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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.  1449 

WESTERN  BOAT  BUILDING  COMPANY,  a 
Partnership,  and  UNITED  PACIFIC  IN- 
SURANCE COMPANY,  a  Corporation, 

Plaintiffs, 

vs. 

J.  J.  O'LEARY,  Deputy  Commissioner,  14th  Com- 
pensation District,  Under  the  Longshoremen  & 
Harbor  Workers'  Compensation  Act. 

Defendant. 

PETITION  FOR  INJUNCTION 

Come  Now  Western  Boat  Building  Company,  a 
co-j)artnership,  and  United  Pacific  Insurance  Com- 
pany, a  corporation,  plaintiffs  herein,  and  for 
cause  of  action  against  the  defendant,  plaintiff's 
allege : 

I. 

That  plaintiff  Western  Boat  Building  Company 
is  and  during  all  times  material  to  this  petition  was 
a  copartnership  existing  under  the  laws  of  the  state 
of  Washington,  engaged  in  the  business  of  boat 
building  and  repair  at  Tacoma,  Washington,  and 
is  an  employer  within  the  provisions  of  the  Long- 
shoremen &  Harbor  Workers'  Act  (hereinafter  re- 
ferred to  as  the  "Act"),  U.S.C.  Title  33,  Sections 
901  to  951  inclusive. 


4  Western  Boat  Building  Co.,  etc. 

II. 

That  i^laiiitilf,  United  Pacific  Insurance  Com- 
pany, is  now  and  at  all  times  mentioned  herein  was 
an  insurance  company  organized  as  a  corporation 
under  and  by  virtue  of  the  laws  of  the  state  of 
Washington,  with  its  principal  place  of  business  at 
Tacoma,  Washington,  and  was  an  insurance  carrier 
securing  the  insurance  of  the  plaintiff  Western 
Boat  Building  Company,  in  accordance  with  the 
terms  and  provisions  of  said  Act. 

III. 
That  the  defendant,  J.  J.  O'Leary,  is  now  and 
at  all  times  mentioned,  was  the  Deputy  Commis- 
sioner of  the   Fourteenth   Compensation  District, 
administering  the  provisions  of  said  Act. 

IV. 

That  on  October  18,  1950,  one  Robert  Markovich 
was  employed  by  plaintiff  Western  Boat  Building 
Company  as  a  shoreside  fastener.  That  while  work- 
ing aboard  the  tug  El  Sol  which  had  been  pulled 
out  of  the  navigable  waters  of  Tacoma  Harbor  onto 
the  shore  by  plaintiff's  marine  railway,  the  said 
Markovich  fell  from  said  tug  to  the  shore  below, 
striking  on  some  rocks  and  timbers  on  the  beach 
upon  which  he  fell,  sustaining  disabling  injuries 
to  his  back. 

Y. 

That  the  marine  railway  upon  which  the  tug 
El  Sol  was  cradled  at  the  time  of  Markovich 's  ac- 
cident is  an  instrumentality  whereby  the  cradle 
thereof  is  floated  in  and  upon  navigable  waters  and 
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inserted  under  the  bottom  of  the  vessel  to  be  re- 
paired; that  said  cradle  rests  upon  and  runs  upon 
two  steel  rails  from  the  water  onto  the  shore;  that 
after  being  cradled  as  aforesaid  the  vessel  is  pulled 
out  of  the  navigable  waters  on  said  cradle  to  the 
shore  where  the  vessel  rests  and  work  is  thereupon 
performed  while  the  vessel  is  so  resting  on  the 
shore. 

VI. 
That  the  injury  to  Markovich  did  not  occur  upon 
the  navigable  waters  of  the  United  States  of  Amer- 
ica, but  upon  the  shorelands  of  the  State  of  Wash- 
ington, and  the  jurisdiction  of  injuries  occurring 
to  the  plaintiff's  employees  is  exclusively  vested  in 
the  Workmen's  Compensation  Act  of  the  State  of 
Washington. 

VII. 
That  following  his  aforesaid  injury  the  said 
Marvokich  duly  and  regularly  filed  his  claim  for 
compensation  with  the  Washington  State  Depart- 
ment of  Labor  and  Industries  under  the  Washing- 
ton Workmen's  Compensation  Act,  and  said  claim 
was  allowed  on  December  14,  1950,  by  said  Depart- 
ment, being  Claim  No.  B-811942;  that  the  said 
Markovich  has  to  date  received  three  payments  of 
monthly  compensation  under  the  terms  and  provi- 
sions of  the  Workmen's  Compensation  Act  from 
the  Department  of  Labor  and  Industries,  on  Decem- 
ber 14,  1950;  December  20,  1950,  and  January  22, 
1951. 

That  thereafter,  on  January  10,  1951,  the  said 
Markovich  also  filed  a  claim  with  defendant  J.  J. 
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O'Leaiy  under  the  Longshoremen  &  Harbor  Work- 
ers' Compensation  Act;  that  the  plaintiffs  contro- 
verted said  claim  upon  the  ground  that  the 
plaintiff's  injury  did  not  occur  on  navigable  waters 
of  the  United  States  and  was  not  within  the  juris- 
diction of  the  Longshoremen  &  Harbor  Workers' 
Act. 

VIIL 
That  on  February  26,  1951,  a  hearing  was  held 
before  defendant  J.  J.  O'Leaiy,  Deputy  Commis- 
sioner, which  resulted  in  a  compensation  order  and 
award  of  compensation  being  filed  by  the  said  J.  J. 
O'Leary  on  March  20,  1951,  wherein  the  said  J. 
J.  O'Leary  unlawfully  and  illegally  attempted  to 
assume  jurisdiction  of  Markovich's  injury;  that 
a  copy  of  said  compensation  order  and  award  of 
compensation  is  attached  hereto,  marked  Exhibit 
"A"  and  by  reference  made  a  part  hereof  as  though 
fully  set  forth  herein. 

IX. 

That  a  certified  copj^  of  the  transcript  of  testi- 
mony taken  at  said  hearing,  together  with  all  ex- 
hibits received  in  evidence  in  connection  therewith, 
will  be  filed  in  this  cause  under  the  certificate  of 
the  Deputy  Commissioner,  which  said  testimony 
and  exhibits  are  by  this  reference  made  a  part 
hereof  and  incorporated  herein  as  though  fully  set 
forth. 

X. 

That  the  sole  question  adjudicated  by  the  Deputy 
Commissioner  was  whether  the  injury  to  the  said 
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Markovich  was  within  the  jurisdiction  of  the  Long- 
shoremen &  Harbor  Workers'  Act. 

XL 

That  Section  3(a)  of  the  Longshoremen  &  Har- 
bor Workers'  Act  provides  as  follows: 

"Compensation  shall  be  payable  under  this 
Act  in  respect  to  disability  or  death  of  an  em- 
ployee, but  only  if  the  disability  or  death 
results  from  an  injury  occurring  upon  the 
navigable  waters  of  the  United  States  (includ- 
ing any  dry  dock)  and  if  recovery  for  disability 
or  death  through  workmen's  compensation  pro- 
ceedings may  not  validly  be  provided  by  state 


law. 


>y 


XIL 

That  in  the  case  of  Norton  vs.  Vesta  Coal  Co., 
63  F.  (2d)  165,  it  was  adjudicated  by  the  Third 
Circuit  Court  of  Appeals  that  a  marine  railway 
located  on  land  and  similar  to  the  marine  railway 
of  plaintiff  Western  Boat  Building  Company  was 
not  within  the  jurisdiction  of  the  Act.  That  an 
appeal  from  said  decision  was  thereupon  taken  to 
the  Supreme  Court  of  the  United  States  by  the 
Deputy  Commissioner  by  writ  of  certiorari.  That 
on  January  15,  1934,  in  the  appeal  of  said  cause, 
reported  in  78  L.  Ed.  536,  290  U.  S.  613,  appears 
the  following  order  of  the  Supreme  Court: 

*'Per  curiam  as  it  appears  that  the  govern- 
ment has  now  adopted  the  conclusion  that  the 
decision  below  is  correct  and  no  substantial 
controversy  is  presented  at  the  bar  of  this 
Court,  the  writ  of  certiorari  herein  is  dis- 
missed." 
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XIII. 

That  on  July  1,  1937,  the  Supreme  Court  of  the 
State  of  Washington  in  the  case  of  Rholfs  vs.  De- 
partment of  Labor  &  Industries,  Wash.  190  Wp. 
566,  held  that  marine  railways  were  subject  to  the 
exclusive  jurisdiction  of  the  Workmen's  Compen- 
sation Act  of  the  State  of  Washington. 

XIV. 

That  the  Supreme  Court  of  the  United  States 
has  held  in  the  case  of  Davis  vs.  Dept.  of  Labor  & 
Industries,  317  U.  S.  249,  87  L.  Ed.  246,  that  in 
questions  of  apparent  conflicts  of  jurisdiction  be- 
tween the  Washington  Workmen's  Compensation 
Act  and  the  Longshoremen  &  Harbor  Workers' 
Act,  a  workman  by  filing  a  claim  under  the  said 
Workmen's  Compensation  Act  makes  a  valid  elec- 
tion for  compensation  purposes  and  it  is  legal  and 
lawful  for  the  Washington  Workmen's  Compensa- 
tion Act  to  assume  exclusive  jurisdiction  of  such  a 
claim. 

XV. 

That  even  if  defendant  J.  J.  O'Leary  had  juris- 
diction to  enter  said  order,  said  order  is  not  in 
accordance  with  law,  since  it  fails  to  provide  credit 
in  said  order  to  the  plaintiff  for  the  payments 
previously  received  by  the  said  Markovich  mider 
the  terms  and  provisions  of  the  Workmen's  Com- 
pensation Act  of  the  State  of  Washington. 

XVI. 

That  the  said  compensation  order  and  award  of 
defendant  J.  J.  O'Leary,  dated  March  20,  1951,  is 
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not  in  accordance  with  law,  is  arbitrary,  capricious, 
and  should  be  suspended  permanently,  set  aside, 
and  held  for  naught. 

XVII. 

That  less  than  thirty  days  have  elapsed  since  the 
entry  and  filing  of  said  compensation  order  and 
award  of  compensation  and  the  plaintiffs  have  no 
relief  or  adequate  remedy  at  law. 

Wherefore,  plaintiffs  pray  for  judgment  as  fol- 
lows: 

1.  That  a  decree  be  entered  herein,  adjudging 
said  compensation  order  and  award  of  defendant 
J.  J.  O'Leary  dated  March  20,  1951,  and  attached 
hereto  and  made  a  part  hereof  as  Exhibit  "A"  to 
be  unlawful  and  contrary  to  the  provisions  of  said 
Act,  and  directing  and  ordering  that  said  award 
be  suspended,  vacated  and  set  aside,  and  that  the 
defendant  J.  J.  O'Leary  be  permanently  enjoined 
from  enforcing  the  same. 

2.  For  such  other  further  or  different  relief  as 
to  the  court  may  seem  equitable  and  just. 

BOGLE,  BOGLE  &  GATES, 

/s/  EDW.  S.  FRANKLIN, 

Attorneys  for  Plaintiffs. 

State  of  Washington, 
County  of  King — ss. 

Edw.  S.  Franklin,  being  first  duly  sworn,  on  oath 
deposes  and  says:    That  he  is  one  of  the  attorneys 
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for  the  plaintiffs  iii  the  above-entitled  action;  that 
he  makes  this  verification  on  behalf  of  said  plain- 
tiffs as  he  is  so  entitled  to  do ;  that  he  has  read  the 
foregoing  Petition,  knows  the  contents  thereof,  and 
believes  the  same  to  be  true. 

/s/  EDW.  S.  FRANKLIN. 
Subscribed  and  Sworn  to  before  me  this  23rd  day 
of  March,  1951. 

[Seal]        /s/  ROBERT  V.  HOLLAND, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

EXHIBIT  A 

U.  S.  Department  of  Labor 

Bureau  of  Employees'  Compensation 

Case  No.  217-21 

In  the  Matter  of  the  Claim  for  Compensation  Un- 
der the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act 

ROBERT  MARKOVICH, 

Claimant, 

vs. 

WESTERN  BOAT  BUILDING  COMPANY, 

Employer, 

UNITED  PACIFIC  INSURANCE  COMPANY, 

Insurance  Carrier. 

COMPENSATION  ORDER  AWARD  OF 
COMPENSATION 

Such  investigation  in  respect  to  the  above-entitled 
claim  having  been  made  as  is  considered  necessary, 
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and  a  hearing  having  been  duly  held  in  conformity 
with  law,  the  Deputy  Commissioner  makes  the  fol- 
lowing 

Findings  of  Fact 

That  on  the  18th  day  of  October,  1950,  the  claim- 
ant above  named  was  in  the  employ  of  the  employer 
above  named  at  Tacoma,  State  of  Washington,  in 
the  Fourteenth  Compensation  District,  established 
imder  the  provisions  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act,  and  that  the 
liability  of  the  employer  for  compensation  under 
the  said  Act  was  insured  by  the  United  Pacific 
Insurance  Company ;  that  on  said  date  the  claimant 
herein,  while  performing  service  as  a  Fastener  for 
the  employer  and  engaged  in  work  incidental  to 
the  repair  of  the  tugboat  El  Sol  which  was  then 
located  on  a  marine  railway  at  the  yard  of  the 
employer,  sustained  personal  injury  resulting  in 
his  disability,  when,  while  walking  alongside  a  life- 
boat on  the  upper  deck  of  said  vessel,  he  lost  his 
balance  and  fell  over  the  side  of  the  vessel,  a  dis- 
tance of  approximately  40  feet,  in  consequence  of 
which  he  suffered  a  compression  fracture  of  the 
first  lumbar  vertebra,  multiple  abrasions  and  con- 
tusions of  shoulders  and  left  ribs;  that  the  marine 
railway  on  which  the  vessel  was  located  is  approxi- 
mately 150  feet  long  and  the  lower  portion  of  same 
extends  into  the  water;  that  during  the  time  the 
vessel  was  undergoing  repairs  on  said  marine  rail- 
way, the  stem  of  the  vessel  was  partially  submerged 
in  the  navigable  waters  of  Puget  Somid  at  high 
tide;  that  the  employment  in  which  the  claimant 
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was  engaged  at  the  time  of  his  injury  was  maritime 
in  nature  and  that  said  injury  occurred  upon  navi- 
gable waters  of  the  United  States  and  comes  within 
the  purview  of  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act;  that  written  notice 
of  injury  was  not  given  within  thirty  days,  but  that 
the  employer  had  knowledge  of  the  injury  and  has 
not  been  jDrejudiced  by  the  lack  of  such  written 
notice;  that  the  employer  furnished  the  claimant 
with  medical  treatment,  etc.,  in  accordance  with 
the  provisions  of  Section  7(a)  of  the  said  Act;  that 
the  average  annual  earnings  of  the  claimant  herein 
at  the  time  of  his  injury  amounted  to  $2,936.75; 
that  as  a  result  of  the  injury  sustained  the  claimant 
w^as  wholly  disabled  from  October  19,  1950,  to 
March  14,  1951,  on  which  date  he  was  still  so  dis- 
abled, and  he  is  entitled  to  21  weeks  compensation 
at  $35.00  per  week  for  such  temporary  total  dis- 
ability; that  the  accrued  compensation  for  tempo- 
rary total  disability  to  March  14,  1951,  inclusive, 
amounts  to  $735.00;  that  the  employer  and  insur- 
ance carrier  have  paid  nothing  to  the  claimant  as 
compensation. 

Upon  the  foregoing  facts,  the  Deputy  Commis- 
sioner makes  the  following 

Award 

That  the  employer,  Western  Boat  Building  Com- 
pany, and  the  insurance  carrier  United  Pacific 
Insurance  Company,  shall  pay  to  the  claimant  com- 
pensation as  follows:  21  weeks  at  $35.00  per  week 
for   temporary   total   disability   from   October   19, 
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1950,  to  March  14,  1951,  inclusive,  in  the  amount 
of  $735.00,  which  amount  the  employer  and  carrier 
are  directed  to  pay  forthwith  in  one  sum  (less 
attorney's  fee  hereinafter  provided  for)  and  shall 
thereafter  Continue  payments  of  compensation  at 
the  rate  of  $35.00  per  week  until  disability  shall 
have  ceased  or  until  further  order  of  the  Deputy 
Commissioner. 

A  fee  in  the  amount  of  $75.00  is  hereby  approved 
in  favor  of  Attorney  Burton  W.  Lyon,  Jr.,  for 
services  rendered  the  claimant  in  connection  with 
the  presentation  of  his  claim  for  compensation, 
same  to  be  a  lien  upon  and  deducted  from  the  pay- 
ment of  this  award. 

Given  under  my  hand  at  Seattle,  Washington, 
this  20th  day  of  March,  1951. 

/s/  J.  J.  O'LEARY, 

Deputy  Commissioner,  14th 
Compensation  District. 

Proof  of  Service 

I  hereby  certify  that  a  copy  of  the  foregoing 
compensation  order  was  sent  by  registered  mail  to 
the  claimant,  the  employer,  and  the  insurance  car- 
rier, at  the  last  known  address  of  each  as  follows: 

Mr.  Robert  Markovich,  3822  So.  Asotin,  Tacoma 
8,  Wash. 

Western  Boat  Building  Company,  2505  E.  11th 
Street,  Tacoma,  Wash. 

United  Pacific  Insurance  Company,  P.  O.  Box 
1216,  Tacoma,  Wash. 
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Regular  Mail 

Atty.  Burton  W.  Lyon,  Jr.,  507  Puget  Sound 
Bank  Bldg.,  Tacoma,  Wash. 

Bogle,  Bogle  &  Gates,  Attys.,  Central  Bldg.,  Se- 
attle 4,  Wash. 

Mailed  March  20,  1951. 

/s/  J.  J.  O'LEARY, 

J.  J.  O'LEARY, 

Deputy  Commissioner. 
J  JO  :mlc 

[Endorsed]  :     Filed  March  26,  1951. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  INTERLOCUTORY  INJUNC- 
TION TO  STAY  PAYMENT  OF  COMPEN- 
SATION 

Comes  Now  plaintiff.  Western  Boat  Building 
Company,  and  moves  the  Court  for  an  order  stay- 
ing any  payments  of  amounts  required  by  the  com- 
pensation order  filed  by  defendant  J.  J.  O'Leary 
as  Deputy  Commissioner  on  March  20,  1951,  until 
final  decision  in  this  proceeding  for  the  reason  that 
irreparable  damage  wiU  otherwise  ensue  to  the  em- 
ployer herein  if  said  award  is  not  stayed. 

This  motion  is  based  upon  the  petition  for  injunc- 
tion filed  herein,  and  upon  the  sui3plemental  affi- 
davit of  Edw.  S.  Franklin,  one  of  the  attorneys 
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for  plaintiffs,   attached  hereto   and  made  a  part 
hereof. 

BOGLE,  BOGLE  &  GATES, 

/s/  EDW.  S.  FRANKLIN, 

Attorneys  for  Plaintiffs. 

State  of  Washington, 
County  of  King — ss. 

Edw.  S.  Franklin,  being  first  duly  sworn  upon 
oath,  deposes  and  says ; 

That  he  is  one  of  the  attorneys  for  the  plaintiffs 
herein  and  makes  the  within  affidavit  in  support 
of  plaintiff's  motion  to  stay  the  payments  of  com- 
pensation required  by  the  order  and  award  of  de- 
fendant J.  J.  O'Leary,  dated  March  20,  1951,  until 
final  decision  of  this  proceeding. 

That  under  the  terms  of  said  order,  the  plaintiff 
Western  Boat  Building  Company  is  required  to 
pay  to  the  claimant  Markovich  within  ten  days 
from  October  20,  1950,  the  sum  of  $735.00  as  well 
as  to  make  continuing  compensation  payments 
thereafter. 

That  if  said  payment  of  $735.00  is  not  made 
within  said  time,  said  award  will  carry  an  addi- 
tional penalty  of  20  per  cent  of  the  amount  of  said 
compensation  payments  found  due  by  said  order, 
to  be  assessed  against  said  employer. 

That  the  injured  workman,  Robert  Markovich,  is 
propertyless  and  insolvent,  and  it  would  be  finan- 
cially impossible  to  recover  any  payments  of  com- 
pensation paid  said  claimant  if  said  order  of  the 
Deputy  Commissioner  is  subsequently  reversed. 
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That  the  order  of  the  Deputy  Commissioner  un- 
der date  of  March  20,  1951,  is  arbitrary,  capricious, 
and  not  in  accordance  with  law,  and  takes  the  plain- 
tiff's property  without  due  jDrocess  of  law. 

/s/  EDW.  S.  FRANKLIN. 

Subscribed  and  Sworn  to  before  me  this  23rd  day 
of  March,  1951. 

[Seal]        /s/  ROBERT  V.  HOLLAND, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Endorsed]  :     Filed  March  26, 1951. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  INTERVENE 
AS  DEFENDANT 

Comes  now  Robert  Marko^ich  and  moves  for 
leave  to  intervene  as  defendant  in  the  above-entitled 
action  in  order  to  assert  defenses  which  the  appli- 
cant has  to  the  matters  referred  to  in  the  motion 
and  petition  of  the  plaintiffs  for  an  interlocutory 
injunction  to  stay  the  payment  of  compensation 
award  by  the  defendant  to  the  applicant  for  inter- 
vention in  that  certain  proceedings  before  the  de- 
fendant entitled  "In  the  matter  of  the  claim  for 
compensation  under  the  Longshoremen  &  Harbor 
Workers'  Compensation  Act,  Robert  Markovich, 
Claimant,  vs.  Western  Boat  Building  Company, 
employer;  United  Pacific  Insurance  Company,  in- 
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surance  carrier,  Case  No.  217-21"  upon  which  the 
above-entitled  proceeding  is  based,  and  from  which 
proceedings  the  plaintiff  is  making  appeal  to  all  of 
which  matters  the  applicant  for  intervention  has 
defenses  to  plaintiff's  said  petition  and  motion  for 
an  interlocutory  injunction  and  appeal  in  the  above- 
entitled  proceedings. 

Dated  this  28th  day  of  March,  1951. 

/s/  BURTON  W.  LYON,  JR., 

Attorney  for  Applicant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  29,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  ROBERT  MARKOVICH 
TO  INTERVENE 

The  matter  of  the  motion  of  Robert  Markovich 
for  leave  to  intervene  in  the  above  proceedings  hav- 
ing come  on  regularly  before  the  court  for  hearing 
on  Thursday,  the  29th  day  of  March,  1951,  and  the 
applicant  for  intervention  being  represented  by  his 
attorney.  Burton  W.  Lyon,  Jr.,  and  the  plaintiffs 
being  represented  by  their  attorney,  Edward  S. 
Franklin,  and  the  defendant  J.  J.  O'Leary  being 
represented  by  the  Honorable  J.  Charles  Dennis, 
the  United  States  District  Attorney,  and  Guy  A.  B. 
Dovell,  Assistant  United  States  Attorney,  and  the 
said  attorneys  for  the  plaintiffs  and  the  defendant 
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having  stipulated  in  open  court  that  there  was  no 
objection  to  the  application  of  Robert  Markovich 
for  leave  to  intervene  in  the  above-entitled  pro- 
ceedings. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed, 
That  Robert  Markovich  be  and  he  is  hereby  author- 
ized and  allowed  to  intervene  in  the  above-entitled 
proceedings. 

Done  in  Open  Court  this  2nd  day  of  April,  1951. 

/s/  CHARLES  H.  LEAVY, 

United  States  District  Judge. 

Presented  by: 

/s/  BURTON  W.  LYON,  JR., 

Attorney  for  Intervener. 

[Endorsed] :     Filed  April  2, 1951. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT  O'LEARY'S  ANSWER 
TO  PETITION 

Defendant  J.  J.  O'Leary,  by  his  attorneys,  for 
his  answer  to  the  petition: 

1.  Admits  the  allegations  in  the  petition  con- 
tained in  paragraphs  numbered  1,  2,  3,  7,  11,  17. 

2.  Admits  that  on  October  18,  1950,  one  Robert 
Markovich  was  injured  while  employed  as  a  "fast- 
ener" aboard  the  tug  El  Sol,  which  was  on  a  marine 
railway,  when  he  fell  from  said  vessel.  Denies  each 
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and  every  other  allegation  in  said  complaint,  par- 
ticularly that  the  injured  employee  fell  on  dry  land. 

3.  Admits  that  the  vessel  upon  which  Markovich 
was  working  was  pulled  up  part  way  out  of  the 
water  on  a  marine  railway  but  denies  that  the  ves- 
sel was  completely  out  of  the  water. 

4.  Denies  the  allegations  in  paragraphs  in  the 
petition  nmnbered  6,  16. 

5.  Admits  that  the  deputy  commissioner  on 
March  20,  1951,  filed  a  compensation  award  in 
favor  of  the  injured  employee  but  denies  that  said 
action  was  unlawful  as  alleged  in  paragraph  8. 

6.  That  insofar  as  plaintiff's  attempt  to  inter- 
pret certain  court  decisions  in  paragraphs  num- 
bered 12,  13  and  14  of  the  petition,  defendant 
neither  admits  nor  denies  the  correctness  of  said 
interpretations  but  begs  leave  to  refer  to  said  de- 
cisions in  his  brief. 

7.  Defendant  admits  that  any  sums  shown  to 
have  been  paid  to  the  injured  employee  as  compen- 
sation by  plaintiffs  pursuant  to  the  Workmen's 
Compensation  Law  of  the  State  of  Washington  are 
the  proper  subject  of  credit  against  the  payments 
due  under  an  award  made  pursuant  to  the  provi- 
sions of  the  Longshoremen's  Act. 
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Wherefore   Defendant  O'Leary  prays   that  the 
petition  be  dismissed. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney; 

/s/  GUY  A.  B.  DOVELL, 
Assistant  United   States  Attorney,  Attorneys   for 
Defendant  O'Leary. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  June  4,  1951. 


[Title  of  District  Court  and  Cause.] 

INTERVENOR  MARKOVICH'S  ANSWER 
TO  PETITION 

Intervenor  Robert  Markovich,  by  his  attorney, 
for  his  answer  to  the  petition : 

1.  Admits  that  allegations  in  the  petition  con- 
tained in  paragraphs  numbered  1,  2,  3,  11,  17. 

2.  Admits  that  on  October  18,  1950,  one  Robert 
Markovich  was  injured  while  employed  as  a  ''fas- 
tener" aboard  the  tug  El  Sol,  which  was  on  a  marine 
railway,  when  he  fell  from  said  vessel.  Denies  each 
and  every  other  allegation  in  said  complaint,  par- 
ticularly that  the  injured  employee  fell  on  dry  land. 

3.  Admits  that  the  vessel  upon  which  Marko- 
vich was  working  was  pulled  up  part  way  out  of 
the  water  on  a  marine  railway  but  denies  that  the 
vessel  was  completely  out  of  the  water. 
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4.  Denies  the  allegations  in  paragraph  6  of  the 
petition. 

5.  Admits  that  on  January  10,  1951,  Markovich 
filed  a  claim  with  the  defendants  J.  J.  O'Leary 
mider  the  Longshoremen  and  Harbor  Workers' 
Compensation  Act,  and  that  the  plaintiffs  contro- 
verted said  claim  and  further  admits  that  the 
intervenor,  Markovich  has  to  date  received  three 
payments  of  monthly  compensation  under  the  terms 
and  provisions  of  the  Workmen's  Compensation 
Act  from  the  Department  of  Labor  and  Industries ; 
the  intervenor  denies  each  and  every  other  allega- 
tion in  paragraph  7. 

6.  Admits  that  on  February  26,  1951,  a  hearing 
was  held  before  the  defendants,  O'Leary,  and  that 
on  March  20,  1951,  the  defendant,  O'Leary,  filed  a 
compensation  award  in  favor  of  the  intervenor, 
Markovich,  but  denies  that  said  action  was  unlaw- 
ful as  alleged  in  paragraph  8  of  the  petition. 

7.  Denies  the  allegations  contained  in  paragraph 
10  of  the  petition. 

8.  Denies  that  the  conclusions  stated  and  in- 
ferences drawn  from  the  quotations  stated  in  para- 
graphs 12,  13  and  14  of  the  petition  correctly  state 
the  law  applicable  to  the  facts  of  the  above-entitled 
proceedings. 

9.  Denies  the  allegations  contained  in  para- 
graphs 15  and  16  of  the  petition. 

Wherefore  Intervenor  Robert  Markovich  prays 
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that  the  petition  be  dismissed  and  the  intervenor 
recover  cost  and  attorney's  fees. 

/s/  BURTON  W.  LYON,  JR., 

Attorney  for  Intervenor. 

[Endorsed]  :     Filed  June  5,  1951. 


United  States  District  Court,  Western  District  of 
Washington,  Southern  Division 

No.  1449 

WESTERN  BOAT  BUILDING  COMPANY,  a 
Partnership,  and  UNITED  PACIFIC  IN- 
SURANCE COMPANY,  a  Corporation, 

Plaintiffs, 

vs. 

J.  J.  O'LEARY,  Deputy  Commissioner,  14th  Com- 
pensation District,  Under  the  Longshoremen's 
&  Harbor  Workers'  Compensation  Act, 

Defendant, 

ROBERT  MARKOYICH, 

Intervenor. 

ORDER  OF  DISMISSAL 

The  above-entitled  cause  coming  on  regularly  to 
be  heard  before  the  court  on  July  5,  1951,  upon 
plaintiffs'  petition  for  injunction  and  upon  the 
separate  answers  thereto  of  the  above-named  deputy 
commissioner,  and  the  intervening  claimant,  and 
the   plaintiffs   thereupon   having   interposed   their 
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motion  for  trial  de  novo  upon  the  question  of 
difference  between  a  marine  railway  and  the  term 
''any  diy  dock"  and  if  intervenor  was  injured  on 
navigable  waters  of  the  United  States,  within  the 
meaning  of  the  Longshoremen's  and  Harbor  Work- 
ers' Act,  with  the  offer  of  expert  testimony  thereon, 
on  the  ground  that  the  same  involved  a  jurisdic- 
tional fact  and  was  open  to  review,  and  the  court 
having  received  the  memorandum  of  the  deputy 
commissioner  thereon  and  heard  and  considered  the 
arguments  of  counsel,  and  it  appearing  to  the  court 
that  evidence  upon  the  alleged  question  of  jurisdic- 
tional fact  has  been  fully  and  completely  presented 
before  the  deputy  commissioner  and  that  the  plain- 
tiffs do  not  allege  that  they  have  newly  discovered 
evidence  or  different  evidence  to  present  to  the 
court,  nor  do  plaintiffs  advance  any  other  valid 
reason  why  there  should  be  a  new  record,  and  it  also 
appearing  that  such  matter  of  trial  de  novo  is 
within  the  discretion  of  the  court,  and  the  court 
having  for  such  reasons  denied  the  motion  therefor, 
and  the  court  having  thereupon  proceeded  to  hear 
and  determine  this  matter  upon  the  transcript  of 
the  record  of  hearing  before  the  deputy  commis- 
sioner herein  filed  and  upon  the  respective  briefs 
of  counsel  herein  directed  to  be  filed,  and  the  plain- 
tiffs having  conceded  that  there  was  substantial 
evidence  to  support  the  deputy  commissioner's  find- 
ings on  factual  issues  and  confined  the  issues  herein 
to  the  legal  correctness  of  the  deputy  commis- 
sioner's conclusion  that  such  accident  occurred  upon 
the  navigable  waters  of  the  United  States  and  came 
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witliin  the  purview  of  the  said  Act,  and  to  the 
further  question  of  the  legal  effect  of  acceptance 
of  payments  allowed  claimant  under  the  Washing- 
ton Workmen's  Compensation  Act,  as  appears  from 
the  record;  and  the  court  having  heard  the  oral 
arguments  of  comisel,  and  it  appearing  to  the  court 
that  an  examination  of  the  record  discloses  that 
there  is  adequate  support  for  all  of  the  deputy 
commissioner's  findings,  and  that  his  order  is  in 
accordance  with  law  and  comes  within  the  scope 
of  the  Act  as  applied,  and  it  further  appearing  to 
the  court  that  the  payments  from  the  state  were 
voluntary  and  without  an  award  of  compensation 
under  the  Workmen's  Compensation  Act  of  said 
state,  and  were  not  prejudicial  to  the  rights  of  the 
claimant  thereafter  to  claim  compensation  under 
the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act,  and  that  the  principle  of  "first 
come,  first  serve,"  as  enunciated  by  the  Supreme 
Court  in  Davis  vs.  Department  of  Labor  and  In- 
dustries, 317  U.  S.  249,  is  not,  upon  the  record, 
applicable  in  this  case,  and  it,  therefore,  appearing 
to  the  coui*t  that  the  compensation  order  should  be 
affirmed  and  the  petition  for  injunctive  and  other 
relief  should  be  denied,  and  dismissed,  it  is  now, 
therefore, 

Ordered,  Adjudged  and  Decreed  that  the  Com- 
pensation Order  and  award  of  Compensation  of  the 
Deputy  Commissioner,  filed  in  this  court  and  cause, 
be  and  the  same  is  in  all  respects  hereby  affinned 
and  determined  in  accordance  with  law;  and  it  is 
further 
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Ordered,  Adjudged  and  Decreed  that  any  sums 
shown  to  have  been  paid  to  the  claimant  as  com- 
pensation pursuant  to  the  Workmen's  Compensa- 
tion Act  of  the  State  of  Washington  shall  be 
credited  against  the  payments  due  claimant  under 
award  made  pursuant  to  the  provisions  of  the 
Longshoremen's  Act;  and  it  is  further 

Ordered,  Adjudged  and  Decreed  that  Burton  W. 
Lyon,  Jr.,  Counsel  for  intervenor,  be  and  he  is 
hereby  allowed  $250.00  as  attorney's  fee  to  be  paid 
from  intervenor 's  compensation  award  herein  and 
it  is  lastly 

Ordered,  Adjudged  and  Decreed  that  plaintiff's 
motion  for  preliminary  injmictive  relief  from  pay- 
ments pending  further  proceedings,  admittedly 
made  in  behalf  of  the  insurance  carrier,  and  not 
the  employer,  has  no  basis  in  law,  and  the  same  and 
plaintiffs'  petition  herein  filed  is  denied,  except  as 
otherwise  provided  by  the  stipulation  of  the  parties 
filed  herein,  and  that  the  above-entitled  action  be 
and  the  same  is  hereby  dismissed  with  costs  to 
defendants. 

The  plaintiffs,  by  counsel,  except  to  the  foregoing 
rulings  of  the  court  and  such  exceptions  are  hereby 
allowed. 

Done  in  Open  Court  this  17th  day  of  July,  1951. 

/s/  J.  FRANK  McLaughlin, 

United  States  District  Judge. 
Sitting  by  Assignment. 
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Approved  and  Presented  by : 

GUY  A.  B.  DOVELL, 
Of  Counsel  for  Deputy  Commissioner  J.  J.  0  'Leary, 
Respondent  Above  Named. 

/s/  BURTON  W.  LYON,  JR., 

Attorney  for  Intervening  Claimant,  Robert  Marko- 
vich,  Intervenor  Above  Named. 

Approved  as  to  Form  Only  : 

BOGLE,  BOGLE  &  GATES, 

/s/  EDW.  S.  FRANKLIN, 

Of  Counsel  for  Plaintiffs. 

Entered  July  17, 1951. 
[Endorsed] :     Filed  July  17, 1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  J.  J.  O 'Leary,  Deputy  Commissioner,  14tli  Com- 
pensation District,  under  the  Longshoremen's  & 
Harbor  Workers'  Compensation  Act,  Plaintiff 
herein ;  and  to  the  Honorable  J.  Charles  Dennis, 
United  States  District  Attorney,  and  Guy  A. 
B.  Dovell,  Assistant  United  States  District  At- 
torney, his  attorneys;  and  to  Robert  Marko- 
vich,  Intervenor,  and  to  Burton  W.  Lyon,  Jr., 
his  attorney: 

Notice  Is  Hereby  Given  that  the  plaintiffs  above 
named,  Western  Boat  Building  Company,  a  part- 
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nership,  and  United  Pacific  Insurance  Company,  a 
corporation,  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Order  entered  in  the  above  court  on  the  17th  of 
July,  1951,  dismissing  plaintiffs'  petition  for  an 
injunction,  and  from  each  and  every  part  of  said 
Order. 

Dated  this  7th  day  of  August,  1951. 

BOGLE,  BOGLE  &  GATES, 

/s/  EDW.  S.  FKANKLIN, 
Attorneys  for  Plaintiffs,  Western  Boat  Building 
Company,  a  Partnership,  and  United  Pacific 
Insurance  Company,  a  Corporation. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  August  7,  1951. 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents : 

That  we.  Western  Boat  Building  Company,  a 
partnership,  and  United  Pacific  Insurance  Com- 
pany, a  corporation,  as  principals,  and  Fireman's 
Fund  Indemnity  Company,  as  surety,  are  held  and 
firmly  bound  unto  the  above-named  J.  J.  O'Leary, 
Deputy  Commissioner,  14th  Compensation  District, 
under  the  Longshoremen's  &  Harbor  Workers' 
Compensation    Act,    Defendant,    in    the    sum    of 
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$250.00;  to  which  payirient  well  and  truly  to  be 
made,  we  bind  ourselves  jointly  and  severally,  our 
heirs,  executors,  successors,  and  assigns,  respec- 
tively, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  31st  day  of 
July,  1951. 

Whereas,  the  plaintiff.  Western  Boat  Building 
Company,  a  partnership,  and  United  Pacific  Insur- 
ance Company,  a  corporation,  have  prosecuted  their 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  reverse  the  order  entered  in 
said  cause,  by  the  United  States  District  Court  for 
the  District  of  Washington,  Southern  Division,  on 
the  18th  of  July,  1951,  dismissing  the  i:>laintiffs ' 
petition  for  injunction  in  the  above  matter. 

Now,  therefore,  the  condition  of  this  obligation 
is  such,  that  if  the  above-named  plaintiffs  shall 
prosecute  their  appeal  to  effect  and  answer  all  costs 
if  the  said  plaintiffs  fail  to  make  good  their  plea, 
then  this  obligation  to  be  void,  otherwise  in  full 
force  and  virtue. 

WESTERN  BOAT  BUILDING  COMPANY,  a 
Partnership,  and  UNITED  PACIFIC  IN- 
SURANCE COMPANY,  a  Corporation, 

By  BOGLE,  BOGLE  &  GATES, 

Their   Attorneys,    Principals. 
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[Seal]  FIREMAN'S  FUND 

INDEMNITY  COMPANY, 

By  /s/  CASSIUS  E.  GATES, 
Its  Attorney  in  Fact, 
Surety. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  August  7,  1951. 


U.  S.  Department  of  Labor 
Bui^eau  of  Employees'  Compensation 

Before:  J.  J.  O'Leary,  Deputy  Commissioner, 
Fourteenth  Compensation  District. 

Case  No.  217-21 

ROBERT  MARKOVICH, 

Claimant, 
against 

WESTERN  BOAT  BUILDING  CO., 

Employer, 

UNITED  PACIFIC  INSURANCE  CO., 

Carrier. 

TRANSCRIPT  OF  TESTIMONY 
AT  HEARING 

Pursuant  to  notice,  this  matter  was  heard  before 
J.  J.  O'Leary,  Deputy  Commissioner,  U.  S.  Dept. 
of  Labor,  Bureau  of  Employees'  Compensation,  at 
Tacoma,  Washington,  on  February  26,  1951,  at 
11:00  o'clock  a.m. 
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Appearances : 

BURTON  W.  LYON,  ESQ., 
Appearing  for  the  Claimant. 

EDW.  S.  FRANKLIN,  ESQ., 
Of  Bogle,  Bogle  &  Gates, 

Appearing  for  the  Employer  and  Carrier. 

PROCEEDINGS 

The  Commissioner:  If  you  are  ready,  we  will 
start  at  this  time. 

This  hearing  is  upon  my  own  initiative,  under 
authority  of  Subdivision  H  of  Section  14  of  the 
Longshore  &  Harbor  Workers'  Compensation  Act, 
it  following  the  filing  of  a  claim  for  compensation 
by  Robert  Markovich  for  disability  and  loss  of  time 
from  work,  in  consequence  of  injury  sustained  by 
him  on  October  18,  1950,  while  employed  as  a 
fastener  by  the  Western  Boat  Building  Company 
at  Tacoma. 

It  appears  from  the  papers  already  on  file,  that 
on  said  date  claimant  was  engaged  in  work  inci- 
dental to  the  repair  of  the  tug  El  Sol  which  was,  at 
the  time,  on  a  marine  railway  in  the  yard  of  the 
employer. 

In  his  claim  for  compensation,  Mr.  Markovich 
alleges  that  while  he  was  engaged  in  removing 
ration  tanks  from  a  lifeboat  aboard  the  tug  El  Sol, 
while  walking  around  the  outer  side  of  the  lifeboat, 
he  lost  his  balance  and  fell  a  distance  of  forty 
feet;  in  consequence  of  which  he  suffered  fracture 
of  three  vertebrae  in  his  spine,  and  the  fracture  of 
two  ribs. 
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He  apparently  has  been  disabled  from  the  time 
of  the  injury  up  to  the  present  time,  and  no  com- 
pensation has  been  paid  by  the  United  Pacific  In- 
surance Company,  the  carrier  insuring  the  liability 
of  the  employer,  for  compensation  under  the  Long- 
shoremen's and  Harbor  Workers'  Compensation 
Act,  but  it  appears  from  [2*]  information  furnished 
by  the  insuring  carrier,  United  Pacific  Insurance 
Company,  that  the  Department  of  Labor  &  Indus- 
tries of  the  State  of  Washington  has  been  making 
I3ayment  of  compensation  to  the  claimant,  and  has 
assumed  responsibility  for  his  medical  treatment. 

Now,  Mr.  Franklin,  on  what  grounds  is  this  claim 
resisted  ? 

Mr.  Franklin:  L^pon  the  ground,  Mr.  O'Leary, 
that  the  injuries  to  Mr.  Markovich  are  not  subject 
to  the  provisions  of  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act,  but  are  subject  to  the 
provisions  of  the  Workmen's  Compensation  Act 
of  the  State  of  Washington. 

The  Commissioner:  Mr.  Lyon,  will  you  state 
your  position  in  respect  to  this  matter? 

Mr.  Lyon:  Our  position  is  that  the  injuries  oc- 
curred at  a  time  when  Mr.  Markovich  was  em- 
l^loyed  in  performing  work  within  the  scope  of 
the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act;  that  the  payments  which  have  been 
made  were  voluntary  payments  made  by  the  State 
of  Washington;  and  that  Mr.  Markovich  had  made 
no  election  to  receive  compensation  thereto;  that 
the  employer  carries  liability  insurance  to  i:>rotect 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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the  employees  engaged  in  their  sort  of  work,  and 
which  the  employee  was  performing  at  the  time 
the  injury  occurred. 

That  the  ship  upon  which  the  employee  was  per- 
fornmig  repairs,  at  the  time  of  the  injuries  was 
still  in  commission ;  that  it  was  situated  on  a  marine 
railway,  which  was  partially  [3]  submerged  in  the 
water  at  times  of  high  tide;  that  the  crew — some 
of  the  crew — was  present  and  on  board  the  boat 
at  the  time  the  injuries  occurred. 

I  think  that,  in  substance,  is  our  position. 

The  Commissioner:  Well,  I  think  we  will  have 
Mr.  Markovich  come  up  here. 

ROBERT  MARKOVICH 
was  called  as  a  witness  on  behalf  of  the  Claimant, 
and  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Commissioner:  Will  you  state  your  full 
name  and  home  address,  please  ? 

The  Witness :     My  present  home  ? 

The  Commissioner:     Yes. 

The  Witness :     Or  at  the  time  of  the  accident  ? 

The  Commissioner:    Where  do  you  live  now? 

The  Witness :     3822  South  Asotin. 

The  Commissioner:  All  right,  Mr.  Lyon,  you 
may  proceed. 

Direct  Examination 
By  Mr.  Lyon: 

Q.    You  are  living  with  your  daughter  and  son- 
in-law  at  the  present  time  ?  A.    Yes. 
Q.     How  old  are  you  at  this  time  ? 
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A.     Fifty-eight. 

Q.     How  old  were  you  at  the  time  the  injuries 
occurred  ?  Were  [4]  you  58  then  ? 

A.     That  would  be  in  August.    I  will  be  59  in 
August. 

Q.    What  date?  A.     The  12th  of  August. 

Q.     What  is  your  marital  status?    You  are   a 
widower  ?  A.    Yes. 

Q.     When  was  your  wife  deceased  ? 

A.     On  the  26th  of  September. 

Q.     Of  1950?  A.     Yes. 

Q.  You  have,  in  the  past,  been  employed  by 
Western  Boat  Building  Company?  A.    Yes. 

Q.    Here  in  Tacoma,  Washington  ? 

A.    Yes. 

Q.  How  long  have  you  been  thus  employed  by 
them  ?  A.     Somewhere  around  14  years. 

Q.    About  14  years  ? 

A.     Something  like  that. 

Q.  What  is  your  usual  occupation  in  connection 
with  working  for  the  Western  Boat  Building  Co.? 

A.  Well,  fastener — that  is  what  I  do  most  of  the 
time.  I  do  do  the  fastening. 

Q.  Will  you  describe,  very  briefly,  the  nature  of 
those  duties,  Mr.  Markovich  ?  [5] 

A.  Well,  whenever  there  is  anything  to  be 
planked  around  the  boat,  I  drill  the  holes  for  the 
bolts,  and  anything  to  be  fastened — such  things  as 
that. 

Q.  Have  you  thus  been  rated  or  classified  dur- 
ing the  course  of  your  employment  with  this  com- 
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paiiy?   Has  that  been  your  i)rincipal  classification? 

A.     Yes. 

Q.  In  the  ordinary  course  of  your  duties  as  a 
fastener,  would  you  have  occasion  to  go  out  on  boats 
that  were  in  the  stream,  or  in  navigable  waters? 

A.    Yes. 

Q.    And  you  have  done  that  frequently  ? 

A.  Yes,  we  go  anywhere  we  are  ordered  to  go — 
when  the  boat  is  on  the  water.  We  do  a  lot  of 
repair  work  on  the  boats  that  are  tied  up  at  the 
dock.  If  there  is  any  work  to  be  done,  we  have  to 
go  down  there  and  do  it. 

Q.  And  in  the  ordinary  course  of  your  work, 
you  work  on  ships  on  the  water — for  example,  on 
the  marine  railway? 

A.    Yes.  Or  else  on  the  other  ways. 

Q.     On  the  ways?    Being  constructed? 

A.    Yes. 

Q.  Calling  your  attention  particularly  to  the  tug 
boat  El  Sol,  where  was  this  tugboat  situated  when 
you  were  working  on  it  ? 

A.  It  was  on  the  marine  ways,  that  is,  on  the 
farther  side.  I  don't  know  whether  you  would  call 
it — that  was  on  the  [6]  ways — marine  ways  No.  1. 

Q.    Where  is  that  situated  ? 

A.     In  the  yard  there. 

Q.  Well,  I  mean,  just  for  the  purpose  of  the 
record,  whereabouts  in  Tacoma  is  that  situated? 

A.    Here  in  Tacoma. 

Q.     The  street  number? 

A.     On  East  11th  street. 
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Q.  And  this  marine  railway  you  speak  of — does 
this  railway  run  down  into  the  water  ? 

A.     Oh,  yes. 

Q.  Do  you  know  how  far  out  it  runs  into  the 
water  ? 

A.  Oh,  I  should  judge  about  a  hundred — hun- 
dred and  fifty  feet. 

Q.  And  this  tugboat  El  Sol  had  been  placed  on 
a  cradle,  and  had  it  been  taken  up  out  of  the  water  % 

A.    Yes. 

Q.  It  was  standing  on  the  marine  railway  at  the 
time  you  were  working  on  it  *?  A.     Yes. 

Q.  Do  you  know  how^  far  up  on  the  end  of  the 
railway  it  had  been  drawn  up?  Do  you  have  any 
idea  how  far  up  I  A.     How  far  up  ? 

Q.  Yes,  from  the  end  of  the  railway — how  far 
had  it  been  drawn  up.  I  am  speaking  of  the  end 
that  runs  down  into  the  water,  Mr.  Markovich?  [7] 

A.     I  don't  know.  I  can't  answer  that. 

Q.    You  don 't  know,  then  % 

A.  It  was  quite  a  ways.  It  was  pulled  out  so 
that  we  was  able  to  work  around  the  boat,  so  that — 
well,  so  it  lay  in  a  straight  place  so  we  could  work 
all  around  the  boat  when  the  tide  came  in — the  high 
tide. 

Q.  When  the  high  tide  came  in,  would  part  of 
the  keel  still  be  in  the  water  ? 

A.     Part  would  be. 

Q.  Do  you  know  how  long  the  boat  had  thus 
been  up  on  the  railway  % 
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A.  I  don't  think  it  had  been  there  very  long — 
few  days,  or  about  a  week. 

Q.  Do  you  know  whether  or  not  any  of  the  ship 's 
crew  were  present  on  the  boat?  Working  there  at 
the  same  time  that  you  were  *? 

A.  I  am  pretty  sure  that  all  of  them  was  there. 
They  was  cooking  and  eating  on  the  boat — sleeping 
there,  too. 

Q.  The  men  attached  to  the  boat  were  cooking 
meals,  eating,  and  living  on  the  boat  ? 

A.     Yes. 

Q.  How  long  had  you  been  working  on  this 
boat? 

A.  Well,  I  didn't  work  on  it  very  long.  I  think 
that  was  the  first  day  I  worked  on  it. 

Q.    What  were  you  doing  ?  [8] 

A.  Well,  we  was  going  to  take  some  ration  boxes 
out  of  the  lifeboats.  That  is,  they  was  leaking, 
and  they  was  supposed  to  be  taken  out  and  taken 
to  the  shop  for  welding. 

Q.     At  whose  direction  ? 

A.    Mr.  Petrich — Martin  A.  Petrich. 

Q.     He  personally  told  you  what  to  do  ? 

A.    Yes,  to  go  there,  yes. 

Q.  What  part  of  this  boat  were  you  working 
on,  immediately  preceding  your  injury  ? 

A.  I  don't  remember.  I  remember  Mr.  Petrich 
told  me  to  go  up  there  to  take  those  tanks  out,  but 
I  don't  remember  what  I  was  supposed  to  do  before 
that. 

Q.  Were  you  engaged  in  getting  out  these  tanks 
at  the  time? 
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A.  Yes.  I  was  to  go  up  there  to  get  them  out. 
Mr.  Petrich  told  me  to  go  up  there  to  get  them  out, 
and  I  went  up  there. 

Q.    You  went  up  on  top  of  the  boat  % 

A.     Yes. 

Q.  Were  you  walking  around  there  at  the  time 
you  fell? 

A.  The  fellow  was  there  working  already,  and 
he  couldn't  jar  them  loose. 

Q.    Who  is  this  man  you  are  referring  to  % 

A.  Well,  he  couldn't  jar  it  loose,  and  I  said, 
''By  gosh,  I  know  a  way  to  get  them  out,"  and  so 
I  went  around  the  boat — outside  of  the  boat  and 
got  around  where  the  tank  was,  and  I  put  my 
weight  on  it  and  jerked  a  couple  of  times,  and  it 
came  [9]  loose,  and  on  my  way  back,  I  turned 
around  and  started  to  walk  back — there  was  a 
space  there  to  walk  on 

Q.    About  how  wide? 

A.  Eight  or  ten  inches.  And  I  went  on  and  I 
see  a  doggone  board  that  was  on  there,  partly 
covered  up  by  the  canvas,  and  I  thought  it  was 
solid,  and  by  golly,  it  was  loose.  And  that  is  all  I 
know. 

Q.    How  far  did  you  fall? 

A.  I  should  judge,  about  forty  feet.  I  don't 
know  exactly  how  far. 

Q.    What  did  you  fall  on  to  ? 

A.  Well,  I  know  I  hit  the  scaffold,  and  a  good 
thing  I  did  or  I  wouldn't  be  alive  today  if  I  didn't. 
I  know  when  I  hit  the  scaffold,  my  ribs  caved  in — 
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I  could  feel  thoni  go  down,  but  how  I  landed  down 

when  I  hit,  by  gosh,  I  don't  know  how  I  landed. 

Q.     Did  you  land  partially  in  the  water  ? 

A.  Yes.  It  was  tide — the  tide  was  going  out,  but 
there  was  still  water  in  there. 

Q.  While  you  were  lying  there,  did  anything 
happen  to  you?  A.     Yes. 

Q.     Did  any  water  come  off  the  ship  on  you? 

A.  Oh,  yes.  The  crew — I  guess  they  was  hav- 
ing their  afternoon  coffee,  and  all  of  a  sudden,  I 
felt  water  come — splash — all  over  me — out  of  the 
sink.  [10] 

Q.     Out  of  the  ship 's  sink  ? 

A.     Out  of  the  drain  pipe. 

Q.     Ran  all  over  you  while  you  were  lying  there  ? 

A.    Yes. 

Q.  You  were  treated,  were  you  not,  by  a  Dr. 
Petersen,  here  in  Tacoma?  Would  that  be  Dr. 
Wendell  Petersen? 

A.  Yes.  Well,  he  is  in  partnership  with  Dr. 
Allison — AUison  and  Petersen. 

Q.  Can  you  state,  just  generally,  and  in  lay 
language,  your  understanding  of  the  nature  of  the 
injuries  you  sustained  ? 

A.  Well,  the  doctor — in  that  report,  it  says  that 
in  the  doctor's  report. 

Q.  Yes,  it  is  there,  but  I  was  just  wondering  if 
you  understood  the  nature  of  your  injuries? 

The  Commissioner:  I  think  it  might  be  well, 
perhaps,  if  we  confined  ourselves  to  the  medical  re- 
port, Mr.  Lyon. 
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Mr.  Lyon :  I  think  that,  generally,  covers  the  in- 
cidents leading  up  to  your  injuries.  I  might  ask 
you  one  more  thing,  however. 

Q.  (By  Mr.  Lyon)  :  Have  you  ever  made  any 
application  for  compensation  under  the  Washing- 
ton Industrial  Compensation  Laws? 

A.  Well,  I  don't  think  so.  The  only  one  that 
came  to  the  hospital  was  Mr.  Livermore  from  the 
Longshoremen's  Compensation  Act. 

Q.  But,  as  far  as  you  know,  as  to  the  Washing- 
ton Industrial  [11]  Act,  have  you  ever  made  any 
application  under  that? 

A.  Not  as  far  as  I  know.  But  I  wasn't  getting 
any  money  from  anybody  and  I  was  kind  of  short. 
I  was  in  debt — my  wife  had  passed  away — and  I 
called  up  the  union  and  told  them  I  wasn't  getting 
any  money  for  compensation  and  that  I  should  get 
some  compensation  from  somewhere,  and  he  said, 
**  doggone,  it  you  should,  regardless  of  who  takes  the 
case.  You  should  have  your  monthly  payments,  any- 
way." So  they  make  it  out  and  find  who  is  going 
to  take  it  over,  and  I  received  three  checks  from 
them — from  the  State,  and  the  last  one,  I  had  a  no- 
tice of  the  discontinuance. 

Q.     Do  you  know  who  made  the  application? 

A.     I  don't  know. 

Q.    You  don't?  A.     No. 

Mr.  Franklin:    I  will  object  to  that,  as  leading. 

Q.     (By  Mr.  Lyon)  :     Well,  did  you,  personally, 
make  any  application? 

A.     I  don't  think  I  have  to  my  knowledge,  no. 

Mr.  Lyon :     I  think  that  is  all. 
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The  Commissioner:  Have  you  done  any  work 
since  the  injury? 

The  Witness:  No,  sir.  I  will  be  lucky  if  I  do 
any  work  for  quite  a  while. 

The  Commissioner:  Are  you  under  the  care  of 
a  doctor  ? 

The  Witness :    Yes,  sir.  [12] 

Mr.  Lyon :     You  are  still  in  a  brace  ? 

The  Witness :     Yes. 

The  Commissioner:     You  still  wear  a  brace? 

The  Witness:    And  a  complete  cast,  yes. 

The  Commissioner :  All  right,  Mr.  Franklin,  you 
may  inquire? 

Cross-Examination 

/ 
By  Mr.  Franklin : 

Q.  Didn't  you  file  a  claim  with  the  Department 
of  Labor  and  Industries  on  October  22,  1950? 

A.  Well,  I  don't  think  I  have.  I  don't  remem- 
ber if  I  did. 

Q.  In  any  event,  you  received  three  payments  of 
compensation  ?  A.     Yes,  that  is  right. 

Q.     And  you  didn't  return  any  of  them? 

A.     No,  sir. 

Q.     Did  you. pay  your  hospital  bill?  A.     No. 

Q.     Did  the  State  pay  that? 

A.     That  I  don't  know. 

Q.     They  paid  your  doctor's  bill  ? 

A.     That  I  don't  know.    I  know  I  didn't  pay  it. 

Q.  Mr.  Markovich,  what  time  of  day  did  the  ac- 
cident happen? 
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A.  Well,  it  must  have  been  about  3:00  o'clock, 
maybe  a  little  bit  later. 

Q.     Three  o'clock  in  the  afternoon? 

A.    Yes.  [13] 

Q.  And  at  the  time  the  tug  El  Sol  was  on  a 
cradle,  resting  on  the  beach "? 

A.  No,  it  wasn't  resting  on  the  beach — it  was 
resting  on  the  marine  ways — on  the  blocks. 

Q.     First,  under  the  ship  was  a  cradle  ? 

A.    Yes. 

Q.  And  the  cradle  ran  on  iron  rails — a  railroad 
track  ?  A.    Yes. 

Q.  And  the  ship  had  been  pulled  out  of  the  water 
and  was  laying  or  resting  on  the  land  at  the  time  you 
were  working  on  it?  A.     Resting  on  the  land? 

Q.    Yes. 

A.     No,  it  was  resting  on  the  marine  ways. 

Q.    And  the  marine  ways  was  on  the  land? 

A.    Well,  if  you  call  it  that. 

Q.  I  see.  Now,  could  you  indicate  on  any  of  these 
pictures,  approximately  where  you  fell  ? 

A.     There  is  no  boat  in  there. 

Q.  There  is  no  boat  there,  but  these  photo- 
graphs  

Mr.  Lyon :  Just  a  minute.  These  do  not  represent 
the  situation  at  the  time  of  the  accident,  and  I  don't 
believe  it  would  be  proper  evidence.  I  don't  believe 
it  would  give  the  proper  picture  of  the  situation  at 
the  time  the  injury  occurred,  and  it  would  be  mis- 
leading and  entirely  irrelevant.  [14] 

The  Commissioner:     Since  the  picture  does  not 
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depict  the  position  of  the  tug  as  it  was  at  the  time  of 
the  injury,  I  will  sustain  the  objection.  However, 
if  you  can  give  us  some  idea  as  to  where  you  fell, 
with  respect  to  the  marine  railway,  then  it  may  be 
of  some  help  to  us,  but  if  you  don't  feel  you  can,  from 
these  pictures,  you  need  not  attempt  to  do  so. 

The  Witness:  If  I  did,  I  wouldn't  say  it  right, 
so  I  won't  do  it.  I  could  probably  go  down  and  show 
you. 

Mr.  Lyon:  I  think  that  might  be  more  informa- 
tive. 

The  Commissioner:  That  might  more  clear  than 
attempting  to  fix  the  exact  location  from  photo- 
graphs. 

Mr.  Lyon:  I  think  it  would  be  prejudicial  to 
this  man 

Mr.  Franklin:  Well,  he  worked  there  for  four- 
teen years,  and  it  seems  to  me  he  should  be  able  to 
show — to  point  out  where  he  fell. 

Q.  (By  Mr.  Franklin) :  Do  you  recognize  any 
of  these  pictures?  Can  you  tell  us  what  these  pic- 
tures are — of  what  place  ? 

A.     Yes,  I  can  see  this  sawmill  on  the  side. 

Q.  Are  these  pictures  of  the  marine  railway 
down  at  the  Western  Boat  Building  Company? 

A.    Yes. 

Mr.  Franklin:    That  is  all.    Thank  you. 

The  Commissioner:  Just  one  last  question.  How 
long  was  the  El  Sol? 
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The  Witness:  That  must  be — I  didn't  measure 
it.  [15] 

Q.  (By  Mr.  Franklin)  :  Where  were  you  stand- 
ing at  the  time  of  this  accident?  A.    Where? 

Q.  Were  you  standing  amidships,  or  athwart- 
ship,  or  aft?  A.    About  midship. 

Q.  About  amidships.  In  other  words,  about  half 
the  distance  of  the  ship,  were  you  ? 

A.    Just  about. 

Q.    And  when  you  fell,  what  did  you  land  in? 

A.    I  don't  know.   I  don't  know  where  I  landed. 

Q.     Did  you  land  on  some  rocks  ? 

A.     I  hear  somebody  hollering 

Q.     On  what  did  you  land  ? 

A.  I  hear  somebody  hollering,  ''Pull  him  out  of 
the  water." 

Q.    Do  you  know  what  you  landed  in  ? 

A.    No. 

Q.  You  don't  know  whether  you  landed  on  some 
rocks,  on  the  boat,  or  what?  A.     I  don't  know. 

Mr.  Franklin :     That  is  all,  I  think. 

The  Witness:  There  is  some  fellows  that  know 
about  it  better  than  I  do.  I  probably  lost  my  senses 
at  the  time,  and  I  didn't  know. 

The  Commissioner:  Mr.  Markovich,  have  you 
ever  seen  any  vessel  being  placed  on  the  marine 
railway?  [16] 

The  Witness:    Yes. 

The  Commissioner:  Would  you  be  kind  enough 
to  give  me  some  idea  as  to  its  operation?  How  it 
is  done,  so  that  we  will  have  a  better  picture  ? 
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The  Witness:  When  they  want  to  put  a  boat  on 
the  drydock,  they  have  got  their,  they  have  got 
their  cradle  and  they  shove  the  boat  in  the  water 
so  that  it  is  on  the  cradle — in  line  with  the  cradle 
on  the  marine  ways. 

The  Commissioner:  How  is  the  boat  put  into 
this  position  ?  Is  it  brought  up  bow  first  ? 

The  Witness:    Yes. 

The  Commissioner:  How  is  it  placed  on  the  ma- 
rine ways? 

The  Witness:  It  has  got  to  be  shoved  way  down 
in  the  water  so  that  the  boat  can  get  right — set  on 
it  right. 

The  Commissioner:  What  has  to  be  shoved  into 
the  water  ?  The  railway  ? 

The  Witness:  Then,  when  the  boat  sits  right  in 
the  middle,  they  start  the  boat — they  start  pulling 
it  up. 

The  Commissioner:  Is  there  a  line  attached  to 
the  bow? 

The  Witness:  No,  not  right  away — imtil  they 
find  out  how  the  boat  is  secured  and  it  is  lined  up 
on  the  ways,  and  luitil  the  buttocks  are  propped  up 
so  that  it  will  stay  there  the  right  way — then  they 
pull  it  out  on  the  railway  as  far  as  they  can,  so  that 
the  men  can  work  on  it.  [17] 

Redirect  Examination 
By  Mr.  Lyon : 

Q.  One  additional  question  I  would  like  to  direct 
to  you,  Mr.  Markovich.  What  rate  of  compensation 
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were  you  receiving  at  the  time  of  this  accident? 

A.     $13.60. 

Q.     Does  that  sound  right  to  you. 

A.    That  is  pretty  close. 

Q.     That  is  on  the  repair  work?  A.     Yes. 

Q.      How  long  have  you  been  receiving  that  ? 

A.  Well,  I  received  that  when  we  work  on  the 
railway — all  the  time. 

Q.     That  is  your  regular  wage?  A.    Yes. 

Q.  What  do  you  receive  when  not  working  on 
the  railway?  A.    We  receive  less. 

Q.    How  much  less  ? 

A.    It  runs  12c  an  hour  less,  96c  a  day  less. 

Q.  You  would  receive  12c  an  hour  less  if  you  are 
working   on  new   construction?  A.     Yes. 

The  Commissioner :  Had  you  been  working  more 
or  less  steadily,  prior  to  the  date  of  your  injury? 

The  Witness:     Yes. 

The  Commissioner :  Do  you  know  how  much  you 
made  for  the  [18]  year  immediately  before  you 
were  hurt?  Or  do  you  know  how  much  you  would 
average  per  year? 

The  Witness:    We  get  a  yearly  statement. 

The  Commissioner:  What  were  your  earnings 
from  1950 

The  Witness:  I  was  off  quite  a  lot  from  work. 
I  think  it  was  $2400  and  some  odd  dollars. 

The  Commissioner:  Do  you  have  any  informa- 
tion for  the  year  prior  to  the  injury,  Mr.  Franklin  ? 

Mr.  Franklin     (to  Mr.  Stangland) :     Would  vou 
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furnisli  us  with  the  figures  for  the  year  previous  to 

the  accident? 

Mr.  Stangland:    Yes. 

The  Commissioner:  From  October,  1949,  to  Oc- 
tober, 1950,  if  you  will. 

Mr.  Stangland:    Yes,  sir. 

The  Commissioner:  Mr.  Franklin,  will  you  stip- 
ulate that  the  claimant  is  presently  disabled? 

Mr.  Franklin:    Yes. 

The  Commissioner:  And  that  it  appears  from 
his  present  condition  his  disability  will  extend  into 
the  future? 

Mr.  Franklin:    Yes,  sir. 

The  Commissioner :    Anything  further ? 

(No  response.) 

The    Commissioner:    You   may   step   back,    Mr 
Markovich. 

(Witness  excused.) 

The  Commissioner:     Call  your  next  witness.  [19] 

VERN  W.  STANGLAND 
was  called  as  a  witness  on  behalf  of  the  claimant, 
and  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Commissioner:    Please  state  your  name? 
The  Witness:     Vern  W.  Stangland,  2018  4th  St. 
N.  E.,  Puyallup,  Wash. 
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Direct  Examination 
By  Mr.  Lyon : 

Q.  What  is  your  connection,  if  any,  with  the 
Western  Boat  Building  Company? 

A.    I  am  the  bookkeeper. 

Q.     How  long  have  you  been  employed  thus? 

A.     Four  and  three-quarters  years. 

Q.  Do  you  know,  of  your  own  knowledge, 
whether  Western  Boat  Building  Company  carry 
any  liability  insurance  under  the  terms,  provisions 
and  requirements  of  the  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act? 

A.    Yes,  they  do. 

Q.  Do  you  know,  of  your  own  knowledge,  how 
many  employees  are  thus  covered? 

A.  All  the  workers  in  the  yard,  including  the 
of&ce. 

Q.    All  yard  workers  and  office  workers  ? 

A.    Yes. 

Q.  Have  they  thus  been  covered  during  the  en- 
tire period  of  your  employment  by  Western  Boat 
Building  Company?  [19- A] 

A.  The  office  wasn't  covered,  except  at  the  last. 
The  policy  started  in  January — January  1,  1951. 

Q.    What  about  the  other  workers  in  the  yard? 

A.     The  men  in  the  yard  here  ? 

Q.  At  all  times,  since  you  have  been  in  the  em- 
ploy? A.     Oh,   including   offshore   work? 

Q,  This  phrase,  "including  offshore  work" — 
does  the  policy  expressly  state  "offshore  work,"  or 
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does  it  make  any  relation,  or  does  it  relate  itself  to 
the  liability  under  the  terms  of  the  Federal  Long- 
shoremen's   and   Harbor   Workers'    Compensation 
Act? 

A.     I  don't  know  the  exact  wording  of  it. 

Q.  You  don't  know  the  exact  wording  on  the 
policy?  A.    No. 

Q.  So  that  your  earlier  answer  as  to  any  off- 
shore work  may  or  may  not  be  in  accordance  with 
the  expressed  terms  of  the  policy  ? 

A.     That  is  correct. 

Q.  Do  you  have  any  idea,  otfhand,  how  much  of 
Mr.  Markovich's  time  during  the  year  1950;  I  am 
speaking  only  approximately — I  understand  you 
can''t  get  it  with  any  particular  degree  of  accuracy 
— approximately  how  much  of  his  time  was  spent 
in  the  type  of  work  for  which  he  received  a  daily 
rate  of  $13.60?  And  how  much  was  spent  in  the 
less  hazardous  activities,  for  which  he  received  12c 
per  hour  less  compensation  ?  [20] 

A.     I  can't  give  you  an  exact  answer. 

Q.     Could  you  give  us  an  approximation  ? 

A.  Well,  without  looking  at  his  record,  no.  Be- 
cause we  have  so  many  different  kinds  of  work.  In 
other  words,  we  will  have  a  new  boat  on  the  ways 
down  at  Plant  2 — we  had  one  before  the  fire — and 
if  he  was  working  on  that,  it  would  be  under  one 
category.  We  have  an  awful  lot  of  repair  work  dur- 
ing the  year,  and  unless  I  saw  the  records,  I 
couldn't  give  you  an  exact  answer,  and  I  would  hate 
to  estimate  it,  because  I  might  make  an  awfully  bad 
guess. 
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Q.  Were  you  present  at  the  time  this  injury 
occurred  ?  A.I  was  in  the  office. 

Q.     Did  you  go  out  after  the  accident  ? 

A.  Out  on  the  back  porch  overlooking  the  boat, 
although  I  couldn't  see  for  the  boat  was  in  line 
with  where  he  was  laying.   I  didn't  go  down  there. 

Q.  You  didn't  see  him  at  the  time  the  injury 
occurred  ?  A.     No. 

Q.     You  had  known  about  it?  A.    Yes. 

Q.  Can  you  tell  us  whether  the  water,  at  high 
tide,  comes  as  far  as  to  cover  the  keel  of  the  boat  El 
Sol,  where  it  was  placed  on  the  marine  railway  at 
the  time  of  the  accident  ? 

A.     I  would  say,  partially  so. 

Q.  The  bottom  of  the  boat  would  be  partially 
covered  by  [21]  water.  A.    Yes. 

Q.     During  the  period  of  high  tide  ? 

A,     Yes. 

Q.  Do  you  know  about  how  long  this  boat  had 
been  on  the  marine  railway  ? 

A.  Not  exactly,  but  I  would  estimate  two  to  four 
days. 

Q.  Do  you  know,  yourself,  w^hether  the  members 
of  the  ship's  crew  were  present  at  the  time  of  the 
accident  ?  A.     They  were  on  board. 

Q.     The  ship  was  in  commission?  A.     Yes. 

Q.  How  much  longer  did  the  ship  remain  for  re- 
pair, if  you  know? 

A.  I  think  they  were  practically  completed,  and 
I  believe  the  boat  was  at  the  dock  the  following  day. 
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I  may  be  wrong  on  that,  but  I  have  got  the  records 

down  at  the  plant,  on  the  docking  of  the  vessel. 

Q.  But  to  the  best  of  your  recollection,  it  was 
returned  to  the  water  next  day  ? 

A.  The  next  day,  or  the  following  day.  I  am 
not  sure  on  that  point.  But  we  keep  complete  rec- 
ords on  the  docking  of  all  boats. 

Q.  Was  there  any  time,  commencing  with  the 
time  the  boat  was  run  up  on  the  marine  ways  until 
the  time  it  was  returned  to  the  water — in  that  inter- 
val, that  there  were  not,  ordinarily  [22]  and  usually, 
members  of  the  crew  present  and  working  on  it? 

A.     Not  to  my  knowledge. 

Q.  For  the  sake  of  the  record,  and  because  I  am 
not  too  sure — I  am  not  too  clear  on  it,  I  am  going 
to  again  inquire  what  his  daily  rate  is  ? 

A.     Mr.  Markovich's  rate  was  13.60. 

Q.     That  is  for  an  eight  hour  day  ? 

A.     Yes. 

Q.  Then  there  was  a  rate  of  compensation  which 
was  different  from  the  compensation  he  received 
during  repair  work,  and  that  w^as  on  work  on  new 
construction?  A.     That  is  true. 

Q.  How  much  less  was  the  rate  on  new  construc- 
tion?       A.     12c  per  hour  less. 

Q.  To  the  best  of  your  recollection,  it  would  be 
12c  less  per  hour?  A.     Right. 

The  Commissioner :  Do  you  have  any  idea  of  the 
tonnage  of  the  Tug  El  Sol? 

The  Witness:     I  have  the  records  at  the  plant. 

The  Commissioner:    Well,  just  approximately. 
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The  Witness:  I  can  give  you  the  approximate 
length— it  is  136  feet. 

The  Commissioner:    Approximately  136  feet? 

The  Witness:    Yes.  [23] 

The  Commissioner:  I  just  wanted  to  make  sure 
it  was  over  eighteen  tons. 

The  Witness :  I  would  say  it  was  better  than  200 
tons. 

The  Commissioner:  Do  you  have  any  questions, 
Mr.  Franklin? 

Cross-Examination 

By  Mr.  Franklin: 

Q.  Mr.  Stangland,  can  you  identify  those  pic- 
tures and  state  what  they  are  ? 

A.  These  are  pictures  of  our  marine  ways  No. 
land  No.  2. 

Mr.  Lyon:  I  don't  know  how  important  this  is, 
but  I  don't  think  it  is  proper  cross-examination. 
And  at  least  for  the  record,  I  am  going  to  make  an 
objection. 

Mr.  Franklin:  If  you  want,  I  will  put  Mr. 
Stangland  on  later. 

Mr.  Lyon:  I  think  it  would  probably  be  allow- 
able for  you  to  ask  questions  of  your  own  witness, 
whereas  now,  on  cross-examination,  they  would  not 
be  proper. 

The  Commissioner :  I  think  you  had  better  hold 
that  point  in  abeyance.  Are  you  calling  his  witness 
as  your  own? 

Mr.  Franklin :    When  he  rests. 

The  Commissioner:    Are  you  resting? 
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Mr.  Lyon :    I  have. 

The  Commissioner:  Do  either  of  you  gentlemen 
have  the  medical  report  in  his  possession'?  That 
might  give  us 

Mr.  Franklin:  There  is  a  certified  copy  of  it  in 
the  [24]  claim  file. 

The  Commissioner:  Are  you  going  to  make  that 
available  ? 

Mr.  Franklin:    Yes. 

KARL  KOCH 

called  as  a  witness  on  behalf  of  the  claimant,  and 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Commissioner:  Will  you  state  your  full 
name  and  address  for  the  record? 

The  Witness :    Karl  Koch,  K-a-r-1  K-o-c-h. 

Direct  Examination 
By  Mr.  Lyon : 

Q.  Mr.  Koch,  you  are  employed  at  the  Western 
Boat  Building  Company  ?  A.     Yes. 

Q.     How  long  have  you  been  thus  employed? 

A.     About  eight  years. 

Q.  Has  Mr.  Markovich  been  working  for  the 
same  company  during  all  the  time  you  were  em- 
ployed there  ?  A.    He  did. 

Q.  What  classification  do  you  have,  if  you  have 
any  there  as  an  employee?  What  do  they  call  your 
type  of  work?  A.     They  call  us  fasteners. 

Q.     You  are  a  fastener,  also?  A.     Yes. 

Q.     And  were  you  working  on  the  tug  El  Sol  at 
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the  date  [25]  when  Mr.  Markovich  sustained  his 

injuries?  A.    Yes. 

Q.     Did  you  see  Mr.  Markovich  fall  at  the  time? 

A.  No.  I  didn't  see  him  fall,  but  I  heard  a  noise 
and  I  went  over  and  he  was  laying  down  in  the 
water. 

Q.  And  for  the  Commissioner  here,  will  you  tell 
where  abouts  he  was  lying  ?  In  how  much  water  ? 

A.  It  was  about  a  foot  of  water,  because  I  had 
to  go  into  the  water  and  turn  him  around  to  get  him 
on  dry  land.  I  just  puUed  him  out  of  the  water 
and  picked  him  up,  and  he  complained  about  his 
back,  and  I  laid  him  on  a  piece  of  plywood  and  left 
him  there  until  the  ambulance  got  there. 

Q.  That  is  about  all  you  know  about  the  acci- 
dent? A.     I  didn't  see  him  fall. 

Mr.  Lyon :     That  is  all.  Thank  you. 

Mr.  Pj*anklin:     No  questions. 

The  Commissioner:    You  are  excused. 

(Witness  excused.) 

The  Commissioner :     Have  you  anything  further  ? 

Mr.  Lyon:  I  think  I  would  like  to  ask  Mr.  Koch 
one  further  question. 

The  Commissioner:  All  right.  Mr.  Koch,  you 
may  remain  where  you  are. 

Q.  (By  Mr.  Lyon) :  Do  you  have  to  go  out  and 
work  on  boats  out  in  the  stream,  as  well  as  on  the 
marine  ways?  [26]  A.     Yes. 

Q.     Do  you  do  that  frequently  ? 

A.  Well,  when  the  boat  is  out  there  for  repair, 
we  have  to  go  out  to  it. 
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Q.  Has  Mr.  Markovich  ever  done  that,  to  your 
knowledge  ?  A.     Yes. 

Q.     On  frequent  occasions? 

A.  It  all  depends.  If  the  work  can  be  done  on 
the  water,  they  don't  bring  the  boat  in,  but  if  it  is 
something  underneath  the  boat,  they  pull  it  out  of 
the  water.  Such  as  when  a  boat  is  to  be  painted,  or 
the  hull  repaired;  then  they  bring  it  out  of  the 
water. 

Q.  Were  repairs  being  made  to  this  boat  El 
Sol?  A.    Yes. 

Q.     Were  you  engaged  in  working  on  that? 

A.     Yes,  such  as  taking  the  zinc  plates  off. 

Mr.  Lyon:  I  think  that  constitutes  all  the  evi- 
dence I  was  going  to  introduce.  I  understood  we 
were  going  to  stipulate  as  to  the  other  matters,  such 
as  the  medical. 

The  Commissioner:  That  will  be  stipulated  to. 
Mr.  Franklin,  I  believe  you  wanted  to  put  Mr. 
Stangland  on  as  your  own  witness  ? 

VERN  W.  STANGLAND 

was  called  as  a  witness  on  behalf  of  the  Employer 
&  Carrier,  and  having  been  first  duly  sworn,  was 
examined  and  testified  as  f  ollow^s :  [27] 

Direct  Examination 

By  Mr.  Franklin: 

Q.  You  have  been  employed  there  for  how  many 
years?  A.     Four  and  three-quarters  years. 

Q.    You  are  entirely  familiar  with  their  plant? 
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A.     Yes. 

Q.  I  want  to  hand  you  this  photograph  marked 
Exhibit  No.  1  and  ask  you  to  identify  it. 

A.     Yes,  this  is  the  marine  ways  No.  1. 

The  Commissioner:  Mark  that  Employers  Ex- 
hibit No.  1. 

(Document  referred  to,  being  a  8x9  photo- 
graph, was  marked  for  identification  as  Em- 
ployer's Exhibit  No.  1.) 

Q.  (By  Mr.  Franklin)  :  Is  that  the  scene  of  Mr. 
Markovich's  accident?  A.    Yes. 

Q.    What  is  the  next  picture  you  have  ? 

A.  That  is  a  side  view  of  this — it  is  the  Western 
Lumber  Manufacturing  Company,  which  is  right 
next  to  it,  and  I  believe,  north  of  the  boat  ways. 

Mr.  Franklin:  Could  we  have  that  marked  as 
Employer's  2% 

The  Commissioner :     It  will  be  so  marked. 

(Photo  referred  to  was  marked  Employer's 
Exhibit  2,  for  identification.) 

Q.  (By  Mr.  Franklin) :  What  is  Employer's 
3? 

A.  That  is  another  view  of  the  marine  [28] 
ways. 

(Photo  referred  to  was  marked  for  identifi- 
cation as  Employer's  Exhibit  No.  3.) 

P   Q.    What  does  Employer's  Exhibit  No.  3  show — 
what  mechanism,  particularly? 
A.    WeU,  it  shows  the  marine  rails  down  at  the 
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bottom,  and  this  is  the  drawing  device  for  drawing 

boats  iij)  the  rails  and  out  of  the  water. 

Q.     Where  are  those  marine  rails  placed  ? 

A.     What  do  you  mean  ? 

Q.     Over  what  area  are  they  placed  ? 

A.     On  the  ground. 

Q.     Would  you  say,  the  beach  or  the  land? 

A.    Yes,  that  is  right. 

Q.     How  are  they  affixed  to  the  land  ? 

A.  I  think  they  are  weighted  down.  They  have 
these  planks,  and  two  rails  in  the  center  and  two  on 
the  outside. 

Q.     They  project  out  into  the  water,  do  they? 

A.     Oh,  yes. 

Q.  What  is  the  method  by  which  the  boat  is 
pulled  onto  the  land  by  means  of  the  railroad? 

A.  The  boat  is  brought  into  the  main  entrance 
way  of  the  ways,  or  a  little  way  out,  as  far  as 
needed,  and  they  bring  the  boat  in  over  the  top  of 
the  ways,  and  set  the  blocks  so  that  the  boat  will 
not  tip.  They  have  an  electric  motor  and  a  winch  on 
this  side,  and  they  slowly  bring  the  boat  up  on  [29] 
the  dry  dock. 

Q.  You  are  referring  to  the  cradle,  on  which  the 
boat  rests? 

A.  They  pull  the  whole  marine  way  up — it  runs 
on  a  regular  track,  and  the  boat  is  pulled  directly 
into  the  plant. 

Q.  What  would  you  say  would  be  the  area  of  the 
beach,  or  of  the  land  covered  by  the  marine  rails  ? 

A.     You  mean,  the  length  ? 
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Q.    Yes. 

A.  Well,  I  would  imagine  150  feet,  anyway.  We 
can  pick  up  and  bring  up  on  the  railway  a  150  foot 
boat. 

Q.  And  where  is  the  winch  or  device  to  pull  the 
cradle  up  on  the  rails  ? 

A.     Back  over  here — underneath  the  shed. 

Q.    Back  of  the  railway?    Back  on  the  land? 

A.     Oh,  probably  30  feet  above  the  chain  box. 

Q.  Where  does  the  boat  rest,  with  reference  to 
the  water?  After  it  is  pulled  up  on  the  rails. 

A.  WeU,  the  bottom  end  of  the  dock  is  always  in 
the  water,  and  I  don't  think  of  any  time,  especially 
at  low  tide,  where  it  would  be  clear  out  of  the  water. 

Q.  Is  the  upper  part  of  the  cradle  out  of  the 
water? 

A.  When  the  boat  is  docked,  yes,  sir.  They  can 
run  it  clear  out  into  the  w^ater  so  that  it  is  sub- 
merged on  the  lower  part.  [30] 

Q.  When  a  boat  is  pulled  up  on  the  rails — on 
the  shore,  or  on  the  land,  is  it  replaced  in  the  water 
again  until  all  work  on  it  is  completed  ? 

A.  They  can  either  finish  the  boat  completely  in 
the  dock,  or  haul  it  up  for  cleaning  and  painting 
the  bottoms,  replacing  the  zinc  plates,  repairing  or 
replacing  propellors — any  underwater  work  that 
has  to  be  done.  Then,  you  can  put  it  back  in  the 
water  for  completion  of  the  work  inside  of  the  boat. 

The  Commissioner:  Are  you  offering  those  in 
evidence  ? 

Mr.  Franklin:     Yes,  I  am. 
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Cross-Examination 
By  Mr.  Lyon: 

Q.  1  want  to  question  him  about  them.  Do  you 
know  when  these  photographs  were  taken  ? 

A.     I  wasn't  there  that  day.   I  can't  recollect. 

Q.     Was  it  before  or  after  the  accident? 

A.    This  was  after  the  accident. 

Q.     How  long  after? 

A.  I  would  say,  an3^where  from  one  to  two  weeks 
afterward.  But  that  is  just  a  guess.  I  don't  know 
exactly. 

Q.  Does  this  show  the  same  conditions  existing, 
or  approximately  the  same  conditions  as  existed  at 
the  time  of  the  accident? 

A.  Except  for  the  boat  being  on  the  dock.  I 
don't  believe  there  was  any  change  of  any  kind  to 
the  dock,  itself.  [31] 

Q.     How  long  would  you  say  that  tugboat  was? 

A.    About  136  feet. 

Q.  How  much  of  that  carriage  shown  in  the  pic- 
ture— how  long  is  that  carriage  ? 

A.  I  think,  about  150  feet.  I  don't  have  the 
exact  dimensions  and  I  may  be  wrong,  but  I  think 
that  I  may  be  a  little  over  or  a  little  under  on  that. 

Mr.  Lyon :     That  is  all. 

The  Commissioner:  The  three  photographs 
marked  for  identification  as  Employers  Exhibits 
Nos.  1,  2  and  3,  will  be  received  in  evidence. 

(Documents  referred  to,  previously  marked 
for  identification  as  Emp.  Nos.  1,  2  and  3,  were 
received  in  evidence.) 
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Mr.  Franklin:  The  employer  desires  to  offer  at 
this  time,  this  certified  copy  of  the  claim  filed  by 
Mr.  Markovich  with  the  Department  of  Labor  & 
Industries,  being  Claim  No.  B-811942. 

Mr.  Lyon :     May  I  examine  it,  please. 

(Counsel  examines  file.) 

Mr.  Lyon :     I  have  no  objection. 

Mr.  Franklin :     The  employer  rests. 

The  Commissioner;  The  certified  copy  of  the 
record  of  the  Department  of  Labor  &  Industries  of 
the  State  of  Washington,  Claim  File  No.  B-811942, 
will  be  received  in  evidence  and  marked  [32]  as 
Employer's  Exhibit  No.  4 

(File  referred  to  above  was  marked  for  iden- 
tification as  Employer's  Exhibit  4  and  received 
in  evidence.) 

The  Commissioner :     Both  sides  rest  ? 
Mr.  Lyon:     We  do. 
Mr.  Franklin :     Employer  rests. 
The   Commissioner:     The  hearing  will   be   con- 
cluded, and  decision  reserved. 

|.  (Whereupon,  at  11:40  o'clock,  a.m.,  February 

^         26,  1951,  the  hearing  was  concluded.)   [33] 
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State  of  Washington, 
County  of  Thurston — ss. 

I,  R.  J.  McLean  do  hereby  certify  that  I  am  the 
duly  appointed,  qualified  and  acting  Supervisor  of 
Claims  in  the  Department  of  Labor  and  Industries, 
and  that  the  attached  claim  file  being  Claim  No. 
B-811942  is  a  full,  true  and  complete  copy  of  the 
original  claim  file  (medical  treatment  bills  accepted) 
of  Robert  Markovich  who  was  injured  on  October 
18,  1950,  while  in  the  employ  of  Western  Boat 
Building  Company  which  said  claim  file  has  been 
under  my  exclusive  supervision,  control  and  custody. 

/s/  R.  J.  McLEAN. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  Feb.,  A.D.  1951,  at  Olympia,  Washington. 

[Seal]        /s/  JAMES  E.  LOCKHART, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Olympia,  Washington. 

State  of  Washington 

Department  of  Labor  and  Industries 

Division  of  Industrial  Insurance 

SUMMARY  OF  INFORMATION  AND  PROCEEDINGS 

Firm  name     Western  Boat  Building  Co.  Copy 

Office  address    P.O.  Box  1114,  Tacoma  1,  AVash. 

Location  where  accident  occurred  2505  E.  11th  St.,  Tacoma,  Wash. 

Claimant 's  name    Robert  Markovich. 

Address  last  given    38220  S.  Asotin,  Tacoma,  Wash. 

Claim  No.  B-811942. 

Occupation    fastener.   Age  57. 

Character  of  injury — fracture,  severe,  1st  lumbar  vertebra,  mult. 

abras.  cont.  shoulder  L.  ribs. 

Wage :  Daily  $13.60 ;  Hourly  sw.       Date  of  injury  10-18-50. 
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Claimant 's  marital  status    widower.  Date  pay  ceased    same. 

Number  of  dependent  children    none. 

Previous  claims :  4  T.  L.  Eff.  10/22. 

Proceedings :  Allowed  Date  Nov.  14,  1950. 

That  at  the  time  of  injury  as  alleged  the  workman  named  was 

engaged  in  work  within  the  jurisdiction  of  the  Division  of 

Industrial  Insurance. 

That claim  has  been  filed  by  or  on  behalf  of  said  work- 
man within  one  year  after  the  day  upon  which  the  injury  occurred. 

That physician's  report   (medical  proof)  has  been  filed 

as  required  by  law. 

That  at  time  of  injury  the  employer  was  (not)  in  default 

(1)  Monthly  Payment:  Pay  1  month,  Oct.  22  to  Nov.  22,  1950 

$75.00. 

(2)  Partial  Pajnnent: days to ,  inc.,  19 ,  $ 

(3)  Lump  Sum  Settlement  Closing  Claim : 

Released  12-14-50     JS  Protest  11-20-50     CA 

Time  loss,  temporary  total  disability....days  to....,  inc.,  19 

Permanent  partial  disability 

Date  notice  sent  to  employer  Nov.  15,  1950.        Warrant  B610095. 
Adjusted  on    Report. 
Computed    Nov.  14, 1950. 

/s/  R.  J.  MURPHY, 

Claim  Adjuster. 
Accident  Fund  Date  Approved   War- 

Awards       Amount  Computed      Notice  Sent    rant  No. 

2—12/22/50       75.00      /s/ R.  J.  Murphy       12/20/50    B616962 
3—  1/22/51       75.00      /s/  R.  E.  Simmonds    1/24/51     B621993 

M.  A.  Fund  Awards 

Savon  Drugs  Inc.  RX,  Amt.  $2.16;  Computed  /s/  Olsen;  Date  Ap- 
proved Notice  Sent  .Jan.  1, 1951. 

Braleys  Inc.  RX,  Amt.  $6.13;  Computed  /s/  Olsen;  Date  Ap- 
proved Notice  Sent  Feb.  14, 1951. 
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(Copy) 

November  15,  1950 
Mr.  Robert  Markovisch, 
3822  South  Asotin, 
Tacoma,  Washington. 

Ee:  B-811942 

Dear  Mr.  Markovisch: 

In  regards  to  a  phone  call  this  morning  from 
your  daughter  pertaining  to  your  recent  injury.  The 
claim  has  been  allowed  by  this  Department  and  one 
month's  time  loss  will  be  mailed  to  you  November 
22,  1950. 

Very  truly  yours, 

SUPERVISOR    OP    INDUS- 
TRIAL INSURANCE, 

By  H.  WILLIAMS, 

Adjudicating  Claims 
Examiner. 
HW/jac 
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State  of  Washington,  Department  of  Labor  and 
Industries  Claim  Adjuster's  Report 
Copy 
Claim  No.  B  811942 

Date  November  22,  1950 
To 
Attention 

Herewith  file,  claim  of:  Robert  Markovich. 
Address:  3822  S.  Asotin,  Tacoma,  Washington. 
Assignment:  Refer   to   R.   J.    McLean,    Supvr.    of 

Claims  assignment  dated  11-22-50. 
X-rays  0 

By 

(This  assignment  to  be  completed  within  ten  days.) 

DEPARTMENT  OF  LABOR 
AND  INDUSTRIES 

Tacoma  Branch  Office 
November  28,  1950 

(Complete  file  attached) 
Attention:  R.  J.  McLean, 

Supervisor  of  Claims. 

Re:  Claim  No.  B  811942,  Robert  Markovich, 
3822  S.  Asotin,  Tacoma,  Washington. 

After  investigating  the  accident  to  Robert  Marko- 
vich at  the  Western  Boat  Building  Company  on 
October  18,  1950,  I  find  it  happened  as  reported 
on  claim  slip,  and  the  boat  El  Sol  was  still  in 
commission  with  the  crew  working  days. 

The  boat  was  on  the  marine  ways  at  the  Company 
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plant  at  E.  11th  Str.,  Tacoma.  In  my  opinion,  this 
is  a  case  for  the  Harbor  Worker's  Compensation 
as  we  have  no  jurisdiction  over  boats  in  commission. 

/s/  J.  E.  DOYLE, 
Inspector. 
JED.ca 

attach 

Received  December  1,  1950. 

U.  S.  Department  of  Labor 

Bureau  of  Employees'  Compensation 

Longshoremen's  and  Harbor  Workers' 

Compensation  Act 

Fourteenth  Compensation  District 

Room  604,  905  Second  Avenue  Building 

Seattle  4,  Washington 

Copy  November  17,  1950 

Address  Replies  to: 

The  Deputy  Commissioner 

Refer  to  File  No 

F.  J.  Graham,  Vice  President, 
United  Pacific  Insurance  Co. 
Medical  Arts  Bldg., 
Tacoma  1,  Wash. 

Re :  Robert  Markovich,  217-21,  Western  Boat 
Building  Co. 

Injured:  October   18,    1950.   Your   File 
WC  22-11610. 

Dear  Mr.  Graham : 
I  have  your  letter  of  November  16,  1950,  relative 
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to  the  case  of  Robert  Markovich,  who  is  reported  to 
have  sustained  an  injury  on  October  18,  1950,  while 
engaged  in  work  incidental  to  the  repair  of  the 
vessel  ''El  Sol"  which  apparently  was  on  a  marine 
railway  at  the  yard  of  the  Western  Boat  Building 
Company,  Tacoma,  Washington. 

In  your  letter  you  state  that  in  view  of  the  hold- 
ing of  the  Washington  Supreme  Court  in  the  case 
of  Rohlfs  vs.  Department  of  Labor  and  Industries, 
190  Wash,  566  (69  Pac.  2d  817),  you  believe  that 
the  Department  of  Labor  and  Industries  has  juris- 
diction of  this  claim  and  understand,  the  Depart- 
ment will  assume  responsibility  for  medical  bills 
as  well  as  compensation. 

In  this  connection  I  should  like  to  point  out  to 
you  that  the  Bureau  has  consistently  taken  the 
position  that  in  view  of  the  purposes  for  which  a 
marine  railway  is  constructed  and  used,  it  is  clear 
that  a  marine  railway  is  a  ''dry  dock"  within  the 
meaning  of  that  term  as  used  in  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act,  and 
that  injuries  sustained  in  connection  with  the  re- 
pair of  a  completed  vessel  engaged  in  commerce  and 
navigation,  while  said  vessel  is  on  a  marine  railway, 
are  covered  by  the  provisions  of  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act. 

I  am  therefore  unable  to  agree  with  your  belief 
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that  the  Department  of  Labor  and  Industries  has 
jurisdiction  in  this  matter. 

Very  truly  yours, 

/s/  J.  J.  O'LEARY, 

Deputy  Commissioner. 

cc:  Dept.  of  Labor  &  Industries. 

Received  November  20,  1950. 

November  22,  1950 
(Copy) 

Peter  Pete, 
Tacoma  Office, 
421  Perkins  Bldg., 
Tacoma,  Wash. 

Re :  Claim  No.  B-811942,  Robert  Markovich. 

Dear  Mr.  Pete : 

We  are  attaching  the  record  in  the  above  case 
and  direct  your  attention  to  the  letter  of  November 
17th,  by  Mr.  O'Leary,  Deputy  Commissioner  of  the 
Longshoremen's  and  Harbor  Workers'  Compensa- 
tion Act. 

Will  you  please  investigate  this  case  and  supply 
us  with  all  of  the  facts.  Was  the  vessel  on  which 
this  man  was  working  in  commission  as  an  instru- 
ment of  navigation  and  commerce  and  where  was 
it  located  while  the  work  was  being  done?  Did  the 
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accident  occur  aboard  ship  or  was  this  man  on  the 
dock  at  the  time  he  was  hurf? 
Very  truly  yours, 

SUPERVISOR  OF 
INDUSTRIAL  INSURANCE, 


R.  J.  McLean, 

Supervisor  of  Claims. 
RJMcLibp 

(Copy)  December  1,  1950 

Peter  Pete, 

Tacoma  Office, 

421  Perkins  Building, 

Tacoma,  Wash. 

Re:  Claim  No.  B-811942,  Robert  Markovich. 

Dear  Mr.  Pete: 

On  November  22nd,  we  sent  you  the  above  num- 
bered record  and  asked  that  an  investigation  be 
made.  Will  you  please  expedite  the  investigation  as 
much  as  possible,  as  we  are  being  pressed  for  a 
decision  in  the  matter. 

Very  truly  yours, 

SUPERVISOR  OF 
INDUSTRIAL  INSURANCE, 


R.  J.  McLean, 

Supervisor  of  Claims. 
R  JMcL  :bp 

cc  to  Mr.  E.  S.  Franklin,  c/o  Bogle,  Bogle  &  Gates, 
6th  Floor,  Central  Bldg.,  Seattle  4,  Wash. 
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Department  of  Labor  and  Industries 
Interoffice  Communication 
(Copy) 

Date :  December  4, 1950 

To :  R.  J.  McLean,  Supvr.  of  Claims. 
From:  Peter  Pete,  District  Supervisor. 
Office:  Tacoma. 

Subject:  Re:  Claim  No.  B  811942,  Robert  Marko- 
vich,  3822  So.  Asotin,  Tacoma,  Wash- 
ington. 

Referring  to  your  letter  of  December  1,  1950,  re 
the  above  named  claimant,  please  be  advised  that 
this  claim  together  with  investigation  made  by 
Safety  Inspector  John  Doyle  was  sent  to  Olympia 
on  November  30,  1950,  and  no  doubt  is  now  in 
your  hands. 

/s/  PETER  PETE, 

District  Supervisor. 
PP:ca 
noted 
HW 

[Stamped]  :     December  6,  1950. 
Received  December  5, 1950. 
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Law  Offices  of 

BOGLE,  BOOLE  &  GATES 

6th  Floor  Central  Building 

Seattle  4 

Cable  Address  ^' Bogle  Seattle" 

November  28,  1950 
(Copy) 

Mr.  R.  J.  McLean,  Claim  Agent, 
Department  of  Labor  &  Industries, 
Oljnupia,  Washington. 

Re:  Claim  No.  B-811942,  Robert  Markovich. 

Dear  Sir: 

This  will  explain  the  writer's  visit  to  Olympia 
yesterday  in  connection  with  the  above  case. 

We  represent  United  Pacific  Lisurance  Company, 
carrier  for  Western  Boat  Building  Company,  under 
the  Longshoremen  &  Harbor  Workers'  Act. 

We  understand  that  Mr.  Markovich  filed  a  claim 
for  his  injury  of  October  18th  which  occurred  on 
land,  while  he  was  on  a  marine  railway  and  that 
the  Department  allowed  the  claim  and  was  pre- 
paring to  issue  a  warrant  to  him  for  compensation. 
We  have  also  been  advised  that  Mr.  J.  J.  O  'Leary, 
Deputy  Commissioner  for  the  Longshoremen  & 
Harbor  Workers'  Act,  has  written  you  that  he 
regards  this  work  as  under  the  jurisdiction  of  his 
act. 

We  think  that  Mr.  O  'Leary  is  plainly  mistaken  in 
the  matter.  We  think  the  case  of  Rholfs  v.  Dept. 
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of  Labor  &  Industries,  190  Wash.  566,  effectually 
disposes  of  his  contention.  This  decision  of  our 
State  Supreme  Court  is  binding  upon  the  Depart- 
ment and  we  assume  that  you  plan  to  follow  it. 

The  writer  recalls  that  at  the  time  of  the  Rholfs 
case,  Mr.  O'Leary's  predecessor,  Mr.  Marshall,  was 
making  the  same  contention. 

We  are  quite  at  a  loss  to  understand  the  position 
of  the  officials  of  the  Longshoremen  &  Harbor 
Workers'  Act  in  interjecting  themselves  into  this 
matter,  especially  upon  plainly  erroneous  legal 
grounds.  The  following  cases  hold  that  a  marine 
railway  is  not  subject  to  the  Longshoremen  &  Har- 
bor Workers'  Act  but  to  the  State  Compensation 
Act: 

Colonna  Shipyard  v.  Lowe, 

22  F.  (2d)  853. 
Norton  v.  Vesta  Coal  Co., 

63  F.  (2d)  165. 

The  Vesta  Coal  Co.  case  was  appealed  to  the 
United  States  Supreme  Court  by  the  attorney  for 
the  Longshoremen  &  Harbor  Workers'  Act,  but  the 
appeal  was  withdrawn  in  an  order  entered  in  the 
case,  found  in  291  U.S.  641,  reading  as  follows: 
"January  15,  1934.  Per  Curiam:  As  it  appears 
that  the  government  has  not  adopted  the  con- 
clusion that  the  decision  below  is  correct  and  no 
substantial  controversy  is  presented  at  the  bar 
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of  this  Court,  the  writ  of  Certiorari  herein  is 
dismissed." 

Consequently,  we  are  at  a  loss  to  understand  the 
position  of  Mr.  O'Leary  in  the  matter. 

We  further  desire  to  advise  you  that  since  the 
Rholfs  case  all  of  the  shipyards  have  paid  pre- 
miums to  the  Department  for  work  done  on  marine 
railways,  and  if  this  claim  is  not  to  be  allowed, 
claims  for  refunds  in  substantial  amounts  would 
probably  be  made. 

There  is  another  reason  why  this  claim  must  be 
allowed  by  the  Department.  This  is  because  of  the 
holding  in  Davis  v.  Department  of  Labor  &  In- 
dustries by  the  United  States  Supreme  Court,  hold- 
ing that  in  any  twilight  zone  of  jurisdiction  the 
State  of  Washington  can  constitutionally  apply  its 
Workmen's  Compensation  Act. 

We  understand  the  file  is  now  in  Tacoma.  We 
would  appreciate  very  much  if  upon  determining 
that  the  injury  occurred  on  a  marine  railway  on 
land  you  will  order  the  prompt  payment  of  this 
claim. 

Thanking  you  for  your  cooperation,  we  are, 

Very  truly  yours, 

BOGLE,  BOGLE  &  GATES, 
By  /s/  EDW.  S.  FRANKLIN, 

Received  November  29,  1950. 
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Department  of  Labor  and  Industries 
Interoffice  Communciation 
(Copy) 

Date:  December  8,  1950 
Ralph  Brink* 
To:  John  Shaughnessy,  Supervisor  Industrial  In- 
surance. 

From :  Harry  L.  Parr,  Assistant  Attorney  General. 

Office:  01}Tnpia. 

Subject:  Eobert  Markovich— Claim  No.  B  811942. 

The  question  is — whether  or  not  a  workman  work- 
ing on  a  ship,  the  ship  being  on  a  marine  railroad, 
the  marine  railroad  being  a  railroad  that  goes  into 
the  navigable  stream  but  comes  out  on  land,  would 
come  under  the  act. 

Presumably,  Mr.  Markovich  w^as  working  on  the 
boat  or  ship,  when  it  was  upon  the  land  end  of 
the  marine  railroad.  A  pursual  of  the  file,  how- 
ever, does  not  definitely  fix  the  place  of  his  work 
on  the  land  portion  of  the  marine  railroad.  This 
brief,  however,  is  on  the  assumption  that  the 
place  where  he  worked,  on  the  marine  railroad,  was 
entirely  on  the  land. 

Comar  v.  Dept.  187  Wash.  99,  the  Supreme  Court 
held  "the  locus  of  the  injury  was  properly  held 
decisive  on  the  question  to  be  determined  and  the 


[*0n  original  the  name  Ralph  Brink  appears  over 
the  name  John  Shaughnessy  in  longhand.] 
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case  cited  does  not  support  appellant's  contention 
in  the  Kohlfs'  case." 

Rohlfs  V.  Dept.  190  Wash.  586.  In  this  case  the 
boat  had  been  completely  lifted  from  the  water  and 
was  standing  upon  a  track  at  some  distance  from 
the  shore  (page  568). 

[Between  paragraphs  in  longhand] :  Citator 
shows  no  change. 

A  marine  railroad  is  not  like  a  floating  dock  or 
a  dry  dock.  A  marine  railroad  is  on  the  land,  and 
being  on  the  land  is  under  state  compensation  act. 
If  the  injured  workman  was  working  on  land  and 
not  on  water  the  labor  was  "a  matter  of  purely 
local  concern,  unconnected  with  navigation,"  and 
was  essentially  non-maritime  in  nature. 

Maryland  Casualty  Company  v.  Lawson  (1943) 
100  Fed.  (2nd)  733,  holds  to  the  contrary.  The 
Longshoremen  and  Harbor  Workers  Compensation 
Act  is  found  in  Title  33,  Section  901  and  Section 
902  recites  the  coverage  with  this  exception,  "and 
if  recovery  *  *  *  may  not  validity  be  provided  by 
state  law." 

[Longhand  in  foot  margin] :  Pay  and  follow. 
M.  L.  12/14/50. 

[Longhand  in  foot  margin] :  Release  warrant. 
J.  S.  12/14/50. 


vs.  J.  J.  O'Leary,  etc.  75 

Employer's  Exhibit  No.  4 — (Continued) 
Mr.  John  Shaughnessy     -2-  Dec.  8,  1950 

Re:  Robert  Markovich, 
Claim  No.  B  811942 

Supporting  the  state  position  that  the  state  law 
governs  when  the  accident  is  on  land  are  the  fol- 
lowing Federal  cases: 

1.  Swanson  vs.  Marra  Bros.,  328  U.  S.  1,  7. 

2.  Davis  vs.  Department  Labor  and  Industries 
(1942),  a  late  case  where  our  Supreme  Court  held 
"benefits  under  state  compensation  acts  may  be 
claimed  for  accidents  occurring  on  navigable  waters 
of  the  U.  S.  when  they  happen  in  the  course  of  a 
purely  local  operation  uncomiected  with  commerce 
and  navigation." 

That  case  was  carried  throughout  different  U.  S. 
courts  and  finally  to  the  Supreme  Court  of  the  U.  S. 
which  denied  rehearing  and  reported  in  317  U.  S. 
713.  The  action  of  the  IT.  S.  Supreme  Court  means 
that  they  were  in  accord  with  w^hat  the  state  court 
said  and  for  that  reason  denied  rehearing.  The 
case  of  Davis  vs.  Department  of  Labor  and  Indus- 
tries is  found  in  12  Wash  (2nd)  349. 

3.  Royal  Indemnity  Company  vs.  Puerto  Rico 
Cement  Corp.  (1944). 

This  cause  was  tried  in  the  circuit  court  of  ap- 
peals which  said : 

The  clause  in  the  Longshoremen  and  Harbor 
Workers'  Compensation  Act,  "may  not  validly  be 
provided  by  state  law,"  limits  the  maritime  field 
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of  this  chapter.    The  U.  S.  Supreme  Court  denied 
rehearing  of  the  case  in  223  U.  S.  756. 

It  would  seem  that  if  Robert  Markovich  was 
working  on  a  boat  on  land  that  he  would  be  under 
the  State  Act. 

/s/  HARRY  L.  PARR. 
HLP:pm 
2  pages 

State  of  Washington 
Department  of  Labor  and  Industries 
Oljmapia 

Please  Comply  With  the  Following  Where 
Checked  and  Return  the  Bill  to  This  Office. 

1.  Affix  personal  signature. 

2.  Submit  bill  on  enclosed  form. 

3.  Attach  hospital  operative  record — labora- 
tory reports. 

4.  Submit  x-rays  to  confirm  diagnosis  and/or 
to  complete  the  file. 

5.  List  x-ray  findings  on  bill. 

6.  Bill  should  be  signed  by  attending  physi- 
cian as  shown  by  the  records. 

7.  Please  specify  exact  treatment  given  on 
dates  listed. 

8.  Attach  copies  of  the  prescription  charged 
for.  (Copy  also  required  for  all  refills.) 
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9.     Itemize  your  services. 

10 

Very  truly  yours, 

DEPARTMENT  OF  LABOR  AND 

INDUSTRIES  MEDICAL  DIVISION, 

/s/  W.  OLSON. 

[Longhand]:    Braley,  Inc.,  738  St.  Helens  Ave., 
Tacoma,  Wn. 

[One-Cent  U.  S.  Postal  Card.] 

Reply  Card.    This  Side  of  Card  Is  for  Address. 

Addressee:    Department  of  Labor  and  Industries, 
Olympia,  Washington. 

[Stamped] :    Received  Dec.   18,   1950,   Olympia 
Wash. 

Certificate  of  Disability 
Doctor's  Statement 

Claim  No. :  B-811942. 

Name  of  claimant :  Robert  Markovich. 

Present  address:  38220  Asotin  St.,  Tac. 

Name  of  employer :  Western  Boat  Bldg.  Co. 

Date  of  injury:  10/18/50. 

Date  quit  work  due  to  injury:  10/18/50. 

Did  you  examine  claimant  today  ?  no. 

Is  claimant  able  to  resume  work?  no. 

If  so,  what  date  % 

Did  you  instruct  claimant  to  return  to  work?  no. 
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Is  treatment  concluded?  no. 

If  still  disabled  state  approximately  when  able  to 

work  ?   

Will  he  have  any  permanent  disability?  possibly. 
Remarks : 


Date:  12/13/50. 

/s/  W.  S.  PETERSON,  M.D. 
(Attending  Physician.) 

Workman's  Statement 

Have  you  returned  to  work  ? 

If  so,  on  what  date  did  you  do  so  ? 

If  you  did  not  return  to  work  for  your  same  em- 
ployer, state  name  and  address  of  other  employer  ? 

Date:  12/13/50. 

/s/  ROBERT  IVIARKOVICH. 

(Claimant.) 

Received  December  18, 1950. 
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[One-Cent  U.  S.  Postal  Card.] 

Reply  Card.  This  Side  of  Card  Is  for  Address. 

Addressee:    Department  of  Labor  and  Industries, 
Olympia,  Washington. 

[Stamped] :     Received  Jan.  22,  1951,  Olympia. 

Certificate  of  Disability 

Doctor's  Statement 

Claim  No.  B-811943. 

Name  of  claimant :  Robert  Markovich. 

Present  address : 

Name  of  employer : 

Date  of  injury:  10/18/50. 

Date  quit  work  due  to  injury : 

Did  you  examine  claimant  today?  Yes. 
Is  claimant  able  to  resume  work?  no. 

If  so,  what  date  ? 

Did  you  instruct  claimant  to  return  to  work?  no. 

Is  treatment  concluded?  no. 

If  still  disabled  state  approximately  when  able  to 

work?  undet. 
Will  he  have  any  permanent  disability  ?  probably. 
Remarks : 


Date:  19  Jan.,  '51. 

/s/  W.  G.  PETERSON. 

(Attending  Physician.) 
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Workman's  Statement 

Have  you  returned  to  work  ? 

Have  you  applied  for  unemployment  benefits?  No. 
If  you  did  not  return  to  work  for  your  same  em- 
ployer, state  name  and  address  of  other  employer*? 

Date:  19-1. 

/s/  ROBERT  MARKOVICH. 
(Claimant.) 
Received  January  22,  1951. 

U.  S.  Department  of  Labor 
Bureau  of  Employees'  Compensation 

CERTIFICATE 
This  is  to  certify  that  the  attached  proceedings 
before  the  Deputy  Commissioner  of  the  Fourteenth 
Compensation  District  of  the  U.  S.  Department  of 
Labor,  Bureau  of  Employees'  Compensation,  in  the 
matter  of: 

Name  of  Proceeding:  Robert  Markovich. 

Case  No.:  217-21. 

Place:     Tacoma,  Wash. 

Date :     Feb.  26,  1951. 

were  held  as  therein  appears,  and  that  this  is  the 
original  transcript  thereof  for  the  files  of  the  U.  S. 
Department  of  Labor. 

ACE  REPORTING  CO. 

By  /s/  GLENN  WALSTON. 
Official  Reporter. 
[Endorsed] :     Filed  July  5,  1951. 
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CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

United  States  of  America, 
Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  above-entitled 
Court,  do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Rule  75 (o)  of  the  Federal  Rules  of  Civil 
Procedure  as  amended,  and  Subdivison  1  of  Rule  11 
as  amended,  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  I  am  transmitting  herewith 
all  of  the  original  papers  and  pleadings  in  the  above- 
entitled  cause,  pursuant  to  Plaintiffs'  Designation 
of  Record  on  Appeal  herein,  and  the  said  papers 
and  pleadings  herewith  transmitted  constitute  the 
Record  on  Appeal  from  that  certain  Order  of  the 
above-entitled  Court,  filed  and  entered  on  July  17, 
1951,  to  the  L^nited  States  Court  of  Appeals  for 
the  Ninth  Circuit,  at  San  Francisco,  California, 
and  are  identified  as  follows : 

1.  Petition  for  Injunction. 

2.  Motion  for  Interlocutory  Injunction. 

3.  Order  Fixing  Time  for  Hearing  Interlocu- 
tory Injunction. 

4.  Marshal's  Return  on  Summons  (on  Robt. 
Markovich,  U.  S.  Atty.  and  Atty.  Gen.). 

5.  Marshal's  Return  on  Order. 

6.  Motion,  Robert  Markovich,  to  Intervene  as 
Defendant. 
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7.  Order  Allowing  Robert  Markovich  to  Inter- 
vene. 

8.  Stipulation  and  Order  Continuing  Prelimi- 
nary Injunction. 

9.  Marshal's   Return  on   Summons   &   Petition 
for  Injunction. 

10.  Marshal's  Return  on  Order. 

11.  Stipulation  and  Order  Striking  Trial  Date. 

12.  Answer,  O'Leary,  to  Petition. 

13.  Brief  on  behalf  O  'Leary. 

14.  Affidavit  of  Mailing. 

15.  Answer,  Markovich,  to  Petition  for  Injunc- 
tion. 

16.  Brief  on  behalf  Markovich. 

17.  Plaintiffs'  Trial  Memo. 

18.  Transcript  of  Proceedings  before  Commis- 
sioner. 

19.  Defendant's  Memo  in  Opposition  to  Plain- 
tiffs' Motion  for  Trial  de  novo. 

20.  Order  (after  trial)  (filed  and  entered  July 
17,  1951). 

21.  Stipulation  re  compensation,  etc.,  pending 
appeal. 

22.  Plaintiffs'  Notice  of  Appeal. 

23.  Cost  Bond  on  Appeal. 

24.  Designation  of  Record  on  Appeal. 

I  do  further  certify  that  the  following  is  a  true 
and  correct  statement  of  all  expenses,  costs,  fees 
and  charges  incurred  in  my  office  on  behalf  of  the 
parties  hereto  for  the  preparation  of  the  Record  on 
Appeal  in  this  cause,  to  wit: 

Notice  of  Appeal  (Plaintiffs') $5.00 
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and  that  said  fee  has  been  paid  to  the  Clerk  by 
Plaintiffs. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court 
at  Tacoma,  Washington,  this  10th  day  of  Septem- 
ber, 1951. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  E.  E.  REDMAYNE, 
Deputy. 


[Endorsed] :  No.  13091.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Western  Boat  Build- 
ing Company,  a  Partnership,  and  United  Pacific 
Insurance  Company,  a  Corporation,  Appellants,  vs. 
J.  J.  O'Leary,  Deputy  Commissioner,  14th  Com- 
pensation District,  Under  the  Longshoremen's  & 
Harbor  Workers'  Compensation  Act,  and  Robert 
Markovich,  Appellees.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Division. 

Filed  September  12,  1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13091 

WESTERN  BOAT  BUILDING  COMPANY,  a 
Partnership,  and  UNITED  PACIFIC  INSUR- 
ANCE COMPANY,  a  Corporation, 

Appellants, 

vs. 

J.  J.  O'LEARY,  Deputy  Commissioner,  14th  Com- 
pensation District,  Under  the  Longshoremen's 
&  Harbor  Workers'  Compensation  Act,  and 
ROBERT  MARKOVICH, 

Appellees. 

STATEMENT  OF  POINTS 

Comes  Now  appellants,  Western  Boat  Building 
Company,  a  partnership,  and  United  Pacific  Insur- 
ance Company,  a  corporation,  and  propose  on  its 
appeal  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit    to  rely  on  the  following  points  as  error: 

1.  The  lower  court  erred  in  not  according  a  de 
novo  hearing  to  appellants  on  the  question  of 
whether  the  appellee,  Markovich,  was  injured  on 
navigable  waters  of  the  United  States. 

2.  The  court  erred  in  holding  appellee  Marko- 
vich was  injured  on  navigable  waters  and  subject 
to  the  Longshoremen's  and  Harbor  Workers  Act. 

3.  The  Court  erred  in  holding  appellee  Marko- 
vich was  not  under  the  exclusive  provisions  of  the 
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Workmen's    Compensation   Act   of    the    State    of 

Washington. 

BOGLE,  BOGLE  &  GATES, 

Attorneys  for  Appellants,  Western  Boat  Building 
Company,  a  Partnership,  and  United  Pacific 
Insurance  Company,  a  Corporation. 

[Endorsed] :     Filed  September  26,  1951. 
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DESIGNATION  OF  KECORD 
TO  BE  PRINTED 

To  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit : 

1.  Petition  for  Injunction. 

2.  Motion  for  Interlocutory  Order. 

3.  Motion  to  Intervene  as  Defendant. 

4.  Order  Allowing  Intervention. 

5.  Defendant  O'Leary's  Answer. 

6.  Intervenor  Markovich's  Answer. 

7.  Order  of  Dismissal  Entered  July  17,  1951. 

8.  Appellant's  Exhibit,  Claim  File  of  State  De- 
partment of  Labor  and  Industries,  excluding  last 
page  thereof. 

9.  Notice  of  Appeal. 

10.  Designation  of  Record. 
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11.  Cost  Bond  on  Appeal. 

12.  Certificate  of  Clerk  to  Record  on  Appeal. 

Dated  this  20th  day  of  September,  1951. 

BOGLE,  BOGLE  &  GATES, 
Attorneys  for  Appellants,  Western  Boat  Building 
Company,  a  Partnership,  and  United  PaciBc 
Insurance  Company,  a  Corporation. 

[Endorsed] :    Filed  September  26,  1951. 
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Western  Boat  Building  Company,  a 
partnership,  and  United  Pacieic  In- 
surance Company,  a  corporation. 

Appellants, 
vs. 

J.  J.  O'Leary,  Deputy  Commissioner, 
Fourteenth  Compensation  District,  un- 
der the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act,  and  Rob- 
ert Markovich,  Appellees. 


Appeal  from  the  United  States  District  Court 

Western  District  of  Washington 

Southern  Division 


BRIEF  OF  APPELLANTS 


STATEMENT  DISCLOSING  JURISDICTION 

This  is  an  appeal  from  a  final  order  entered  by  the 
United  States  District  Court  for  the  Western  District 
of  Washington,  Southern  Division.  This  cause  was 
originally  instituted  by  appellants  (employer  of  one 
Markovich,  and  its  insurance  carrier  under  the  Long- 
shoremen's and  Harbor  Workers'  Act)  seeking  to  re- 
view and  permanently  enjoin  (Title  33,  U.S.C.A.  §925) 
a  certain  "Compensation  Order- Award  of  Compensa- 
tion" (Tr.  10-13)  made  by  J.  J.  O'Leary,  Deputy  Com- 
missioner   under    the    Longshoremen's    and    Harbor 
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Workers'  Act,  and  filed  in  his  office  March  20,  1951, 
awarding  appellee  Markovich  compensation  for  his 
injuries. 

By  the  order  appealed  from,  the  District  Court  dis- 
missed appellants'  petition  for  an  injunction,  from 
which  final  order  this  appeal  is  taken  pursuant  to  the 
provisions  of  Title  33,  U.S.C.A.  §921  and  Title  28, 
§2107  of  the  new  Federal  Judicial  Code  (effective  Sep- 
tember 1, 1948). 

STATEMENT  OF  THE  CASE 

One  Robert  Markovich,  an  amphibious  worker  (Tr. 
34)  was  employed  as  a  fastener  by  appellant  Western 
Boat  Building  Company,  at  its  shipyard,  in  Tacoma, 
Washington.  On  October  18,  1950,  he  fell  from  the 
deck  of  the  tug  "El  Sol"  to  the  shore  or  beach  below 
(Tr.  37).  The  tug  had  been  withdrawn  from  the  navi- 
gable waters  of  Tacoma  Harbor  by  means  of  a  marine 
railway  and  was  resting  on  the  shore  (Tr.  35)  at  the 
time  of  the  accident. 

The  marine  railway  employed  in  this  operation  con- 
sisted of  a  huge  wooden  cradle,  running  from  the  shore 
into  the  water  (about  150  feet)  (Tr.  35)  on  railroad 
tracks,  which  was  placed  under  the  keel  of  the  tug, 
when  afloat,  and  then  the  cradle,  with  the  tug  upon  it, 
were  pulled  on  shore  by  means  of  shore  winches  and 
the  tug  beached  for  repairs  (Tr.  56). 

Six  days  after  his  injury,  Markovich  filed  a  claim 
for  compensation  with  the  Department  of  Labor  & 
Industries  of  the  State  of  Washington,  which  state 
agency  administers  the  Workmen's  Compensation  Act 


of  the  State  of  Washington.  The  claim  was  allowed 
November  14,  1950,  but  further  investigated  by  the 
State  Department,  and  monthly  compensation  pay- 
ments to  Markovich  began  December  15,  1950.  Three 
such  monthly  awards  of  compensation  in  the  amount 
of  $75.00  had  been  paid  Markovich  by  the  Department 
of  Labor  &  Industries,  in  accordance  with  the  provi- 
sions of  the  Workmen's  Compensation  Act  of  the  State 
of  Washington,  for  temporary  total  disability  (Em- 
ployers Exhibit  4). 

Later,  and  while  receiving  compensation  from  the 
State  of  Washington,  Markovich,  on  January  10,  1951, 
filed  a  claim  for  compensation  benefits  with  appellee 
J.  J.  O'Leary,  Deputy  Commissioner,  under  the  Long- 
shoremen's and  Harbor  Worker's  Compensation  Act. 
A  hearing  was  held  on  his  claim  at  Tacoma,  Washing- 
ton, on  February  26,  1951  (Tr.  29  to  59),  resulting  in 
the  entry  of  an  order  by  appellee  Deputy  Commission- 
er, awarding  Markovich  compensation  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Worker's 
Compensation  Act  (Tr.  11-12). 

Appellants  petitioned  the  district  court  to  enjoin  the 
enforcement  of  this  order,  which  was  denied  and  ap- 
pellants' petition  dismissed  (Tr.  22  to  25)  from  which 
this  appeal  is  taken. 

SPECIFICATION  OF  ERRORS 

1.  The  lower  court  erred  in  dismissing  appellants' 
petition  to  restrain  the  enforcement  of  the  compensa- 
tion order  of  the  Deputy  Commissioner  as  that  order 
was  arbitrary  and  capricious  and  not  in  accordance 


with  law,  since  Markovich's  injury  was  subject  to  the 
exclusive  jurisdiction  of  the  Washington  Compensa- 
tion Act. 

2.  The  lower  court  erred  in  not  according  a  de  novo 
hearing  to  appellants  on  the  jurisdictional  question  of 
whether  Markovich  was  injured  on  navigable  waters. 

ARGUMENT 

Summary  of  Argument  on  First  Assignment  of  Error 

Markovich's  injury  was  not  subject  to  the  juris- 
diction of  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act  since  (1)  it  did  not  occur  on  navi- 
gable waters  and  (2)  compensation  for  such  injury 
was  and  could  be  validly  provided  by  the  Compensa- 
tion Act  of  the  State  of  Washington. 

Status  of  Industrial  Injuries  on  Navigable  Waters 
Before  Act 

Numerous  state  workmen's  compensation  acts  were 
enacted  beginning  in  1910.  In  1917,  the  Supreme 
Court  in  the  case  of  Southern  Pacific  v.  Jansen,  244 
U.S.  205,  81  L.ed.  1096,  refused  to  permit  the  New  York 
Compensation  Act  to  be  applied  to  an  injury  occur- 
ring to  a  longshoreman  on  navigable  waters  since 

"As  here  applied  the  Workmen's  Compensation 
Act  conflicts  with  the  general  maritime  law  which 
constitutes  an  integral  part  of  the  Federal  law 
under  art.  3,  section  2  of  the  Constitution  and  to 
that  extent  is  invalid." 

The  court  stressed  the  uniformity  required  by  the 
Constitution  in  admiralty  matters. 

In  the  subsequent  case  of  Millers  Indemnity  Under- 


writers  v.  Brand,  279,  U.S.  59,  70  L.ed.  470,  involving 
the  death  on  navigable  waters  of  a  diver  sawing  off 
submerged  piling,  the  Supreme  Court  promulgated  the 
doctrine  of  "local  concern"  permitting  the  applica- 
tion of  state  compensation  acts  to  injuries  occurring  on 
navigable  waters  where 

' '  the  matter  is  of  mere  local  concern  and  its  regula- 
tion by  the  state  will  work  no  material  prejudice  to 
any  characteristic  features  of  the  general  mari- 
time law. ' ' 

In  appljdng  this  decision  the  courts  were  forced  to 
rule  on  a  case-to-case  basis  as  to  the  relationship  of 
the  injured  man's  occupation  to  the  general  maritime 
law,  and  permitted  the  application  of  state  compen- 
sation acts  to  a  varied  type  of  industrial  injuries,  oc- 
curring on  navigable  waters. 

Congress  sought  to  eliminate  the  jurisdictional  un- 
certainties arising  from  the  Jensen  decision  by  an 
amendment  enacted  October  6,  1917,  to  the  saving 
clause.  Section  3  of  §24  of  the  Judiciary  Act  of  1789, 
by  giving  claimants  injured  on  navigable  waters  their 
rights  and  remedies  under  any  applicable  state  com- 
pensation act. 

This  provision  was  held  unconstitutional  in  the  case 
of  Knickerhocker  Ice  Co.  v.  Stewart,  253  U.S.  149,  64 
L.ed.  834,  as  destroying  the  harmony  and  uniformity  of 
the  admiralty  law  as  contemplated  by  the  Federal 
constitution. 

By  a  subsequent  amendment  to  Clause  3  of  §24  of 
the  Judicial  Code  (Act  of  June  10,  1922)  state  com- 
pensation acts  were  made  applicable  by  Congress  to 


all  injuries  occurring  on  navigable  waters  except  as 
to  masters  and  mombers  of  the  crew. 

This  amendment  was  similarly  declared  unconsti- 
tutional by  the  Supreme  Court  in  the  case  of  Wash- 
ington  v.  Dawson  &  Co.,  264  U.S.  218,  68  L.ed.  646,  for 
the  same  reason.  In  this  case  the  Supreme  Court  sug- 
gested that  Congress  could  lawfully  pass  a  compen- 
sation act  applicable  to  injuries  occurring  on  navi- 
gable waters  which  was  of  general  application,  but 
ruled  Congress  was  precluded  from  delegating  this 
power  to  the  several  states  as  it  had  attempted  to  do 
in  the  Knickerbocker  and  Dawson  cases,  supra. 

Congress  accepted  this  judicial  hint  and  passed  the 
Longshoremen's  and  Harbor  Workers'  Act  (46  U.S. 
C.A.  §901  to  §951,  inc.)  which  was  approved  March  4, 
1927. 

The  Congressional  avowal  of  purpose  of  the  enact- 
ment is  found  in  the  report  of  the  Senate  Committee 
of  the  Judiciary,  accompanying  the  bill  (S.R.  973, 
69th  Cong.  1st  Session)  : 

"If  longshoremen  could  avail  themselves  of  the 
benefit  of  State  Compensation  laws,  there  would  be 
no  occasion  for  this  legislation ;  but,  unfortunately 
they  are  excluded  from  these  laws  by  reason  of  the 
character  of  their  employment;  and  they  are  not 
only  excluded  but  the  Supreme  Court  has  more 
than  once  held  that  Federal  legislation  can  not, 
constitutionally,  be  enacted  that  will  apply  State 
laws  to  this  occupation. (*  *  *  Citing  cases.)  It 
thus  appears  there  is  no  way  of  giving  these  hard- 
working men,  engaged  in  a  somewhat  hazardous 
employment,  the  justice  involved  in  the  modern 


principle  of  compensation  without  enacting  a  uni- 
form compensation  statute." 

Limitations  on  Jurisdiction  of  Longshoremen's 
and  Harbor  Workers'  Act 

The  jurisdictional  scope  or  coverage  of  the  Long- 
shoremen's and  Harbor  Workers'  Act  is  promulgated 
by  46  U.S.C.  §903(a)  reading  as  follows: 

"Compensation  shall  be  payable  under  this  Act 
in  respect  of  disability  or  death  of  an  employee, 
but  only  if  the  disability  or  death  results  from  an 
injury  occurring  upon  navigable  waters  of  the 
United  States  (including  any  dry-dock)  and  if 
recovery  for  the  disahiUty  or  death  may  not  valid- 
ly he  provided  dy  State  law''  (Italics  ours). 

This  Act  was  an  exercise  of  Article  III,  §2,  of  the 
Federal  Constitution  extending  the  judicial  powers  of 
the  United  States  to: 

"All  cases  of  admiralty  and  maritime  jurisdic- 
tion." 

In  the  case  of  Crow  ell  v.  Benson,  285  U.S.  22,  76 
L.ed.  598,  which  upheld  the  constitutionality  of  this 
Act,  the  court  said : 

"As  the  Act  relates  solely  to  injuries  occurring 
upon  the  navigable  waters  of  the  United  States,  it 
deals  with  the  maritime  law,  applicable  to  matters 
which  fall  within  the  admiralty  and  maritime  ju- 
risdiction (Const.  Art.  3,  Sec.  2) ;  Nogiieira  v.  New 
York,  N.  H.  and  H.  B.  Co.,  281  U.S.  128)  and  of 
the  general  authority  of  congress  to  alter  or  revise 
the  maritime  law  which  shall  prevail  throughout 
the  country  is  beyond  dispute.  In  limiting  the  ap- 
plication of  the  Act  to  cases  where  recovery  'may 
not  validly  be  provided  by  State  law, '  the  Congress 
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evidently  had  in  view  the  decisions  of  this  Court 
with  respect  to  the  scope  of  its  national  legisla- 
ture.'' 

Traditionally  the  jurisdictional  test  of  an  admiralty 
tort  is  its  occurrence  upon  the  navigable  waters  of  the 
United  States.  The  Plymouth  (1866)  70  U.S.  (3  Wall.) 
20;  The  Admiral  Peoples,  295  U.S.  649,  19  L.ed.  1633. 

Congress  sought  to  substitute  for  this  tort  liability 
occurring  on  navigable  waters,  a  compensation  law 
of  general  application  to  longshoremen  and  stevedores. 
It  was  not  attempting  to  encroach  upon  or  disturb  the 
well  settled  jurisdiction  of  state  workmen  compensa- 
tion acts  to  injuries  occurring  on  land  nor  on  navi- 
gable waters  if  "of  local  concern."  It  was  not  at- 
tempting to  exclusively  occupy  the  field  of  industrial 
injuries  occurring  to  amphibious  workers,  since  the 
Act  was  only  effective  provided  the  injury  could  not 
he  validly  covered  hy  state  workmen's  compensation 
acts  and  the  Supreme  Court,  in  numerous  cases  in  de- 
veloping the  "local  concern"  doctrine  had  sanctioned 
application  of  state  acts  to  injuries  occurring  on  navi- 
gable waters. 

That  Congress  in  passing  the  Act  w^as  merely  at- 
tempting to  bridge  the  gap  between  the  "local  con- 
cern" doctrine  cases  and  injuries  on  navigable  waters 
to  longshore  or  harbor  workers  and  not  attempting  to 
narrow  or  restrict  the  broad  scope  or  jurisdictional 
reach  of  state  compensation  acts  is  evident  from  the 
observation  of  the  United  States  Supreme  Court  in  the 
case  of  Swanson  v.  Marra  Brothers,  328  U.S.  1,  90  L.ed. 
1045,  where  the  court  said: 
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''The  Senate  Judiciary  Committee,  in  recom- 
mending the  legislation  which  became  the  Long- 
shoremen's and  Harbor  Workers'  Compensation 
Act,  expresssed  doubt  as  to  the  constitutional  pow- 
er of  Congress  to  give  recovery  to  such  employees 
injured  on  shore,  saying  'These  men  are  mainly 
employed  in  loading,  unloading,  refitting,  and  re- 
pairing ships;  but  it  should  be  remarked  that  in- 
juries occurring  in  loading  or  unloading  are  not 
covered  unless  they  occur  on  the  shij)  or  between 
the  wharf  and  the  ship,  so  as  to  bring  them  within 
the  maritime  jurisdiction  of  the  United  States.' 
Sen.  Rep.  No.  973,  69th  Cong.  1st  Sess.  p.  16.  CF. 
Cleveland  Terminal  &  V.  R.  Co.  v.  Cleveland  S.  S. 
Co.,  208  U.S.  316,  52  L.ed.  508,  28  S.Ct.  414, 13  Ann. 
Cas.  1215,  and  The  Admiral  Peoples,  295  U.S.  649, 
79  L.ed.  1633,  55  S.Ct.  885,  both  supra." 

Congress  Did  Not  Pre-empt  Compensation  Field  by  Act 

The  narrow  reach  of  the  Congressional  purpose  in 
passing  this  legislation  as  evidenced  by  §903  supra  was 
further  noted  by  the  Fourth  Circuit  in  the  case  of  U.  S. 
Casualty  v.  Taylor,  64  F.(2d)  521  where  the  court  said : 
"Section  903(a)  of  the  act  provides:  'Compen- 
sation shall  be  payable  under  this  chapter  in  re- 
spect of  disability  or  death  of  an  employee,  but 
only  if  the  disability  or  death  results  from  an  in- 
jury, occurring  upon  the  navigable  waters  of  the 
United  States  (including  any  dry  dock)   and  if 
recovery  for  the  disability  or  death  through  work- 
men's compensation  proceedings  may  not  validly 
be  provided  by  State  Law.'  We  are  particularly 
concerned  here  with  so  much  of  this  limitation  as 
restricts  recovery  to  those  instances  where  recovery 
through  workmen's  compensation  proceedings  may 
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not  validly  be  provided  by  state  law.'  The  signifi- 
cance of  this  phrase  was  brought  out  in  Crowell  v. 
Benson,  285  U.S.  39,  52  S.Ct.  285,  287,  76  L.ed.  598, 
where  it  was  said:  'In  limiting  the  application  of 
the  act  to  cases  where  recovery  through  workmen's 
compensation  proceedings  may  not  validly  be  pro- 
vided by  State  law,  the  Congress  evidently  had  in 
view  the  decisions  of  this  Court  with  respect  to 
the  scope  of  the  exclusive  authority  of  the  national 
Legislature.  The  propriety  of  providing  by  federal 
statute  for  compensation  of  employees  in  such 
cases  had  been  expressly  recognized  by  this  Court, 
and  within  its  sphere  the  statute  was  designed  to 
accomplish  the  same  general  purpose  as  the  Work- 
men's Compensation  Laws  of  the  States.'  The  cases 
referred  to  as  bearing  out  this  interpretation  of 
the  language  were  Southern  Pacific  Co.  v.  Jensen, 
Knickerbocker  Ice  Co.  v.  Steward  and  Washington 
V.  Dawson,  supra,  in  which  the  authorized  scope  of 
the  state  compensation  statutes  were  discussed,  and 
it  was  shown  that,  in  so  far  as  they  attempted  to 
deal  with  cases  within  the  maritime  and  admiralty 
jurisdiction,  they  were  unconstitutional. 

"We  conclude  from  these  pronouncements  of  the 
Supreme  Court  that  the  federal  act  is  applicable 
only  to  workmen  engaged  in  maritime  employ- 
ment, and  that  compensation  under  the  act  may 
lawfully  be  paid  only  in  those  cases  in  which  a 
state  has  no  authority  to  act.  The  phrase  'may  not 
validly  be  provided  by  State  law'  obviously  refers 
to  the  authority  of  a  state  to  act  and  not  to  the  in- 
quiry as  to  whether  a  state  has  exercised  its  power. 
Congress  intended  to  occupy  only  a  portion  of  the 
field  (the  crews  of  ships  being  excepted)  from 
which  the  states  are  excluded,  and  to  abstain  alto- 
gether from  duplicating  the  work  of  the  states  in 
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the  field  which  they  are  permitted  to  enter.  Con- 
current remedies  in  both  state  or  federal  proceed- 
ings are  not  available.  It  was  the  original  policy 
of  Congress  to  leave  to  the  states,  as  far  as  possible, 
to  provide  compensation  to  workers  for  industrial 
accidents,  and  this  policy  has  been  continued  in  the 
present  statute.  It  is  noteworthy  that  by  this  course 
of  action  the  requirements  of  uniformity  in  mat- 
ters of  admiralty  and  maritime  jurisdiction  is  ob- 
served. Southern  Pacific  Company  v.  Jensen,  244 
U.S.  205,  215,  216,  37  S.Ct.  524,  61  L.ed.  1086, 
L.R.A.  1918C,  451,  Ann.  Cas.  1917E,  900." 

Markovich's  Injury  Did  Not  Occur  on  Navigable  Waters 

There  is  no  conflict  in  the  evidence  that  Marokvich 
was  not  injured  on  navigable  waters.  The  testimony 
before  the  Deputy  Commissioner  conclusively  estab- 
lished that  Markovich  fell  to  the  shore  or  beach  from 
the  tug  El  Sol^  which  had  been  pulled  on  shore  from 
the  navigable  waters  of  Tacoma  Harbor  and  rested 
on  the  beach  or  shore,  on  the  cradle  of  a  marine  rail- 
way (Tr.  35,  41).  Markovich  states  he  was  amidships 
on  the  tug  when  he  fell  (Tr.  43).  Markovich  stepped 
on  a  loose  board  on  the  deck  of  the  tug  (Tr.  37).  The 
tug  El  Sol  was  about  136  feet  long  and  the  cradle 
of  the  marine  railway  was  about  150  feet  long  (Tr. 
58).  He  fell  to  the  beach  below  and  in  falling  struck 
the  staging  (Tr.  37).  Both  the  inception  and  culmina- 
tion of  his  injury  occurred  on  shore,  to  which  the 
State  Act  applied. 

Factually  Markovich's  act  of  falling  from  the  tug 
to  the  beach  was  comparable  to  the  injury  to  the  shore- 
side  stevedore  in  the  case  of  Smith  v.  Taylor  &  Son, 
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276  U.S.  179,  72  L.ed.  520.  The  stevedore  there  was 
standing  on  a  staging  affixed  to  a  dock  and  was  knocked 
off  the  stage  by  the  sling  and  drowned  in  the  waters 
below.  The  employer  attacked  the  assumption  of  ju- 
risdiction by  the  Louisiana  Compensation  Act  of  the 
injury.  In  holding  the  injury  occurred  on  land,  the 
United  States  Supreme  Court  said: 

' '  The  blow  by  the  sling  was  what  gave  rise  to  the 
cause  of  action.  It  was  given  and  took  effect  while 
the  deceased  was  upon  the  land.  It  was  the  sole, 
immediate  and  proximate  cause  of  his  death.  The 
substance  and  consummation  of  the  occurrence 
which  gave  rise  to  the  causes  of  action  took  place 
on  land. ' ' 

Conversely,  where  an  off-shore  stevedore  was 
knocked  by  a  swinging  hoist  to  the  wharf  where  he 
sustained  injuries,  the  Supreme  Court  in  the  case  of 
Minnie  v.  Port  Huron  Terminal  Co,,  295  U.S.  647, 
79  L.ed.  1631,  held  the  Michigan  Compensation  Act 
inapplicable  to  the  injury  since  it  was  consummated  on 
navigable  waters.  See  also  The  Admiral  Peoples, 
supra. 

Torts  on  Marine  Railways  Are  Not  Subject  to 
Admiralty  Jurisdiction 

Because  they  have  been  withdrawn  from  navigable 
waters  and  rest  on  land  and  are  not  vessels,  marine 
railways  have  been  traditionally  held  not  subject  to 
admiralty  jurisdiction  for  torts. 

In  The  Professor  Morse,  23  Fed.  Eep.  803,  a  libel 
for  alleged  maritime  tort  for  damage  done  a  marine 
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railway  by  a  vessel  was  disallowed  on  jurisdictional 
grounds.  While  a  vessel  was  being  hauled  out  of  the 
water  on  a  marine  railroad,  and  the  vessel's  stern 
drawing  three  feet  of  water,  the  vessel  suddenly  keeled 
over.  The  court,  after  a  minute  description  of  the 
mechanism  of  a  marine  railway  (similar  to  that  of  ap- 
pellants), said: 

"From  this  description  of  the  structure,  it  can 
hardly  be  doubted  that  it  was  not  in  any  proper 
sense,  a  craft  or  vessel  intended  to  float  on  the 
water.  The  upper  end  was  securely  fastened  to  the 
land  —  as  much  so  as  a  wharf  built  out  into  the 
stream  —  and  its  character  is  not  changed  because 
the  ways  ran  down  below  the  ebb  and  flow  of  the 
tide,  to  facilitate  the  transfer  of  vessels  from  the 
water  to  the  shore.  The  Maud  Webster,  8  Ben.  547, 
was  a  stronger  case  for  the  libellants ;  but  in  that 
case  Judge  Blatchf ord,  after  argument  and  rear- 
gmnent,  dismissed  the  libel  for  want  of  jurisdic- 
tion." 

Marine  Railways  Are  Not  Drydocks  Under  Section  903 

We  assume  that  appellees  will  advance  the  generally 
discredited  argument  that  a  marine  railway  is  a  "dry 
dock"  as  that  term  is  used  in  §903,  supra,  and  con- 
tend that  the  synonomy  of  these  terms  would  justify 
application  of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act  to  an  injury  received  on  a 
marine  railway.  This  argument  completely  overlooks 
the  jurisdictional  provision  of  §903  supra,  that  the 
injury  must  occurr  "on  navigable  waters  of  the  United 
States"  to  be  compensable  under  the  Act. 
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Weight  of  Authority  Establishes  Rule  Marine  Railways 
Not  Subject  to  Longshoremen's  and  Harbor  Workers' 
Act 

On  the  first  occasion  in  which  the  question  at  bar 
was  presented,  United  States  District  Judge  Groaner 
in  the  Eastern  District  of  Virginia  held  in  the  case 
of  Colonna's  Shipyard  v.  Lowe  (Va.)  22  F.(2d)  843 
(1927)  that  the  provision  of  the  Virginia  State  Com- 
pensation Act  and  not  the  Federal  Law  was  applicable 
to  an  injury  occurring  to  a  workman  on  a  marine  rail- 
way which  the  Deputy  Commissioner  had  classified  as 
under  Federal  Law.   The  court  said: 

"Applying  these  tests  to  the  cases  under  con- 
sideration, it  would  seem  to  follow  that  since  the 
employment  related  to  work  to  be  done  on  a  com- 
pleted structure,  the  contract  was  maritime  in  its 
nature;  but,  since  the  vessel  and  the  railway  on 
which  she  was  dravni  were  both  on  high  land,  and 
the  injury  was  sustained  under  those  conditions, 
the  tort  was  non-maritime  for  it  has  always  been 
the  rule  that  in  cases  of  tort,  different  from  cases  of 
contract,  the  test  of  jurisdiction  in  the  admiralty 
depends  upon  the  place  where  the  injury  occurs  and 
since,  as  has  been  remarked,  the  injury  here  was  on 
dry  land,  it  follows  that  the  Virginia  State  Com- 
pensation Act  is  valid,  and  the  federal  law  inap- 
plicable. ' ' 
In  the  case  of  Norton  v.  Vesta  Coal  Company  (3 
C.A.A.)  63  F.(2d)  165,  the  Third  Circuit  Court  fol- 
lowed the  Colonna  case  in  an  opinion  written  by  Judge 
Buffington.   The  court  said: 

*'The  controlling  federal  statute  involved  pro- 
vides the  term  'employer'  means  an  employer  any 
of  whose  employees  are  employed  in  maritime  em- 
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ployment,  in  whole  or  in  part,  upon  the  navigable 
waters  of  the  United  States  (including  any  dry- 
dock),  and  the  contention  is  that  Congress  meant 
to  include  in  the  term  '  dry  dock '  a  marine  railway. 
We  cannot  make  such  assumption  or  speculation. 

"We  know  clearly  what  in  common  speech  a 
dry  dock  is.  We  also  know  what,  in  conmaon  speech, 
a  marine  railway  is.  In  this  regard  see  The  Profes- 
sor Morse  (D.C.)  23  F.  803.  While  they  are  used 
for  a  like  purpose,  it  by  no  means  follows  they  are 
interchangeable  terms.  A  contract  to  build,  or  rent, 
a  dry  dock  would  not  be  fulfilled  in  building  a 
marine  railway,  and  conversely,  a  contract  to  rent, 
or  build,  a  marine  railway  would  not  be  fulfilled 
by  a  dry  dock.  With  these  terms  describing  two 
different  structures,  it  seems  clear  that,  when  Con- 
gress used  the  word  '  dry  dock, '  it  meant  a  dry  dock 
in  the  common  acceptation  of  the  term,  and  did  not 
intend  to  include  any  other  thing.  We  rest  on  firm 
ground  when  we  take  Congress  at  its  word.  We 
enter  into  a  field  of  speculation  when  we  impute  to 
Congress  an  intent  to  include  something  it  did  not 
say  it  included.  The  mention  of  one  of  a  class  is 
the  exclusion  of  others.  So  regarding,  the  judg- 
ment below  is  affirmed. ' ' 

The  Government  took  an  appeal  from  this  decision 
to  the  Supreme  Court  of  the  United  States.  On  Janu- 
ary 15,  1934,  the  United  States  Supreme  Court  in  a 
per  curiam  decision,  reported  in  290  U.S.  613,  78  L.ed. 
536,  made  the  following  order: 

"per  curiam  as  it  appears  that  the  government  has 
now  adopted  the  conclusion  that  the  decision  below 
is  correct  and  no  substantial  controversy  is  pre- 
sented at  the  bar  of  this  court  the  writ  of  certiorari 
herein  is  dismissed." 
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In  view  of  this  legal  acquiescence  in  the  correctness 
of  the  rule  of  the  Norton  case  by  the  Government,  we 
are  utterly  at  a  loss  to  understand  the  ruling  of  the 
Deputy  Commissioner  in  the  present  instance. 

It  is  true  that  the  Fifth  Circuit  in  the  cases  of  Con- 
tinental Castuilty  Company  v.  Lawson,  64  F.(2d)  802 
and  Maryland  Casualty  Company  v.  Lawson,  101 
F.(2d)  732,  dissent  from  the  rule  of  law  officially  pro- 
mulgated by  the  United  States  Supreme  Court  in  the 
Norton  case,  supra.  These  cases  proceed  on  the  er- 
roneous assumption  that  a  marine  railway  is  embraced 
in  the  phrase  "drydock"  as  used  in  §3 (a)  of  the  Act. 
This  is  likewise  the  contention  of  the  Deputy  Commis- 
sioner in  the  instant  case. 

A  short  answer  to  this  obviously  incorrect  interpre- 
tation of  the  term  "drydock"  is  found  in  the  Norton 
case,  supra. 

The  court  will  take  judicial  notice  that  the  function, 
structure  and  locality  of  a  marine  railway  are  en- 
tirely dissimilar  from  those  of  a  dry  dock.  The  ob- 
vious reason  why  Congress  did  not  attempt  to  include 
marine  railways  within  the  reach  of  the  Act  was 
that  it  did  not  have  the  constitutional  power  to  do  so 
because  of  the  location  of  marine  railways  on  land. 

The  obvious  differences  between  a  marine  railway 
and  a  drydock  can  be  easily  discerned  by  a  study  of  the 
dictionary  definitions  of  these  two  utterly  dissimilar 
types  of  structures. 

In  the  International  Maritime  Dictionary  (1948) 
they  are  defined  as  follows: 


I 
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**  Marine  Railway.  An  inclined  plane  situated 
on  the  embankment  of  a  river  or  in  a  harbor  and 
equipped  with  tracks,  cradle  and  winding  ma- 
chinery and  on  which  vessels  are  hauled  up  for 
bottom  cleaning  and  repairs.  Also  called  slipway, 
or  patent  slip.  Marine  railways  are  built  parallel 
or  perpendicular  to  the  embankment,  the  ships 
being  hauled  up  sideways  or  end  on  as  the  case  may 
be.  The  declivity  varies  from  1/15  to  1/25.  Ma- 
rine railways  are  generally  used  for  small  and 
medium  size  vessels  the  maximum  being  around 
5,000  tons  displacement." 

"Dry  Dock."  An  enclosed  basin  into  which 
a  ship  is  taken  for  underwater  cleaning  and  re- 
pairing. It  is  fitted  with  watertight  entrance  gates 
which  when  closed  permit  the  dock  to  be  pumped 
dry.  In  modern  dry  docks  the  gates  opening  in 
the  middle  and  hinged  at  sides  have  been  replaced 
by  a  caisson  or  pontoon  that  fits  closely  into  the 
entrance.  The  caisson  is  flooded  and  sunk  in  place, 
and  can  be  pumped  out,  floated  and  warped  away 
from  the  dock  entrance  to  permit  passage  of  ves- 
sels. Also  called  graving  dock,  graving  dry  dock." 

Similarly  in  a  Glossary  of  Sea  Terms  (1927),  their 
essential  dissimilarities  are  again  emphasized. 

"Marine  Railway.  Railway  is  an  inclined 
structure  at  the  water's  edge  which  extends  below 
the  water.  It  carries  a  cradle  which  moves  on 
rollers  or  wheels.  The  cradle  run  below  the  water 
receives  the  vessel,  usually  at  high  water,  which 
is  then  hauled  out  by  steam  or  electric  power. ' ' 

"Dry  Dock,  a  water-tight  basin  which  after 
pumping  out  excludes  the  water  and  allows  exam- 
ination and  work  upon  the  bottom  of  a  vessel. 
Vessels  are  floated  in  and  out  through  the  remov- 
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al  of  a  bulkhead  called  a  caisson,  itself  capable  of 
floating  or  flooding.  A  floating  dock  receives  a 
vessel  when  it  is  submerged  to  a  proper  depth, 
after  which  the  water-tight  compartments  of  the 
dock  are  pumped  out  and  the  buoyancy  of  the  dock 
raises  the  vessel.  A  graving  dock,  usually  walled 
with  stone,  was  one  in  w^hich  vessels'  bottoms  were 
formerly  cleaned  by  a  burning  process  called 
graving  or  greaving,  but  the  term  still  applies  to 
the  walled  up  excavated  docks  seen  in  Navy 
Yards.  They  are  more  substantial  and  permanent 
than  floating  docks,  but  are  far  more  costly.  There 
are  screw  docks  comprising  a  platform  which  sub- 
merges to  receive  a  vessel,  the  whole  being  raised 
by  screws  or  jacks." 

Marine  Railways  Covered  by  Washington  State 
Compensation  Act 

Washington  being  an  important  maritime  state  with 
a  large  shipbuilding  industry,  has  been  long  confront- 
ed with  the  application  of  its  Compensation  Act  both 
to  on-shore  and  off-shore  workers.  Its  legislature  by 
Chapter  79,  Laws  of  1931  passed  Rem.  Eev.  Stat. 
§7693-a,  of  the  State  Compensation  Act  reading  as 
follows : 

''The  provisions  of  this  act  shall  apply  to  all 
employers  and  workmen,  except  a  master  or  mem- 
ber of  a  crew  of  any  vessel,  engaged  in  maritime 
occupations  for  whom  no  right  or  obligation  exists 
under  the  maritime  laws  for  personal  injuries  or 
death  of  such  workmen." 

All  shipbuilding  operations  are  declared  to  be  extra- 
hazardous under  §7674  of  the  Washington  State  Com- 
pensation Act.  By  §7676,  Rem.  Rev.  Stat.,  all  ship- 


19 

building  operations  have  been  placed  in  class  9  of  the 
Washington  Compensation  Act  for  premium  classi- 
fication purposes. 

"Class  9-1  Boatbuilding  'steel  hulls'  shipbuild- 
ing 'steel  hulls'  (includes  all  operations  within 
shipyards). 

"Class  9-2  Boatbuilding  'wooden  hulls'  ship- 
building, 'wooden  hulls'  (includes  all  operations 
within  shipyards)." 

By  §7673,  Rem.  Rev.  Stat.,  the  Workmen's  Com- 
pensation Act  is  made  the  exclusive  remedy  for  all 
industrial  injuries  occurring  in  the  State  of  Wash- 
ington. 

In  1937  (ten  years  after  the  passage  of  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act) 
the  Washington  Supreme  Court  was  confronted  with 
the  question  of  whether  a  worker  injured  on  a  marine 
railway  was  entitled  to  coverage  under  the  Washington 
Act.  It  ruled  he  was  in  the  case  of  Rohlfs  v.  Dept.  of 
Labor  &  Industries,  190  Wash.  566,  69  P.  (2d)  817,  fol- 
lowing the  current  weight  of  authority.  The  court 
said  in  part: 

"A  marine  railway,  such  as  that  upon  which  the 
'Floyd'  was  raised,  rims  from  some  distance  in 
the  water  to  any  desired  point  on  dry  land.  It  is 
not  like  a  floating  dock  or  a  dry  dock,  into  which 
a  vessel  which  needs  repair  floats  on  the  surface 
of  the  water.  Upon  a  marine  railway,  the  boat  is 
hauled  by  some  power  other  than  its  own  and  not 
connected  with  navigation,  out  of  the  water  and 
to  a  point  upon  the  land,  where  the  boat  remains 
until  its  future  is  determined  by  its  owner.  It  may 
return  to  its  native  element,  or  it  may  be  destroyed, 


20 

with  or  without  the  intention  to  terminate  its  ca- 
reer as  a  vessel.  As  above  stated,  it  is  the  law  that 
the  same  workman,  while  working  alternately  on  a 
dock  and  on  a  ship  attached  thereto,  varies  the 
nature  of  his  employment  as  he  passes  from  the 
dock  to  the  ship  and  back  again.  While  on  the 
ship  he  is  within  the  maritime  jurisdiction;  while 
on  the  dock,  he  is  under  the  jurisdiction  of  the 
state  law. 

"Respondent  was  working  on  land,  not  on  the 
water ;  the  labor  which  he  was  performing  was,  in 
the  language  of  this  court  in  the  case  of  Puget 
Sound  Bridge  &  Dredging  Co.  v.  Department  of 
Labor  &  Industries,  185  Wash.  349,  54  P.  (2d)  1003, 
supra,  quoting  from  Dewey  Fish  Co.  v.  Depart- 
ment of  Labor  &  Industries,  supra,  ^sl  matter  of 
purely  local  concern,  unconnected  with  naviga- 
tion,' and  was  essentially  non-maritime  in  its 
nature. 

' '  Careful  consideration  of  the  problem  here  pre- 
sented convinces  us  that  the  trial  court  correctly 
held  that,  while  working  on  the  'Floyd,'  respond- 
ent was  engaged  in  a  non-maritime  employment, 
and  was  within  the  protection  of  the  state  work- 
men's compensation  act. 

"This  conclusion  is  supported  by  the  following 
authorities,  in  addition  to  those  above  cited :  State 
Industrial  Commission  v.  Nordenliolt  Corp.,  259 
U.S.  263,  42  S.Ct.  473,  25  A.L.R.  1013;  Smith  & 
Son  V.  Taylor,  276  U.S.  179,  48  S.  Ct.  228;  Colon- 
na's  Shipyard  v.  Lotve,  22  F.(2d)  843;  Norton  v. 
Vesta  Coal  Co.,  63  F.(2d)  165. 

' '  The  trial  court  correctly  ruled  that  respondent, 
at  the  time  he  was  injured,  was  within  the  pro- 
tection of  the  workmen's  compensation  act  of  this 
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state,  and  the  judgment  appealed  from  is  accord- 
ingly affirmed." 

A  similar  result  had  previously  been  reached  in  the 
case  of  Giske  v.  Autrem,  by  the  Superior  Court  of 
King  County,  Wash.,  1931  American  Maritime  Case, 
p.  1200. 

As  a  result  of  these  decisions,  the  large  number  of 
small  shipbuilding  plants  operating  in  the  state  of 
Washington  have  regularly  reported  their  premiums 
on  marine  railways  to  the  State  fund,  which  has  com- 
pensated employees  injured  thereon.  No  challenge  to 
the  jurisdiction  of  the  Washington  Act  to  cover  this 
type  of  employment  has  been  made  until  the  present 
case. 

Injuries  on  Marine  Railways  Are  Matters  of 
Local  Concern 

Conceding,  arguendo,  that  Markovich's  injuries  oc- 
curred "on  navigable  waters  of  the  United  States," 
since  the  marine  railway  was  withdrawn  from  navi- 
gable waters  and  resting  on  the  shore,  his  employ- 
ment and  injuries  were  purely  matters  of  local  concern 
(see  Rohlfs  v.  Dept.  of  Labor  &  Industries,  supra)  and 
unconnected  with  navigation  and  essentially  non-mari- 
time in  character,  to  which  the  Washington  Compen- 
sation Act  applied,  under  the  following  decisions : 

Millers  Underwriters  v.  Braud,  supra; 

Sultan  Ry.  and  Tirriber  Co.  v.  Dept.  of  Labor 
&  Industries,  277  U.S.  135,  72  L.ed.  820; 

Grant  Smith  Porter  Shipbuilding  Co.  v. 
Rhode,  257  U.S.  461,  66  L.ed.  321: 
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Rosengrant  v.  Harvard,  273  U.S.  664,  71  L.ed 
829. 

The  facts  in  the  case  at  bar  are  strikingly  similar  to 
those  in  the  case  of  Alaska  Packers  Association  v.  In- 
dustrial Accident  Commission  of  the  State  of  Cali- 
fornia, 276  U.S.  467,  72  L.ed.  656.  There  a  fisherman 
was  injured  while  pushing  a  stranded  boat  into  navi- 
gable waters.  In  permitting  the  State  Compensation 
Act  to  apply,  the  Supreme  Court  said: 

"Whether  in  any  possible  view,  the  circum- 
stances disclose  a  cause  within  the  admiralty  ju- 
risdiction we  need  not  stop  to  determine.  Even 
if  an  affirmative  answer  be  assumed,  the  petitioner 
must  fail.  Peterson  was  not  employed  merely  to 
work  on  the  bark  or  the  fishing  boat.  He  also 
undertook  to  perform  services  as  directed  on  land 
in  connection  with  the  canning  operations.  When 
injured  certainly  he  was  not  engaged  in  any  work 
so  directly  connected  with  navigation  and  com- 
merce that  to  permit  the  rights  of  the  parties  to 
be  controlled  by  the  local  law  would  interfere  with 
the  essential  uniformity  of  the  general  maritime 
law.    The  work  was  really  local  in  character." 

Markovich's  Injuries  in  "Twilight  Zone"  of 
Conflicting  Jurisdictions 

The  doctrine  of  Davis  v.  Department  of  Labor  & 
Industries,  317  U.S.  249,  87  L.ed.  246  and  its  subse- 
quent amplification  by  the  United  States  Supreme 
Court  compels  reversal  of  this  case. 

There  the  State  of  Washington  had  declined  to  as- 
sume jurisdiction  of  a  death  claim  to  a  workman  who 
drowned  on  a  barge  while  assisting  in  the  loading 
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thereon  of  scrap  iron  from  a  bridge  which  was  in  the 
process  of  being  dismantled.  The  Washington  Su- 
preme Court  (12  Wn.(2d)  349,  121  P. (2d)  365)  held 
the  workman's  death  occurring  on  navigable  waters 
while  loading  a  barge  to  be  exclusively  in  admiralty 
jurisdiction  and  the  State  Act  did  not  apply.  This 
holding  was  reversed  by  the  United  States  Supreme 
Court,  in  a  decision  which  gave  birth  to  the  "twilight 
zone"  doctrine  of  conflicting  compensations  jurisdic- 
tions between  the  State  Acts  and  the  Longshoremen's 
and  Harbor  Workers'  Act.   Justice  Black  said: 

"There  is,  in  the  light  of  the  cases  referred  to, 
clearly  a  twilight  zone  in  which  employees  must 
have  their  rights  determined  case  by  case  and  in 
which  particular  facts  and  circumstances  are  vital 
elements.  That  zone  includes  persons,  such  as  de- 
cedent, who  are  as  a  matter  of  actual  administra- 
tion protected  under  the  state  compensation  act." 

The  Supreme  Court  held  that  Rem.  Rev.  Stat.  §7674 
and  §7693 (a),  supra  could  be  applied  to  decedent's 
death  without  any  constitutional  objection,  saying: 

"Under  all  circumstances  of  this  case  we  will 
rely  on  the  presumption  of  constitutionality  in 
favor  of  this  state  enactment;  for  any  contrary 
decision  results  in  our  holding  the  Washington  Act 
unconstitutional  as  applied  to  this  petitioner.  *  *  * 
G-ranting  the  full  weight  of  the  presmnption,  and 
resolving  all  doubts  in  favor  of  the  Act,  we  hold 
the  Constitution  is  no  obstacle  to  petitioner's  re- 
covery." 

In  an  effort  to  eliminate  the  uncertainties  and  com- 
plexities of  conflicting  compensation  jurisdictions,  the 
United  States  Supreme  Court  has  greatly  broadened 
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the  rule  of  the  Davis  case,  supra,  and  permitted  ap- 
plication of  state  compensation  acts  to  injuries  occur- 
ring on  navigable  waters  to  workmen  working  on  com- 
pleted vessels  in  circumstances  which  were  previously 
held  to  be  committed  to  the  exclusive  maritime  juris- 
diction and  beyond  the  reach  of  State  Acts,  where  the 
State  first  assumed  juridiction. 

In  the  case  of  Baskin  v.  Industrial  Accident  Com- 
mission, 201  P.  (2d)  549,  the  injured  workman  was 
injured  while  attempting  to  free  a  crane  which  had 
been  fouled  on  the  vessel  and  fell  down  the  hold.  He 
filed  a  claim  for  compensation  under  the  California 
Compensation  Act  which  was  denied  for  the  reason 
that  the  workman,  while  engaged  in  repairing  a  com- 
pleted ship  l}T.ng  in  navigable  waters  and  fitting  her 
for  stowage  of  cargo,  was  engaged  in  a  task  which  had 
an  intimate  connection  with  commerce  and  the  State 
Workmen's  Compensation  Act  could  not  be  applied. 
This  case  was  reversed  on  the  authority  of  the  Davis 
case,  supra,  at  338  U.S.  584,  94  L.ed.  523. 

In  a  re-trial  of  the  case  (217  Pac.(2d)  733)  the  Cali- 
fornia Court  followed  the  Davis  case  and  applied  the 
California  Compensation  Act  against  the  employer's 
contention  that  the  Longshoremen's  and  Harbor  Work- 
ers' Act  was  applicable.  This  decision  was  again  af- 
firmed by  the  Supreme  Court  of  the  United  States  in 
338  U.S.  584,  94  L.ed.  523. 

In  Moore's  case,  323  Mass.  462,  80  N.E.(2d)  478 
(1948),  the  application  of  the  Massachusetts  Work- 
men's Compensation  Act  to  a  rigger  employed  on  a 
vessel  on  a  floating  drydock  was  sustained. 
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In  discussing  the  scope  of  the  Davis  decision,  the  Su- 
preme Court  of  Massachusetts  said : 

"But  the  situation  was  definitely  altered  by  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Davis  v.  Department  of  Labor  and  In- 
dustries of  Washington,  317  U.S.  249,  63  S.Ct.  225, 
87  L.ed.  246,  written  by  Mr.  Justice  Black  in  1942. 
That  was  not  a  case  of  repairs  upon  a  previously 
completed  vessel.  It  was  a  case  where  the  employee 
fell  from  a  barge  where  he  was  examining  steel 
that  he  had  just  helped  to  cut  from  a  bridge  which 
was  in  process  of  being  dismantled. 

"The  significance  of  the  case,  however,  lies  in 
its  obvious  attempt  to  set  up  a  means  of  escape 
from  the  difficulties,  involved  in  drawing  the  line 
between  State  and  Federal  Authority  under  the 
doctrine  of  the  Jensen  case.  The  Davis  case  recog- 
nizes a  presumptive  quality  in  the  decisions  of 
Federal  authorities  under  the  Longshoremen's  and 
Harbor  Workers'  Act  and  a  presumption  of  con- 
stitutionality of  the  State  acts  as  applied  to  par- 
ticular cases.  The  decision  does  not  overrule  the 
Jensen  case.  It  does,  however,  at  least  as  appraised 
by  Mr.  Justice  Frankfurter,  who  concurred  in  it, 
and  Chief  Justice  Stone,  who  dissented  from  it, 
create  a  'twilight  zone'  or  an  area  of  doubt  within 
which  the  two  acts  overlap  and  the  injured  work- 
man may  recover  under  either  of  them.  It  would 
seem,  therefore,  that  although  apparently  some 
heed  must  still  be  paid  to  the  line  between  State 
and  Federal  authority  as  laid  down  in  the  cases 
following  the  Jensen  case,  the  most  important 

I  question  has  now  become  the  fixing  of  the  boun- 
daries of  the  new  'twilight  zone,'  and  for  this  the 
case  gives  us  no  rule  or  test  other  than  the  in- 
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definable  and  subjective  test  of  doubt.  Mr.  Justice 
Frankfurter  says  that  'Theoretic  illogic  is  inevi- 
table so  long  as  the  employee  *  *  *  permitted  to 
recover'  at  his  choice  under  either  act.  317  U.S. 
at  page  259,  63  S.Ct.  at  page  230.  Probably  there- 
fore our  proper  course  is  not  to  attempt  to  reason 
the  matter  through  and  to  reconcile  previous 
authorities,  or  to  preserve  fine  lines  of  distinction, 
but  rather  simply  to  recognize  the  futility  of  at- 
tempting to  reason  logically  about  'illogic,'  and  to 
regard  the  Davis  case  as  intended  to  be  a  revolu- 
tionary decision  deemed  necessary  to  escape  an  in- 
tolerable situation  and  as  designed  to  include  with- 
in a  wide  circle  of  doubt  all  water  front  cases  in- 
volving aspects  pertaining  both  to  the  land  and  to 
the  sea  where  a  reasonable  argument  can  be  made 
either  way,  even  though  a  careftil  examination  of 
numerous  previous  decisions  might  disclose  an 
apparent  weight  of  authority  one  way  or  the  other. 
We  can  see  no  other  manner  in  which  the  Davis 
case  can  be  given  the  effect  that  we  must  suppose 
the  court  intended  it  should  have,  and  we  must 
assume  that  the  court  intends  to  follow  that  case 
in  the  future. 

"We  are  the  more  inclined  to  include  within  the 
twilight  zone  the  case  of  a  workman  engaged  in  an 
ordinary  land  occupation  although  occasionally 
going  upon  a  dry  dock  or  vessel  to  make  repairs 
because  in  the  latest  case  of  that  particular  type 
decided  in  the  Supreme  Court  of  the  United 
States,  John  Baizley  Iron  Works  v.  Span,  281, 
UjS.  222,  50  S.Ct.  306,  74  L.ed.  819,  although  the 
case  was  held  to  be  one  exclusively  of  Federal 
cognizance,  three  of  the  justices  dissented,  and  Mr. 
Justice  Black  in  his  opinion  in  the  Davis  case  re- 
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fers  to  the  Baizley  Iron  Works  case  as  if  it  were 
one  of  those  responsible  for  the  existing  conftision. 
Moreover,  the  distinction  between  working  on 
navigable  water  in  repairing  a  previously  complet- 
ed vessel  and  doing  precisely  the  same  work  on 
navigable  water  upon  a  vessel  in  process  of  con- 
struction may  be  thought  a  narrow  one  of  doubtful 
practical  validity. 

"For  the  reasons  stated  we  are  of  the  opinion 
that  the  case  now  comes  within  the  Workmen's 
Compensation  Law  of  this  Commonwealth.  The 
Supreme  Court  of  Texas  in  Emmons  v.  Pacific  In- 
demnity Co.,  208  S.W.2d  884,  sustained  State  ju- 
risdiction in  a  very  similar  case  in  part  for  similar 
reasons.  The  Court  of  Errors  and  Appeals  of  New 
Jersey  in  DeGraw  v.  Todd  Shipyards  Co.,  134  N.J. 
L.  315,  47  A2d,  338,  upheld  the  State  jurisdiction 
in  a  similar  case,  but  without  citing  the  Davis 
case.  The  Supreme  Court  of  the  United  States 
denied  certiorari  siun  nomine  Todd  Shipyards 
Corporation  v.  DeGratv,  329  U.S.  759,  67  S.Ct.  113, 
91L.ed.  655." 

State  Compensation  Awards  to  Markovich  Not  Voluntary 

The  lower  court  declined  to  apply  the  rule  of  the 
Davis  case  to  the  case  at  bar  for  the  reason 

"that  the  payments  from  the  state  were  voluntary 
and  without  an  award  of  compensation  under  the 
Workmen's  Compensation  Act  of  said  state  *  *  * 
(Tr.  24)." 

The  lower  court  completely  misconstrued  the  ex- 
clusive features  of  the  Washington  Workmen's  Com- 
pensation Act  which  is  compulsory  and  monopolistic 
in  character  and  misread  the  certified  copy  of  Marko- 
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vich's  claim  filed  with  the  Department  of  Labor  &  In- 
dustries (Employer's  Exhibit  4). 

Rem.  Rev.  Stat.  §7679  provides  in  part: 

"Each  workman  who  shall  thereafter  be  injured 
in  the  course  of  his  employment,  or  his  family  or 
dependents  in  case  of  death  of  the  workman,  shall 
receive  out  of  the  accident  fund,  compensation,  in 
accordance  with  the  following  schedule,  and,  ex- 
cept as  in  this  Act  otherwise  provided,  such  pay- 
ment shall  be  in  lieu  of  any  and  all  rights  of  action 
whatsoever  against  any  person  whomsoever  *  *  *'* 

This  paragraph  is  followed  by  a  lengthy  compensa- 
tion schedule  of  awards  for  varying  classifications  of 
injuries.  It  prescribed  a  monthly  compensation  rate 
of  $75.00  so  long  as  Markovich  should  be  totally  tem- 
porarily disabled. 

Rem.  Rev.  Stat.  §7686  provides  in  part: 

'*  (a)  Where  a  workman  is  entitled  to  compensa- 
tion under  this  act,  he  shall  file  with  the  Depart- 
ment, his  application  for  such,  together  with  the 
certificate  of  the  physician  who  attended  him  *  *  *" 

In  accordance  with  these  statutory  provisions, 
Markovich  filed  his  claim  and  application  for  compen- 
sation with  the  Washington  Department  of  Labor  & 
Industries  shortly  after  his  accident,  supported  by 
the  certificate  of  his  doctor  that  he  would  be  disabled 
for  one  year  by  this  accident.  His  employer.  Western 
Boat  Building  Company,  stated  in  its  report  it  had 
paid  premiums  on  Markovich  to  the  State  Fund  in 
Class  9-2  and  did  not  oppose  the  allowance  of  the  claim 
by  the  Department.  The  Department  after  first  in- 
dicating acceptance  of  the  claim  (Tr.  63)  reinvesti- 
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gated  the  same  and  on  December  14,  1950,  formally 
allowed  the  claun  and  made  its  initial  award  to  Mar- 
kovich  in  the  amount  of  $75.00.  Formal  Findings  of 
Fact  determining  Markovich  was  under  the  State  Act 
were  entered  (Employer's  Exhibit  4).  Thereafter  on 
December  20,  1950,  and  January  24,  1951,  two  awards 
of  compensation  were  made  to  Markovich  in  like 
amount. 

The  Washington  Act  contemplates  that  where  the 
Department  initially  allows  a  claim,  the  compensation 
payments  thereafter  are  made  automatically.  Only 
if  the  Department  refused  compensation,  or  denied  a 
workman  claimed  relief  under  the  Act,  would  an  ad- 
ministrative hearing  be  held  as  provided  by  Rem.  Rev. 
Stat.  §7697. 

In  the  case  of  Kidder  v.  Marysville  &  Arlington  R. 
Co.,  160  Wash.  471  (Rehearing)  p.  472,  295  Pac.  162, 
170,  a  widow  filed  her  claim  for  compensation  and  re- 
ceived the  statutory  benefits.  She  then  sought  to  sue 
her  deceased  husband's  employer  under  the  Federal 
Employers'  Liability  Act.  In  considering  the  status 
of  the  departmental  findings  of  fact  the  widow  was 
under  the  State  Act  the  court  said: 

' '  The  appropriate  division  of  the  department  of 
labor  and  industries  had  the  power  to  make  a 
finding  of  fact,  first,  as  to  the  classification  of  the 
logging  railroad;  and  second,  as  to  the  rights  of 
respondent  under  her  claim  for  compensation. 
Such  findings  in  proper  cases  become  binding  upon 
all  parties  concerned.  34  C.J.  878,  §1287;  L.R.A. 
1916A266." 

By  filing  for  and  accepting  compensation,  the  widow 
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was  held  estopped  to  sue.  The  decision  by  the  Depart- 
ment that  Markovich  was  entitled  to  compensation 
under  the  State  Act  was  binding  on  Markovich,  his 
employer  and  the  State. 

"Since  the  department  is  the  original  and  sole 
tribunal  with  power  to  so  determine  the  facts ;  and 
its  findings  are  reviewable  only  on  appeal,  it  must 
follow  that  a  judgment  by  it,  resting  upon  a  finding 
of  fact  *  *  *  is  final  and  conclusive  upon  the  depart- 
ment and  upon  the  claimant,  unless  set  aside  on 
an  appeal  authorized  by  statute  *  *  *  Abraham  v. 
Department  of  Labor  &  Industries,  128  Wash. 
160." 

We  submit  that  by  filing  his  claim  for  compensation 
under  the  Washington  Act  and  invoking  State  relief 
and  the  entry  by  the  Department  of  Labor  &  Indus- 
tries of  findings  of  fact  and  order  awarding  Marko- 
vich compensation,  he  is  estojoped  from  seeking  com- 
pensation elsewhere.  Kidder  v.  Marys ville  &  Arling- 
ton R.,  supra. 

Washington  Act  Provides  Markovich's 
Exclusive  Remedy 

By  §7673  of  Rem.  Rev.  Stat,  the  Washington  Act 
provided  Markovich's  exclusive  remedy  for  compen- 
sation. It  reads  as  follows : 

' '  The  common  law  system  governing  the  remedy 
of  workmen  against  emi)loyers  for  injuries  re- 
ceived in  hazardous  work  is  inconsistent  with  mod- 
ern industrial  conditions.  In  practice  it  proves  to 
be  economically  unwise  and  unfair.  Its  adminis- 
tration has  produced  the  result  that  little  of  the 
cost  of  the  employer  has  reached  the  workman 
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and  that  little  only  at  large  expense  to  the  public. 
The  remedy  of  the  workman  has  been  uncertain, 
slow  and  inadequate.  Injuries  in  such  works,  for- 
merly occasional,  have  become  frequent  and  in- 
evitable. The  welfare  of  the  state  depends  upon 
its  industries,  and  even  more  upon  the  welfare  of 
its  wage-worker.  The  State  of  Washington,  there- 
fore, exercising  herein  its  police  and  sovereign 
power,  declares  that  all  phases  of  the  premises  are 
withdrawn  from  private  controversy,  and  sure  and 
certain  relief  for  workmen,  injured  in  extra-haz- 
ardous work,  and  their  families  and  dependents  is 
hereby  provided  regardless  of  questions  of  fault 
and  to  the  exclusion  of  every  other  remedy,  pro- 
ceeding or  compensation,  except  as  otherwise  j)ro- 
vided  in  this  act;  and  to  that  end  all  civil  actions 
and  civil  causes  of  action  for  such  personal  in- 
juries and  all  jurisdictions  of  the  courts  of  the 
state  over  such  causes  are  hereby  abolished,  ex- 
cept as  in  this  act  provided."  (Italics  ours.) 

In  Magnolia  Petroleum  v.  Hunt,  320  U.S.  430,  88 
L.ed.  149,  the  Texas  Compensation  Act  was  likewise 
made  the  exclusive  remedy.  After  obtaining  compen- 
sation from  Texas,  the  claimant  filed  under  the  Louisi- 
ana Act.  His  claim  was  denied  by  the  Supreme  Court 
upon  the  grounds  that  the  full  faith  and  credit  clause 
of  the  Constitution  applied  to  the  compensation  order 
of  Texas  and  prohibited  such  double  filing  since  by 
statute  the  Texas  award  was  exclusive. 
The  court  said: 

"And  we  can  perceive  no  tenable  ground  for  say- 
ing that  a  compensation  award  need  not  be  given 
the  same  effect  as  res  judicata  in  another  state  as 
it  has  in  the  state  where  rendered.    Such  was  the 
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decision  of  this  court  in  Chicago,  R.I.  &  P.R.  Co. 
V.  Schendeh  270  U.S.  611,  70  L.ed.  757,  46  S.Ct. 
420,  53  A.L.E.  1265,  26  N.C.C.A.  971,  supra,  in 
which  recovery  of  an  award  for  compensation 
under  the  Iowa  Workmen's  Compensation  Act 
was  held  to  bar  recovery  in  a  suit  against  the  em- 
ployer in  Minnesota  to  recover  for  the  same  in- 
jury under  the  Federal  Employers'  Liability  Act. 
Both  states  had,  as  in  this  case,  allowed  recovery 
as  they  were  free  to  do  but  for  the  full  faith  and 
credit  clause.  This  court  held  that  the  employee, 
having  had  his  remedy  by  the  judgment  in  Iowa, 
was  precluded  by  the  full  faith  and  credit  clause 
from  pursuing  a  remedy  for  his  injury  in  another 
state.  The  remedies  afforded  to  respondent  by  the 
Texas  and  Louisiana  Workmen's  Compensation 
Laws  are  likewise  rendered  mutually  exclusive  by 
the  Texas  judgment  and  the  full  faith  and  credit 
clause.  The  Texas  award,  being  a  bar  to  any  furth- 
er recovery  of  compensation  for  respondent's  in- 
jury, is,  by  virtue  of  the  full  faith  and  credit 
clause,  exclusive  of  his  remedy  under  the  Louisi- 
ana Act. 

"It  lends  no  support  to  the  decision  of  the  Lou- 
isiana court  in  this  case  to  say  that  Louisiana  has 
chosen  to  be  more  generous  with  an  emjDloyee  than 
Texas  has.  Indeed,  no  constitutional  question 
would  be  presented  if  Louisiana  chose  to  be  gen- 
erous to  the  employee  out  of  the  general  funds  in 
its  Treasury.  But  here  it  is  petitioner  who  is  re- 
quired to  provide  further  payments  to  respondent, 
contrary  to  the  terms  of  the  Texas  award,  which, 
if  the  full  faith  and  credit  clause  is  to  be  given  any 
effect,  was  a  conclusive  determination  between  the 
parties  that  petitioner  should  be  liable  for  no  more 
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than  the  amount  of  the  Texas  award.  For  this 
reason  it  is  not  enough  to  say  that  a  practical  rec- 
onciliation of  the  interests  of  Texas  and  Louisi- 
ana has  been  effected  by  the  Louisiana  court.  There 
has  been  no  reconciliation  of  the  liability  estab- 
lished by  the  Louisiana  judgment  with  the  rights 
conferred  on  petitioner  by  the  Texas  award  and 
the  full  faith  and  credit  clause. ' ' 

Lower  Court  Erred  in  Failing  to  Accord  De  Novo  Hear- 
ing on  Jurisdictional  Question  of  Place  of  Injury 

The  lower  court  denied  a  de  novo  review  of  the 
question  of  whether  Markovich  was  injured  on  navi- 
gable waters.    This  was  plainly  erroneous. 

This  is  a  jurisdictional  issue  under  the  case  of 
Crowell  V.  Benson,  285  U.S.  22  76  L.ed.  598,  which  the 
district  court  must  decide  anew. 

Chief  Justice  Hughes  said : 

"Assuming  that  the  Federal  court  may  deter- 
mine for  itself  the  existence  of  these  fundamental 
or  jurisdictional  facts,  we  come  to  the  question, — 
Upon  what  record  is  the  determination  to  be  made  ? 
There  is  no  provision  of  the  statute  which  seeks 
to  confine  the  court  in  such  a  case  to  the  record 
before  the  deputy  commissioner  or  to  the  evidence 
which  he  has  taken.  The  remedy  which  the  statute 
makes  available  is  not  by  an  appeal  or  by  a  writ 
of  certiorari  for  a  review  of  his  determination 
upon  the  record  before  him.  The  remedy  is 
'through  injunction  proceedings,  mandatory  or 
otherwise.'  Sec.  21  (b).  The  question  in  the  instant 
case  is  not  whether  the  deputy  commissioner  has 
acted  improperly  or  arbitrarily  as  shown  by  the 
record  of  his  proceedings  in  the  course  of  ad- 
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ministration  in  cases  contemplated  by  the  stat- 
ute, but  whether  he  has  acted  in  a  case  to  which 
the  statute  is  inapplicable.  By  providing  for  in- 
junction proceedings,  the  Congress  evidently  con- 
templated a  suit  as  in  equity,  and  in  such  a  suit 
the  complainant  would  have  full  opportunity  to 
plead  and  prove  either  that  the  injury  did  not 
occur  upon  the  navigable  waters  of  the  United 
States  or  that  the  relation  of  master  and  servant 
did  not  exist,  and  hence  that  the  case  lay  outside 
the  purview  of  the  statute.  As  the  question  is  one 
of  the  constitutional  authority  of  the  deputy  com- 
missioner as  an  administrative  agency,  the  court  is 
under  no  obligation  to  give  weight  to  his  proceed- 
ings pending  the  determination  of  that  question. 
If  the  court  finds  that  the  facts  existed  which  gave 
the  deputy  commissioner  jurisdiction  to  pass  upon 
the  claim  for  compensation,  the  injunction  will  be 
denied  insofar  as  these  fundamental  questions  are 
concerned;  if,  on  the  contrary,  the  court  is  satis- 
fied that  the  deputy  commissioner  had  no  juris- 
diction of  the  proceedings  before  him,  that  deter- 
mination will  deprive  them  of  their  effectiveness 
for  any  purpose.  We  think  that  the  essential  in- 
dependence of  the  exercise  of  the  judicial  power 
of  the  United  States  in  the  enforcement  of  con- 
stitutional rights  requires  that  the  Federal  court 
should  determine  such  an  issue  upon  its  own  record 
and  the  facts  elicited  before  it." 
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CONCLUSIONS 

Since  neither  the  findings  and  order  of  the  Deputy 
Commissioner  nor  the  order  of  the  district  court  are 
in  accordance  with  law  or  supported  by  evidence, 
both  should  be  reversed  in  accordance  with  the  rule 
promulgated  in  Cardillo  v.  Liberty  Mutual  Insurance 
Co.,  330  U.S.  469,  91  L.ed.  1028,  and  the  State  of  Wash- 
ington permitted  to  compensate  Markovich  in  accord- 
ance with  its  Compensation  Act. 

Particularly  is  such  judicial  action  demanded  in 
order  to  put  an  end  to  the  growing  practice  of  com- 
pensation shopping  by  injured  workmen  and  to  give 
needed  finality  to  administrative  orders  of  State  Com- 
pensation Boards  and  likewise  to  prevent  unseemly 
conflicts  between  state  and  federal  jurisdictions. 

Respectfully  submitted, 

Bogle,  Bogle  &  Gates, 
Edw.  S.  Peanklin, 

Attorneys  for  Appellants, 
Western  Boat  Building 
Company  and  United  Pa- 
cific Insurance  Co. 
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SOUTHERN    DIVISION 


HONORABLE  J.  FRANK  McLAUGHLIN,  Judge, 

Sitting   by   Assignment 


BRIEF   FOR   APPELLEE   J.   J.   O'LEARY 


QUESTIONS    PRESENTED 
BY    THE    APPEAL 

The  principal  questions  involved  in  this  action 
appear  to  be: 

1.  Whether  the  locus  of  the  injury  was  such  as 
to  bring  it  within  the  jurisdiction  of  the  Longshore- 
men's Act? 


2.  What  effect,  if  any,  the  payment  of  compen- 
sation under  the  Workmen's  Compensation  Laws  of 
the  State  of  Washington  had  upon  the  injured  em- 
ployee's rights  under  the  Federal  Law? 

3.  Were  the  plaintiffs  (appellants)  entitled  to 
a  trial  de  novo  before  the  District  Court  upon  the 
issue  of  whether  the  injury  occurred  upon  the  navi- 
gable waters  of  the  United  States. 

STATEMENT 
The  Case 

This  cause  arises  upon  a  petition  to  set  aside 
as  not  in  accordance  with  law,  and  to  enjoin  the 
enforcement  thereof,  a  compensation  order  filed  on 
March  20,  1951,  by  J.  J.  O'Leary,  Deputy  Commis- 
sioner, Bureau  of  Employees'  Compensation,  United 
States  Department  of  Labor,  in  which  he  awarded 
compensation  to  Robert  Markovich,  hereinafter  called 
**the  claimant,"  for  disability  due  to  an  injury  received 
on  October  18,  1950,  arising  out  of  and  in  the  course 
of  his  employment  with  the  plaintiff  Western  Boat 
Building  Company  at  Tacoma,  Washington,  at  which 
time  plaintiff  United  Pacific  Insurance  Company  was 
the  insurance  carrier  of  the  employer. 

The  deputy  commissioner's  compensation  order 
complained  of  was  issued  pursuant  to  the  provisions 


of  the   Longshoremen's  Act,   and  reads  in  part  as 
follows : 

"Such  investigation  in  respect  to  the  above  en- 
titled claim  having  been  made  as  is  considered 
necessary,  and  a  hearing  having  been  duly  held 
in  conformity  with  law,  the  Deputy  Commissioner 
makes  the  following: 

FINDINGS  OF  FACT 

"That  on  the  18th  day  of  October,  1950,  the 
claimant  above  named  was  in  the  employ  of  the 
employer  above  named  at  Tacoma,  State  of 
Washington,  in  the  Fourteenth  Compensation 
District,  established  under  the  provisions  of  the 
Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act  and  that  liability  of  the  employer 
for  compensation  under  the  said  Act,  was  insured 
by  the  United  Pacific  Insurance  Company;  that 
on  said  date  the  claimant  herein,  while  perform- 
ing service  as  a  Fastener  for  the  employer  and 
engaged  in  work  incidental  to  the  repair  of  the 
tugboat  EL  SOL  which  was  then  located  on  a 
Marine  railway  at  the  yard  of  the  employer, 
sustained  personal  injury  resulting  in  his  dis- 
ability when,  while  walking  alongside  a  lifeboat 
on  the  upper  deck  of  said  vessel,  he  lost  his 
balance  and  fell  over  the  side  of  the  vessel,  a 
distance  of  approximately  40  feet,  in  consequence 
of  which  he  suffered  a  compression  fracture  of 
the  first  lumbar  vertebra,  multiple  abrasions  and 
contusions  of  shoulders  and  left  ribs;  that  the 
marine  railway  on  which  the  vessel  was  located 
is  approximately  150  feet  long  and  the  lower 
portion  of  same  extends  into  the  water;  that 
during  the  time  the  vessel  was  undergoing 
repairs  on  said  marine  railway,  the  stern  of 
the  vessel  was  partially  submerged  in  the  navi- 


gable  waters  of  Puget  Sound  at  high  tide;  that 
the  employment  in  which  the  claimant  was 
engaged  at  the  time  of  his  injury  was  maritime 
in  nature  and  that  said  injury  occurred  upon 
navigable  waters  of  the  United  States  and  comes 
within  the  purview  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act:  that  writ- 
ten notice  of  injury  was  not  given  within  thirty 
days,  but  that  the  employer  had  knowledge  of 
the  injury  and  has  not  been  prejudiced  by  the 
lack  of  such  written  notice;  that  the  employer 
furnished  the  claimant  with  medical  treatment, 
etc.,  in  accordance  with  the  provisions  of  Section 
7(a)  of  the  said  Act;  that  the  average  annual 
earnings  of  the  claimant  herein  at  the  time  of 
his  injury  amounted  to  $2,936.75 ;  that  as  a  result 
of  the  injury  sustained  the  claimant  was  wholly 
disabled  from  October  19,  1950  to  March  14, 
1951,  on  which  date  he  was  still  so  disabled,  and 
he  is  entitled  to  21  weeks  compensation  at  $35.00 
per  week  for  such  temporary  total  disability; 
that  the  accrued  compensation  for  temporary 
total  disability  to  March  14,  1951,  inclusive, 
amounts  to  $735.00;  that  the  employer  and  insur- 
ance carrier  have  paid  nothing  to  the  claimant 
as  compensation." 

The  Evidence 

Before  discussing  the  legal  questions,  it  would 
appear  desirable  to  summarize  the  evidence  to  show 
what  claimant  was  doing  when  he  was  injured,  to 
identify  the  place  from  which  he  fell,  as  well  as  the 
place  where  the  fall  ended. 

ROBERT  MARKOVICH,  the  claimant,  testified 
in  part  as  follows: 


That  he  was  58  years  of  age  at  time  of  accident 
and  employed  by  the  Western  Boat  Building  Com- 
pany, and  that  his  usual  work  was  that  of  a  fastener 
(Tr.  33) ;  that  the  duties  of  a  fastener  are  to  drill 
holes  for  the  bolts  in  planking  and  "anything  to  be 
fastened."  (Tr.  33) ;  that  in  the  ordinary  course 
of  his  duties  as  a  fastener,  he  would  have  occasion 
to  go  out  on  boats  that  were  on  navigable  water  or 
on  marine  ways  (Tr.  34) ;  that  he  had  done  that 
frequently,  that  the  employees  went  anywhere  they 
were  ordered  to  go,  either  when  the  boat  is  on  the 
water  or  tied  up  at  the  dock  (Tr.  34) ;  that  in  the 
ordinary  course  of  his  employment  he  worked  on  ships 
on  the  water  and  on  the  marine  railway,  and  on 
other  ways;  that  the  tug  EL  SOL  was  on  the  marine 
ways  (Tr.  34),  and  that  the  marine  railway  runs 
down  into  the  water  about  100  or  150  feet  (Tr.  35) ; 
that  the  tug  had  been  placed  on  a  cradle  and  taken 
out  of  the  water  and  was  standing  on  the  marine 
railway  at  the  time  he  was  working  on  the  tug,  (Tr. 
35) ;  that  at  high  tide  part  of  the  keel  would  still  be 
in  the  water  (Tr.  35) ;  that  the  crew  was  still  on  the 
tug,  eating  and  sleeping  thereon  (Tr.  36) ;  that  on  his 
first  day  of  work  on  the  tug  he  was  taking  some 
ration  boxes  out  of  the  lifeboats  at  the  direction  of 
Mr.  Petrich  (Tr.  36);  that  he  went  up  to  the  top 
of  the  boat  and  was  walking  around  there  when  he 
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fell  (Tr.  37) ;  that  he  had  put  his  weight  on  the 
tank,  jerked  it  a  couple  of  times  and  it  came  loose 
(Tr.  37) ;  that  he  turned  around  and  started  to 
walk  back  on  a  space  eight  or  ten  inches  wide  and 
stepped  on  a  loose  board  which  caused  him  to  fall 
about  40  feet  off  the  boat  (Tr.  37) ;  that  he  hit  the 
scaffold  in  falling  and  landed  partially  in  the  water 
although  the  tide  was  going  out  (Tr.  38) ;  that  he 
was  standing  "just  about  midship"  when  he  fell 
(Tr.  43) ;  that  after  he  landed  he  heard  someone 
calling  "Pull  him  out  of  the  water".    (Tr.  43). 

Vern  M.  Stangland  testified  in  part  as  follows: 
That  he  was  the  bookkeeper  for  the  Western  Boat 
Building  Company  (Tr.  47) ;  that  the  company  car- 
ried liability  insurance  under  the  terms  of  the  Long- 
shoremen's Act  (Tr.  47) ;  that  all  the  workers  in 
the  yard,  including  the  office,  are  covered  (Tr.  47) ; 
that  at  high  tide  the  bottom  of  the  tug  EL  SOL 
would  be  partially  covered  by  water  on  the  marine 
railway  at  the  time  of  the  accident  (Tr.  49) ;  that 
the  tug  had  been  on  the  marine  railway  two  to  four 
days  and  the  crew  was  on  board  (Tr.  49) ;  that  to 
the  best  of  his  recollection  the  boat  was  returned  to 
the  water  the  next  day  (Tr.  50);  that  the  tug  was 
approximately  136  feet  in  length  and  better  than 
200  tons    (Tr.   51) ;   that  the  marine  rails  project 


out  into  the  water  and  the  boats  are  pulled  "up  on 
the  dry  dock"  through  the  medium  of  an  electric 
motor  and  winch  (Tr.  56) ;  that  the  bottom  end  of 
the  dock  is  always  in  the  water  (Tr.  57);  that  the 
upper  part  of  the  cradle  is  out  of  water  "when  the 
boat  is  docked",  that  it  can  be  run  "clear  out  into 
the  water  so  that  it  is  submerged  on  the  lower  part". 
(Tr.  57) ;  that  they  can  either  finish  the  boat  com- 
pletely "in  the  dock,"  or  haul  it  up  for  cleaning  and 
painting  the  bottoms  (Tr.  57). 

Karl  Koch  testified  in  part  as  follows:  that 
he  was  employed  by  the  Western  Boat  Building  Com- 
pany as  a  "fastener"  (Tr.  52) ;  that  he  was  working 
on  the  "EL  SOL"  at  the  time  of  the  accident  (Tr. 
53) ;  that  he  heard  a  noise,  went  over,  and  saw  Mar- 
kovich  "laying  down  in  the  water"  (Tr.  53);  that 
Markovich  was  lying  in  about  a  foot  of  water;  that 
he  had  to  go  into  the  water  and  turn  Markovich 
around  "to  get  him  on  dry  land"  (Tr.  53) ;  that  he 
(Koch)  frequently  went  out  on  boats  in  the  stream 
to  work  on  them  as  well  as  on  the  marine  ways  (Tr. 
53) ;  that  Markovich  had  also  done  such  work  (Tr. 
54) ;  and  that  if  the  work  can  be  done  on  the  water 
the  boats  are  not  brought  in  (Tr.  54). 
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PERTINENT  STATUTES 

The  pertinent  portions  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  (44  Stat.  1424 
33  U.S.C.A.  901  et  seq.,)  hereinafter  called  the  "Long- 
shoremen's Act",  insofar  as  applicable  to  this  appeal 
are  as  follows: 

"Sec.  903.  COVERAGE,  (a)  Compensation 
shall  be  payable  under  this  chapter  in  respect  of 
disability  or  death  of  an  employee,  but  only  if  the 
disability  or  death  results  from  an  injury  occur- 
ring upon  the  navigable  waters  of  the  United 
States  (including  any  dry  dock)  and  if  recovery 
for  the  disability  or  death  through  Workmen's 
Compensation  proceedings  may  not  validly  be 
provided  by  State  law." 

"Sec.  919.     Procedure  in  Respect  of  Claims,  (a) 

*  *  *  the  deputy  commissioner  shall  have  full 
power  and  authority  to  hear  and  determine  all 
questions  in  respect  of  such  claim." 

"Sec.  920.  Presumptions.  In  any  proceeding 
for  the  enforcement  of  a  claim  for  compensation 
under  this  chapter  it  shall  be  presumed,  in  the 
absence  of  substantial  evidence  to  the  contrary — 
(a) That  the  claim  comes  within  the  provisions 
of  this  chapter." 

"Sec.    921.     Review    of    Compensation    Orders. 

*  *  *  (b)  If  not  in  accordance  with  law,  a  com- 
pensation order  may  be  suspended  or  set  aside, 
in  whole  or  in  part,  through  injunction  proceed- 
ings *  *  *  instituted  in  the  Federal  district 
court  *  *  *" 


ARGUMENT 

There  are  but  two  requirements  to  bring  the  in- 
jury of  an  employee  injured  in  the  course  of  his  em- 
ployment within  the  purview  of  the  Longshoremen's 
Act.  They  are:  (1)  the  employment  must  be  mari- 
time, and  (2)  the  injury  must  occur  "upon  the  nav- 
igable waters  of  the  United  States  (including  any  dry 
dock)". 

The  maritime  nature  of  claimant's  employment, 
namely,  repair  of  vessels,  is  not  questioned  by  the 
appellants,  (Appellants'  Brief  8-9),  and  for  good  rea- 
son, it  being  a  typically  maritime  employment. 

North  Pacific  Steamship  Co.  v.  Hall  Bros.  Co., 
249  U.S.  119;  John  Baizley  Iron  Works  v.  Span,  281 
U.S.  222,  Cf.  Parker  v.  Motor  Boat  Sales,  Inc.,  314 
U.S.  244. 

Appellants,  however,  do  contend  that  the  injury 
did  not  occur  at  a  jurisdictional  locus  within  the  pur- 
view of  the  Act.  They  argue  that  the  injury  due  to  a 
fall  from  the  marine  railway  in  this  case  was  not  an 
injury  "upon  navigable  waters  of  the  United  States 
(including  any  dry  dock)"  within  the  meaning  of  the 
Act. 


10 

A.  A  MARINE  RAILWAY  IS  A  DRY  DOCK 
WITHIN  THE  MEANING  OF  SECTION 
3(a)  OF  THE  LONGSHOREMEN'S  ACT. 

In  construing  a  statute,  it  is  necessary  to  take 
into  consideration  its  history  and  purpose.  For  a 
long  time  prior  to  the  enactment  of  the  Longshore- 
men's Act  there  had  been  considerable  confusion  and 
uncertainty  as  to  whether  the  several  states  could 
provide  a  remedy  for  employees  injured  while  en- 
gaged in  employment  in  and  about  vessels,  such  as 
loading,  unloading,  refitting  and  repairing.  In  the 
years  just  preceding  the  enactment  of  the  Longshore- 
men's Act,  the  United  States  Supreme  Court  by  a 
series  of  decisions  held  that  the  states  could  not  pro- 
vide workmen's  compensation  benefits  with  respect  to 
injuries  sustained  by  persons  engaged  in  maritime 
employment  and  that  Congress  could  not  constitution- 
ally delegate  authority  to  the  States  to  provide  said 
workmen's  compensation  benefits. 

Southern  Pacific  Co.  v.  Jensen,  244  U.S.  205 
(1917);  Knickerbocker  Ice  Co,  v.  Stewart,  253  U.S. 
149  (1920);  and  Washington  v.  Dawson  <&  Co.,  264 
U.  S.  219  (1924),  in  which  latter  case  the  court  at 
page  227  said : 

"Without  doubt  Congress  has  power  to  alter, 
amend,  or  revise  the  maritime  law  by  statutes  of 
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general  application  embodying  its  will  and  judg- 
ment. This  power,  we  think  would  permit  enact- 
ment of  a  general  Employer's  Liability  Law  or 
general  provisions  for  compensating  injured  em- 
ployees ;  but  it  may  not  be  delegated  to  the  several 
States." 

Apparently  in  response  to  the  suggestion  con- 
tained in  the  opinion  above  quoted,  Congress  enacted 
the  Longshoremen's  Act  in  1927. 

Parker  v.  Motor  Boat  Sales,  Inc.,  314  U.S.  244 
(1944). 

The  Senate  report  on  such  legislation  states  that 
^'the  purpose  of  this  bill  is  to  provide  for  compensa- 
tion instead  of  liability  for  a  class  of  employees  com- 
monly known  as  'longshoremen'.  These  men  are 
mainly  employed  in  loading,  unloading,  refitting  and 
repairing  ships."  Senate  Report  No.  973,  69th  Con- 
gress, first  session,  Page  16. 

By  Section  3(a)  Congress  made  the  Act  appli- 
cable to  all  injuries  "occurring  upon  the  navigable 
waters  of  the  United  States  (including  any  dry 
dock)".  It  is  well  known  that  the  form  of  dry  dock 
known  as  a  marine  way  or  marine  railway  dry  dock 
is  the  form  generally  used  upon  the  navigable  waters 
of  the  United  States,  particularly  in  the  interior  and 
Gulf  States.  They  will  be  found  at  many  of  the  sea- 
ports although  at  the  latter  places  the  graven  dock 
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type  is  probably  used  to  a  greater  extent  for  the  larg- 
est vessels.  According  to  the  "Record  of  American 
and  Foreign  Shipping"  of  the  American  Bureau  of 
Shipping,  on  January  1,  1932,  there  were  530  dry 
docks  in  the  United  States  of  which  268,  or  more  than 
half,  were  marine  railways.  In  view  of  the  fact  that 
marine  railways  are  in  the  majority,  it  is  reasonable 
to  assume  that  Congress  when  using  the  expression 
"including  any  dry  dock"  in  the  Longshoremen's  Act 
had  in  mind  all  forms  of  dry  dock  and  intended  to 
cover  all  and  certainly  not  to  exclude  the  majority. 
In  order  to  understand  the  function  of  a  marine 
railway,  it  is  necessary  to  refer  to  the  class  of  struc- 
tures within  which  it  falls;  namely,  dry  docks.  A 
"dry  dock"  is  a  structure  contrived  for  the  purpose  of 
taking  ships  out  of  the  water  in  order  to  repair  them. 
It  may  consist  of  a  graven  dry  dock  or  a  floating  dry 
dock,  from  both  of  which  the  water  is  withdrawn,  or 
it  may  consist  of  a  structure  with  trackage  such  as  a 
marine  railway  upon  which  a  vessel  is  drawn  for  re- 
pairs. The  fact  that  the  Supreme  Court  had  referred 
to  a  marine  railway  as  a  dry  dock  (North  Pacific 
Steamship  Co.  v.  Hall  Bros.  Co.,  249  U.S.  119  (1919) 
was  known  to  Congress  when  it  used  the  term  "any 
dry  dock"  in  the  Longshoremen's  Act.  The  ultimate 
purpose  of  a  dry  dock  is  to  withdraw  a  vessel  from 
the  water  for  the  purpose  of  repairs  and  while  the 
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type  of  structure  used  to  perform  this  service  may 
vary,  the  operation  is  essentially  the  same  in  each  in- 
stance. The  fact  that  one  may  be  called  a  dry  dock, 
another  a  graven  dock,  another  a  floating  dock,  and 
another  a  marine  way  or  railway,  does  not  change 
the  general  characteristics  of  the  particular  structure 
or  the  purpose  it  serves  in  its  relation  to  maritime 
rights  or  obligations.  Such  was  stated  by  Judge 
Woolley  in  his  dissenting  opinion  in  the  case  of  Norton 
V.  Vesta  Coal  Company  63  F.  (2d)  165,  (CCA.  3, 
1933),  in  discussing  the  several  types  of  dry  docks: 

"In  these  three  types  of  docks  there  is  no  differ- 
ence in  purpose  or  use,  or  in  their  relation  to 
maritime  rights  and  obligations.  All  are  con- 
cerned with  maritime  repairs.  Each  is  an  in- 
strumentality in  the  same  art.  Their  only  dif- 
ference is  in  the  methods  in  which  they  function. 
When  on  a  marine  railway  a  vessel,  licensed  and 
engaged  in  commerce  is  taken  high  on  the  land 
for  repairs,  there  is  no  question  that  the  contract 
of  labor  and  the  work  done  upon  her  at  the  time 
are  maritime." 

In  the  case  of  North  Pacific  Steamship  Co.  v. 
Hall  Bros.  Co.,  249  U.S.  119,  where  the  contention 
was  that  a  maritime  lien  did  not  apply  because  the 
repairs  to  the  vessel  were  made  on  a  marine  railway 
and,  therefore,  not  subject  to  Admiralty  and  Mari- 
time jurisdiction,  the  court,  on  pages  123-129,  with 
respect  to  question  involved  herein,  said: 
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(I  *  *  * 


The  Shipbuilding  Company  was  the  owner 
of  a  shipyard,  marine  railway,  machine  shops, 
and  other  equipment  for  building  and  repairing 
ships,  situate  upon  and  adjacent  to  the  navigable 
waters  of  Puget  Sound  at  Winslow,  in  the  same 
state,  and  had  in  its  employ  numerous  mechanics 
and  laborers.  Under  these  circumstances  it  was 
agreed  between  the  parties  that  the  Shipbuilding 
Company  should  tow  the  vessel  from  where  she 
lay  to  the  shipyard,  haul  her  out  as  required  upon 
the  marine  railway  to  a  position  on  dry  land  ad- 
jacent to  the  machine  shop,  —  the  place  being 
known  as  the  ''dry  dock",  and  the  hauling  out 
being  described  as  ''docking,"  —  and  should  fur- 
nish mechanics,  laborers,  and  foremen  as  needed, 
who  were  to  work  with  other  men  already  in  the 
employ  of  the  Steamship  Company,  and  under  its 
superintendence;  *  *  *  At  the  time  the  con- 
tract was  made,  another  vessel  (the  Archer) 
was  upon  the  dry  dock,  and  it  was  uncertain 
how  soon  she  could  be  returned  to  the  water.  It 
was  understood  that  the  Yucatan  should  be 
hauled  out  as  soon  as  the  Archer  came  off,  should 
remain  upon  the  dry  dock  only  during  such  part 
of  the  work  as  required  her  to  be  in  that  position, 
and  at  other  times  should  lie  in  the  water  along- 
side the  plant.  *  *  * 

"The  vessel  was  docked  and  repaired  in  the  man- 
ner contemplated  by  the  agreement;  she  was 
brought  to  the  shipyard  on  the  27th  of  May,  and 
lay  in  the  water  alongside  of  the  dock  there  until 
the  17th  of  June,  during  which  time  upper  decks 
and  beams  were  put  in  and  other  work  of  a  char- 
acter that  could  be  done  as  well  while  she  was 
afloat  as  in  the  dry  dock.  On  June  17  she  was 
hauled  out  and  remained  in  dry  dock  for  about 

two  weeks  while  her  bottom  plates  were  renewed. 
*  *  * 

"The  question  in  dispute  is  whether  a  claim  thus 
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grounded  is  the  subject  of  admiralty  jurisdiction; 
appellant's  contention  being  that  the  contract,  or 
at  least  an  essential  part  of  it,  was  for  the  use 
by  appellant  of  libellant's  marine  railway  ship- 
yard, equipment,  and  laborers  in  such  manner 
as  appellant  might  choose  to  employ  them,  and 
that  it  called  for  the  performance  of  no  mari- 
time service  by  libellant. 


*'In  The  Robert  W.  Parsons  (Perry  v.  Haines) 
191  U.S.  17,  33,  34,  48  L.  ed.  73,  80,  81,  24 
Sup.  Ct.  Rep.  8,  it  was  held  that  the  admiralty 
jurisdiction  extended  to  an  action  for  repairs 
put  upon  a  vessel  while  in  drydock ;  but  the  ques- 
tion whether  this  would  apply  to  a  vessel  hauled 
up  on  land  for  repairs  was  reserved,  the  language 
of  the  court,  by  Mr.  Justice  Brown,  being:  'Had 
the  vessel  been  hauled  up  by  ways  upon  the  land 
and  there  repaired,  a  different  question  might 
have  been  presented,  as  to  which  we  express  no 
opinion;  but  as  all  serious  repairs  upon  the  hulls 
of  vessels  are  made  in  dry  dock,  the  proposition 
that  such  repairs  are  made  on  land  would  prac- 
tically deprive  the  admiralty  courts  of  their 
largest  and  most  important  jurisdiction  in  con- 
nection with  repairs'. 

"*  *  *  In  Peyroux  v.  Howard,  7  Pet.  324,  327, 
341,  8  L.  ed.  700,  701,  706,  the  vessel,  requiring 
repairs  below  the  water  line  as  well  as  above, 
was  to  be  and  in  fact  was  hauled  up  out  of  the 
water;  and  it  was  held  that  the  contract  for  ma- 
terials furnished  and  work  performed  in  repair- 
ing her  under  these  circumstances  was  a  mari- 
time contract.  We  think  the  same  rule  must  be 
applied  to  the  case  before  us;  that  the  doubt  in- 
timated in  The  Robert  W.  Parsons,  supra,  must 
be  laid  aside;  and  that  there  is  no  difference  in 
character  as  to  repairs  made  upon  the  hull  of  a 
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vessel  dependent  upon  whether  they  are  made 
while  she  is  afloat,  while  in  dry  dock,  or  while 
hauled  up  by  ways  upon  land.  The  nature  of 
the  service  is  identical  in  the  several  cases,  and 
the  admiralty  jurisdiction  extends  to  all. 

"This  is  recognized  by  the  Act  of  Congress  of 
June  23,  1910  (Chap.  373,  36  Stat,  at  L.  604, 
Comp.  Stat.  1916,  Sec.  7700),  which  declares  that 
'any  person  furnishing  repairs,  supplies,  or  other 
necessaries,  including  the  use  of  dry  dock  or  ma- 
rine railway,  to  a  vessel,  whether  foreign  or  do- 
mestic,' upon  the  order  of  a  proper  person,  shall 
have  a  maritime  lien  upon  the  vessel." 

It  is  submitted  that  the  term  "any  dry  dock", 
as  used  in  the  Longshoremen's  Act,  includes  a  marine 
way  or  a  marine  railway  as  well  as  a  graven  dock, 
floating  dry  dock,  or  structure  of  a  similar  design 
used  for  similar  purposes. 

On  three  occasions  the  question  whether  an  in- 
jury upon  a  marine  railway  is  an  injury  upon  "any 
dry  dock"  within  the  meaning  of  Section  3(a)  of  the 
Longshoremen's  Act  has  been  decided  by  a  United 
States  Court  of  Appeals.  In  Norton  v.  Vesta  Coal 
Company,  63  F.  (2d)  165  (CCA.  3,  1933),  by  a  di- 
vided court,  it  was  held  that  the  term  "any  dry  dock" 
did  not  include  a  marine  railway.  In  Continental 
Casualty  Company  v.  Lawson,  64  F.  (2d)  802  (C  C 
A.  5,  1933),  also  by  a  divided  court,  it  was  held  that 
an  injury  to  an  employee  upon  a  marine  railway 
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comes  within  the  term  "any  dry  dock",  the  court,  on 
pages  804-805,  stating  in  part: 

"It  was  within  the  power  of  Congress  to  extend 
to  employees  working  on  marine  railways  the 
same  right  to  compensation  for  injury  received 
in  the  course  of  their  employment  that  it  admit- 
tedly has  provided  for  employees  working  on 
floating  and  graven  dry  docks.  Indeed,  in  North 
Pacific  Steamship  Co.  v.  Hall  Brothers,  249  U.S. 
119,  39  S.Ct.  221,  63  L.  Ed.  510,  a  marine  rail- 
way in  a  shipyard  was  referred  to  as  a  dry  dock, 
and  it  was  said  that  the  nature  of  the  service 
was  the  same  whether  repairs  were  made  while 
the  vessel  was  afloat,  or  in  dry  dock,  or  hauled 
up  on  a  marine  railway.  The  doubt  previously 
intimated  in  The  Robert  W.  Parsons,  191  U.S. 
17,  at  pages  33  and  34,  24  S.Ct.  8,  48  L.  Ed. 
73,  was  there  resolved  in  favor  of  the  admiralty 
jurisdiction  over  marine  railways  in  cases  de- 
pending upon  contract.  In  State  Industrial  Com- 
mission of  State  of  New  York  v.  Nordenholt 
Corp.,  259  U.S.  263,  42  S.Ct.  473,  66  L.Ed.  933, 
25  A.L.R.  1013,  it  was  said  that  an  award  under 
a  state  compensation  law  is  not  made  on  the 
theory  that  a  tort  has  been  committed,  but  that 
the  law  under  which  such  an  award  is  made  is 
read  into  and  becomes  a  part  of  the  contract  of 
employment  between  employer  and  employee. 
And  the  same  is  true  of  an  award  made  pursuant 
to  the  act  under  consideration,  which  'within  its 
sphere  *  *  *  was  designed  to  accomplish  the  same 
general  purpose  as  the  Workmen's  Compensation 
Laws  of  the  states.'  Crowell  v.  Benson,  285  U.S. 
22,  40,  52  S.Ct.  285,  288,  76  L.  Ed.  598.  *  *  * 
In  our  opinion  it  was  not  the  intention  of  Con- 
gress to  provide  compensation  for  harbor  work- 
ers only  while  they  were  working  on  ships  that 
had  been  placed  on  floating  or  graven  docks  and 
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to  deny  compensation  if  the  same  employees  hap- 
pened to  be  repairing  a  vessel  on  a  marine  rail- 
way. Such  workmen  might  have  been  engaged 
on  the  same  day  in  all  three  classes  of  work, 
since  it  is  not  unusual  in  a  large  shipyard  for 
employers  to  use  all  three  methods  of  taking 
ships  out  of  the  water  for  the  purpose  of  repair- 
ing them  during  the  same  day  or  even  at  the 
same  time.  The  act  does  not  undertake  to  pro- 
vide compensation  for  injuries  occurring  on  the 
ordinary  dock  or  wharf  used  in  loading  and  un- 
loading cargo,  doubtless  because  in  the  opinion 
of  Congress,  either  this  kind  of  dock,  being  an 
extension  of  the  land,  was  exclusively  within  the 
jurisdiction  of  the  states,  Cleveland  Terminal  & 
V.  Co.  V.  Cleveland  S,  S.  Co.,  208  U.S.  316,  28 
S.Ct.  414,  52,  L.  Ed.  508,  13  Ann.  Cas.  1215; 
State  Industrial  Commission  of  State  of  New 
York  V.  Nordenholt  Corp.,  supra;  Smith  v.  Taylor 
276  U.S.  179,  48  S.Ct.  228,  72,  L.  Ed.  520;  or 
because  the  Act  would  not  apply  to  most  cases 
of  injury  to  longshoremen  who  usually  are  em- 
ployed to  work  on  the  dock  or  wharf  not  by  the 
shipowners  but  by  independent  contracting  steve- 
dores. The  use  of  the  phrase  'including  any  dry 
dock'  in  Section  3  discloses  also  an  intention 
to  exclude  the  ordinary  cargo  dock  or  wharf;  to 
distinguish  between  the  making  of  repairs  to 
ships  and  the  handling  of  cargo  on  shore;  to 
assume  jurisdiction  over  the  former  but  not  over 
the  latter  class  of  work.  *  *  *." 

This  decision  was  cited  with  approval  by  the 
fourth  circuit.  See  Travelers  Insurance  Company  v. 
Branham,  136  F.  (2d)  873,  875  (1943). 

The  court's  assertion  that  it  was  within  the 
power  of  Congress  to  extend  to  the  employees  work- 
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ing  on  marine  railways  the  same  remedy  which  it  has 
extended  to  employees  working  on  floating  and  graven 
docks  was  given  approval  by  implication  recently  by 
the  United  States  Supreme  Court  in  O'Donnell  v. 
Great  Lakes  Dredge  and  Dock  Company,  318  U.S. 
36  (1943),  where  the  court  sustained  the  right  of  a 
seaman  to  recover  under  the  Jones  Act  for  an  injury 
which  occurred  upon  land.  Compare  also  Aguilar  v. 
Standard  Oil  Company  of  New  Jersey,  318  U.S.  724 
(1943);  Strika  v.  Netherlands  Ministry  of  Traffic, 
185  F.  (2d)  555  (C.A.  2,  1950). 

In  Maryland  Casualty  Company  v.  Lawson,  101 
F.  (2d)  732  (CCA.  5,  1939),  it  was  again  held,  this 
time  by  a  unanimous  court,  that  the  term  "any  dry 
dock"  in  the  Longshoremen's  Act  includes  a  marine 
railway.    The  court  at  pages  733-734  said: 

"Appellants  contend  that  a  marine  railway  is 
not  a  dry  dock  within  the  meaning  of  the  law, 
relying  upon  Norton  v.  Vesta  Coal  Co.,  3  Cir.,  63 
F.  (2d)  165,  and  Rohlfs  v.  Dept.  of  Labor  and 
Industries,  190  Wash.  566,  69  P.  (2d)  817, 
which  are  in  point  but  not  controlling.  We  held 
to  the  contrary  in  Continental  Casualty  Co.  v. 
Lawson,  5  Cir.,  64  F.  (2d)  802,  and  decided  that 
a  marine  railway  is  to  be  considered  a  dry  dock 
within  the  meaning  of  the  statute.  Our  decision 
finds  support  in  Butler  v.  Robins  Dry  Dock  & 
Repair  Co.,  240  N.Y.  23,  147  N.E.  235,  in  which 
it  was  held  that  a  workman  injured  while  en- 
gaged in  repairing  a  vessel  in  a  graving  dock 
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was  constructively  on  navigable  waters  when  the 
accident  occurred. 

"Technically,  a  dry  dock  is  a  watertight  basin 
which  after  pumping  out  allows  examination 
and  work  upon  the  bottom  of  a  vessel.  A  graving 
dock,  except  for  details  of  construction,  is  the 
same.  A  floating  dock  receives  a  vessel  when  the 
dock  is  submerged,  after  which  the  watertight 
compartments  of  the  dock  are  pumped  out  and 
the  buoyancy  of  the  dock  raises  the  vessel.  A 
marine  railway  is  an  inclined  structure  at  the 
water's  edge  which  extends  below  the  water.  It 
carries  a  cradle  which  moves  on  rollers  or  wheels. 
The  cradle  runs  below  the  water  and  receives  the 
vessel  which  is  then  hauled  out.  Bradford,  Glos- 
sary of  Sea  Terms,  'Dry  Dock'  'Railway.' 

"In  enacting  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  it  was  clearljr  the 
intention  of  Congress  to  give  the  same  rights 
and  remedies  to  those  employed  in  work  of  a 
maritime  nature  as  are  enjoyed  by  other  workers 
under  the  provisions  of  state  workmen's  compen- 
sation acts.  The  act  is  to  be  liberally  construed 
to  effect  its  purpose.  Baltimore  &  Philadelphia 
Steamboat  Co,  v.  Norton,  284  U.S.  408,  409,  52 
S.  Ct.  187,  76  L.  Ed.  366. 

"In  constming  the  act  we  are  not  bound  by 
technical  definitions  but  must  interpret  it  by 
giving  to  the  words  used  their  ordinary  meaning. 
Courts  of  admiralty  may  take  notice  of  terms  in 
general  use  in  maritime  affairs.  Brown  v.  Piper, 
91  U.S.  37,  23  L.  Ed.  200.  In  nautical  parlance 
'dry  dock,'  'floating  dock'  and  'marine  railway' 
are  interchangeable  temis.  Necessarily,  all  are 
located  on  navigable  waters  and  used  for  exactly 
the  same  purposes,  i.e.,  to  raise  a  ship  out  of  the 
water  to  permit  examination  and  repairs  to  her 
hull  which  are  impossible  while  she  is  afloat.    A 
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ship^s  master  speaks  of  'dry  docking'  his  vessel 
regardless  of  which  method  is  to  be  used.  That 
the  words  have  a  common  meaning  is  illustrated 
by  this  case.  Although  operating  a  marine  rail- 
way, appellant  calls  itself  a  dry  dock. 

"There  are  few  dry  docks,  technically  considered, 
in  the  United  States.  Floating  docks  or  marine 
railways  or  both  are  to  be  found  at  every  sea- 
port. It  must  be  presumed  that  Congress  in- 
tended to  protect  the  great  majority  of  laborers 
employed  on  floating  docks  and  marine  railways 
as  well  as  the  comparatively  few  workmen  em- 
ployed on  what  are  to  be  technically  considered 
dry  docks.  We  entertain  no  doubt  that  in  ex- 
tending the  law  to  cover  'any  dry  dock'  Congress 
intended  to  include  marine  railways.  Cf.  Inter- 
national Stevedoring  Co.  v.  Haverty,  272  U.S. 
50,  47  S.Ct.  19,  71  L.  Ed.  157,  and  Warner  v. 
Goltra,  293  U.S.  155,  55  S.  Ct.  46,  79  L.  Ed. 
254." 

It  is  therefore  respectfully  submitted  that  the 
history  and  purpose  of  the  Longshoremen's  Act  would 
seem  to  warrant  the  conclusion  that  Congress  in- 
tended that  said  Act  should  cover  workmen  who 
were  employed  in  repairing  vessels  which  are  tempo- 
rarily drawn  upon  marine  railways  and  that  the  later 
decisions  in  Continental  Casualty  Company  v.  Law- 
son,  supra,  and  Maryland  Casualty  Company  v.  Law- 
son,  supra,  are  more  in  keeping  with  modern  con- 
cepts of  Admiralty  jurisdiction  than  the  earlier  de- 
cision of  Norton  v.  Vesta  Coal  Company,  supra. 

It  might  be  added  that  the  Government  maintains 
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its  position  that  the  Longshoremen's  Act  covers  in- 
juries which  occur  on  a  marine  railway  notwithstand- 
ing the  inference  which  the  appellants  are  pleased  to 
draw  (Appellant's  Brief  15,  16)  from  the  statement 
of  the  United  States  Supreme  Court  when  it  dismissed 
a  writ  of  certiorari  in  Norton  v.  Vesta  Coal  Co.,  supra, 
upon  the  ground  that  "it  appears  that  the  Government 
has  now  adopted  the  conclusion  that  the  decision 
below  is  correct  and  no  substantial  controversy  is 
presented  at  the  bar  of  this  court".  The  Govern- 
ment's position  is  clearly  indicated  by  its  two  suc- 
cessful appeals  which  it  prosecuted  on  the  same  ques- 
tion in  the  later  cases  of  Continental  Casualty  Co.  v. 
Lawson,  supra,  and  Maryland  Casualty  Company  v. 
Lawson,  supra. 

If  it  be  necessary  to  distinguish  the  Norton  case, 
supra,  from  the  instant  case,  it  might  be  stated  that 
in  the  Norton  case  after  the  vessel  had  been  raised 
from  the  waters  of  the  Monongahela  River,  the  cradles 
of  the  marine  railway  were  removed  and  the  boat 
was  blocked  up  about  75  feet  from  the  water's  edge, 
whereas  in  the  instant  case,  the  tug  was  resting  on 
the  marine  railway  and  part  of  the  tug  w^as  in  the 
w^ater,  and  w^hen  the  employee  fell  from  the  tug  he 
fell  into  the  water. 

This  distinction  in  no  wise  detracts  from  the 
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convincing  reasoning  expressed  by  Judge  Woolley  as 
to  the  intention  of  Congress  to  cover  injuries  oc- 
curring on  marine  railways. 

B.  CLAIMANT'S  EMPLOYMENT  ENTIRELY 
MARITIME  AND  NOT  VALIDLY  COVERED 
BY  STATE  COMPENSATION  ACT. 

1.    Local  Concern  Doctrine  No  Longer  Applicable. 

With  the  advent  of  the  State  Workmen's  Com- 
pensation law,  came  the  conflict  between  Federal  and 
State  jurisdictions  with  respect  to  injuries  sustained 
by  workers  along  the  shore  (longshoremen)  and  har- 
bor workers.  Beginning  with  Southern  Pacific  Co.  v. 
Jensen,  244  U.S.  205  (1917)  and  followed  by  Knick- 
erbocker Ice.  Co.  V.  Stewart,  253  U.S.  149,  and  Wash- 
ington V.  Dawson  and  Company,  264  U.S.  219,  the 
Supreme  Court  held  that  the  states  could  not  apply 
State  Workmen's  Compensation  laws  to  injuries  sus- 
tained by  employees  which  occur  upon  the  navigable 
waters. 

See  report  of  Senate  Committee  on  the  Judiciary, 
accompanying  bill  enacted  as  Longshoremen's 
Act,  S.R.  973,  69th  Congress,  1st  Session, 
Page  16. 

Between  the  Jensen  decision  in  1917  and  the 
enactment  of  the  Longshoremen's  Act  in  1927,  there 
grew  up  what  was  known  as  the  "local  concern"  doc- 
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trine.  It  was  a  "stopgap"  accepted  by  the  Supreme 
Court  for  the  purpose  of  granting  relief  to  those 
employees  injured  on  navigable  waters  who  would 
otherwise  have  had  no  remedy.  It  permitted  state 
law  to  grant  the  remedy  in  the  form  of  workmen's 
compensation  where  it  would  not  interefere  with  the 
general  maritime  law.  Among  such  cases  were  Sul- 
tan Railway  Co.  v.  Department  of  Labor  277  U.S. 
135 ;  Grant-Smith-Porter  Co.  v.  Rohde,  257  U.S.  469 ; 
Millers'  Indemnity  Undervrriters  v.  Brand  270  U.S. 
59;  Alaska  Packers  Association  v.  Industrial  Com- 
mision  of  California,  276  U.S.  467.  Each  of  the 
cases,  it  should  be  noted,  arose  prior  to  enactment  of 
the  Longshoremen's  Act. 

The  Grant-Smith-Porter  case,  supra,  sometimes 
referred  to  as  the  Rohde  case,  involved  work  on  an 
incompleted  vessel,  which  work  was  clearly  non-mari- 
time, under  long  judicial  history. 

The  Millers'  Indemnity  Underwriters  v.  Brand 
case,  supra,  involved  work  of  a  diver  in  connection 
with  removing  timbers  from  an  abandoned  set  of  ways 
once  used  for  launching  ships.  While  this  work  had 
some  maritime  flavor,  it  did  not  constitute  maritime 
employment.  In  distinguishing  the  Braud  case  in 
the  later  case  of  the  London  Guarantee  and  Accident 
Company  v.  Industrial  Accident  Commission  of  Cali- 
fornia, 279  U.S.  109,  the  Supreme  Court  specifically 
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stated  that  the  employment  in  the  Braud  case  ''was 
not  maritime".  In  the  Braud  case  the  deceased  em- 
ployee's representative  was  allowed  to  recover  under 
the  Texas  Workmen's  Compensation  law. 

In  the  case  of  Alaska  Packers  Association  v.  In- 
dustrial Accident  Commission,  supra,  a  person  en- 
gaged in  general  work  in  and  about  a  cannery  was 
injured  while  standing  upon  the  shore  and  endeavor- 
ing to  push  a  stranded  fishing  boat  into  navigable 
waters  for  the  purpose  of  floating  it  to  a  nearby 
dock,  where  it  was  to  be  lifted  out  and  stored  for 
the  winter.  This  work  was  non-maritime  and  not 
within  the  exclusive  admiralty  jurisdiction.  The  em- 
ployee was  allowed  to  recover  under  the  California 
Workmen's  Compensation  law. 

In  Sultan  Railway  Co.  v.  Department  of  Labor 
and  Industries  of  the  State  of  Washington,  supra,  the 
employee  was  engaged  in  assembling  saw  logs  in 
booms  and  the  breaking  up  of  booms,  which  had  been 
towed  on  a  river  to  a  sawmill.  An  award  for  in- 
juries under  the  Washington  Workmen's  Compensa- 
tion law  was  sustained  in  this  case.  The  employment 
connected  with  the  local  operation  of  the  sawmill  was 
likewise  non-maritime. 

In  London  Guarantee  and  Accident  Company, 
Ltd.  V.  Industrial  Accident  Commission  of  California, 
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supra,  the  Supreme  Court,  speaking  through  Chief 
Justice  Taft,  stated  specifically  that  the  employment 
in  the  Rohde  case,  the  Alaska  case,  Braud  case,  and 
Sultan  Company  case  was  non-maritime.  It  will  thus 
be  seen  that  in  the  cases  in  which  the  Supreme  Court 
has  applied  the  local  concern  doctrine  the  employment 
was  not  maritime.  If,  therefore,  the  contention  be 
sustained  that  the  employment  in  the  instant  case  was 
maritime,  it  must  follow  that  the  local  concern  doc- 
trine has  no  application. 

See  Vol.  1,  Am.  Jur.  Admiralty,  Sec.  50,  P.  576. 

As  will  be  seen  from  the  summary  of  the  fore- 
going decisions  of  the  Supreme  Court,  the  so-called 
doctrine  of  local  concern  arose  out  of  a  series  of  de- 
cisions of  that  court  upon  cases  which  arose  prior 
to  the  passage  of  the  Longshoremen's  Act  and  in- 
volved conflict  between  Federal  Maritime  jurisdic- 
tion and  the  State  jurisdiction  under  Workmen's  Com- 
pensation laws.  Under  this  doctrine  the  court  ap- 
parently sought  to  concede  to  the  states  the  right 
to  afford  relief  through  their  own  compensation  stat- 
utes in  cases  where  the  injury  arose  in  connection  with 
work  which  was  of  merely  local  concern,  there  being 
then  no  Federal  statute  providing  such  relief;  but 
just  as  in  the  field  of  interstate  transportation  by 
railroad,  the  jurisdiction  which  the  states  had  exer- 


27 

cised  to  afford  relief  in  this  field  during  the  absence  of 
Federal  remedial  legislation,  disappeared  upon  the 
passage  of  the  Federal  Employers'  Liability  Act. 

See   New    York   Central  Railroad   Company   v. 
Winfield,  244  U.S.  147. 

Similarly,  on  the  passage  of  the  Longshoremen's 
Act  any  jurisdiction  exercised  by  the  states  to  afford 
in  certain  (very  likely  borderline)  cases  a  measure  of 
relief  as  a  matter  of  local  concern,  likewise  disap- 
peared. The  Federal  Government,  although  it  may 
have  acquiesced  in  the  exercise  by  the  States  of  juris- 
diction in  an  unoccupied  field  of  Federal  jurisdiction, 
completely  ousted  whatever  State  jurisdiction  was 
presumed  to  exist  when  it  finally  entered  that  field 
and  exercised  its  own  jurisdiction  therein  through  the 
Longshoremen's  Act.  None  of  the  cases  decided  by 
the  Supreme  Court,  and  usually  cited  in  support  of 
the  so-called  local  concern  doctrine,  involved  a  fact 
situation  which  would  have  come  within  the  Long- 
shoremen's Act,  if  it  had  then  been  in  existence.  The 
only  case  arising  since  the  Longshoremen's  Act  be- 
came effective  in  which  the  Supreme  Court  had  occa- 
sion to  pass  upon  the  question  of  the  existence  of  State 
jurisdiction  as  a  matter  of  local  concern  within  the 
field  now  covered  by  the  Longshoremen's  Act  is  the 
case  of  Parker  v.  Motor  Boat  Sales,  Inc.,  314  U.S.  244 
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(1941),  supra,  and  in  that  case  the  Supreme  Court 
refused  to  apply  such  doctrine,  holding  that  the  death 
of  the  employee  came  within  the  purview  of  the 
Longshoremen's  Act  and  not  within  the  purview  of 
the  State  Compensation  law. 

The  local  concern  doctrine  was  evolved  only  to 
supplement  the  long  standing  test  of  jurisdiction  in 
admiralty  in  tort  cases,  namely,  locus,  by  inquiring 
not  only  where  the  injury  occurred  but  also  what  the 
employee  was  doing,  that  is,  if  he  was  engaged  in 
maritime  employment.  Before  that  doctrine  was 
evolved  the  mere  fact  of  injury  on  navigable  waters 
was  sufficient  to  establish  jurisdiction  in  the  Federal 
Admiralty  Courts.  In  Imbrovek  v,  Hamburg -Ameri- 
can Steam  Packet  Co.,  190  F.  229,  (Md.  1911)  the 
court  at  Page  233,  said: 

"The  Supreme  Court  has  said  'Every  species  of 
toii:,  however  occurring  and  whether  on  board 
a  vessel  or  not,  if  upon  the  high  seas  or  navig- 
able waters,  is  of  admiralty  cognizance.'  The 
Plymouth,  3  Wall.  37,  18  L.  Ed.  125.  This  lan- 
guage was  used  45  years  ago.  The  Supreme 
Court  has  never  intimated  any  dissatisfaction 
with  it/' 

The  Imbrovek  case  was  affirmed  by  the  Court 
of  Appeals,  4th  Circuit  sub  nom.   Atlantic  Transport 
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Co.  of  West  Virginia  v.  Imhrovek,  193  F.  1019  in  a 
memorandum  decision,  which  stated: 

"We  find  ourselves  in  full  accord  with  the  views 
of  the  court  below,  on  all  questions  raised  by  the 
assignments  of  error." 

When  the  case  reached  the  U.  S.  Supreme  Court, 
234  U.S.  52,  the  latter  court  in  affirming  the  judg- 
ment of  the  court  below,  quoted  at  Page  59  of  its 
opinion  from  the  early  decision  above  mentioned : 

"The  jurisdiction  of  the  Admiralty  over  mari- 
time torts  does  not  depend  upon  the  wrong  hav- 
ing been  committed  on  board  the  vessel,  but  upon 
its  having  been  committed  upon  the  high  seas 
or  other  navigable  waters.  The  vessel  itself  was 
unimportant.  *  *  *  The  jurisdiction  of  the  ad- 
miralty does  not  depend  upon  the  fact  that  the 
injury  was  inflicted  by  the  vessel,  but  upon  the 
locality  —  the  high  seas  or  navigable  waters 
where  it  occurred.  ^ Every  species  of  tort,  how- 
ever occurring,  and  whether  on  board  a  vessel 
or  not,  if  upon  the  high  seas  or  navigable  water, 
is  of  admiralty  cognizance'." 

Finally,  in  London  Guarantee  and  Accident  Co. 
V.  Industrial  Commission,  279  U.S.  109  (1928)  the 
court,  at  Page  123,  said: 

"Objection  is  made  that  the  deceased  here  lost 
his  life  by  drowning  when  he  was  not  on  a  vessel 
in  the  navigation  of  which  he  had  been  employed 
as  a  seaman.  This  is  immaterial.  He  was  lost 
in  navigable  waters.  He  was  engaged  in  at- 
tempting to  mxoor  and  to  draw  into  a  safe  place 
the  vessel  with  relation  to  which  he  was  em- 
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ployed.  It  is  clearly  established  that  the  jur- 
isdiction of  the  admiralty  over  a  maritime  tort 
does  not  depend  upon  the  wrong  having  been 
committed  on  board  a  vessel  but  rather  upon  its 
having  been  committed  upon  the  high  seas  or 
other  navigable  waters.  The  Plymouth,  3  Wall. 
20,  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.S. 
52,  59,  60." 

See  also  Merritt-Chapman  &  Scott  v.  Bassett, 
50  F.  Supp.  488  (1943),  where  the  employee  was 
injured  while  repairing  a  lighthouse. 

Since  the  enactment  of  the  Longshoremen's  Act, 
the  reason  for  the  doctrine  and  the  doctrine  itself 
have  disappeared  so  far  as  cases  coming  within  the 
purview  of  the  Longshoremen's  Act  are  concerned. 
In  the  case  of  Parker  v.  Motor  Boat  Sales,  Inc., 
supra,  the  Supreme  Court  held  in  effect  that  in  all 
cases  of  Admiralty  and  Maritime  jurisdiction,  federal 
jurisdiction  is  exclusive  and  state  action  forbidden. 
The  decision  in  the  Parker  case  was  anticipated  in  the 
case  of  Continental  Casualty  Company  v.  Lawson, 
64  F.  (2d)  802  (CCA.  5,  1933),  where  the  court  at 
Page  805,  said: 

'The  elaborate  provisions  of  the  Act,  viewed  in 
the  light  of  prior  Congressional  legislation  as  in- 
terpreted by  the  Supreme  Court,  leaves  no  room 
for  doubt,  as  it  appears  to  us,  that  Congress  in- 
tended to  exercise  to  the  fullest  extent  all  the 
power  and  jurisdiction  it  had  over  the  subject- 
matter.  *  *  *  State  compensation  laws  and  this 
compensation  law  of  Congress  are  mutually  ex- 
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elusive  of  each  other.  The  existence  of  the  Act 
of  1927  must  be  taken  into  consideration  and 
given  effect  in  determining  whether  under  Sec- 
tion 3  (33  U.S.C.A.  Sec.  903)  thereof  the  com- 
pensation laws  of  the  states  are  valid  and  ap- 
plicable; for  state  laws  cannot  now  validly 
apply  to  a  subject-matter  over  which  Congress 
has  exercised  its  exclusive  jurisdiction." 

See  also  Moore  v.  Christiensen  S.S.  Co.,  53  F. 
(2d)  299  (CCA.  5,  1931). 

The  case  of  the  DeBardeleben  Coal  Corp.  v.  Hen- 
derson, 142  F.  (2d)  481  (CA.  5,  1944)  fully  dis- 
cusses the  exclusiveness  of  Federal  jurisdiction  in 
maritime  cases  before  and  after  the  period  of  the 
"local  concern"  doctrine.  At  Page  483  of  that  de- 
cision, the  court  said : 

"As  the  Parker  case  pointed  out,  it  is  not  at  all 
necessary  now  to  redetermine  the  correctness 
vel  non  of  the  Jensen  case  or  of  any  of  the  brood, 
hatched  from  it,  which,  teetering  and  wavering 
on  the  line  the  Jensen  case  had  drawn  between 
State  and  Federal  jurisdiction,  drew  it  now  on 
this,  and  now  on  the  other,  side  as  hard  cases 
piled  up  to  make  bad  law  worse.  It  is  sufficient 
to  say  that  Congress  intended  the  compensation 
act  to  have  a  coverage  co-extensive  with  the 
limits  of  its  authority  and  that  the  provision  'if 
recovery  *  *  *  may  not  validly  be  provided  by 
State  law'  was  placed  in  the  Act  not  as  a  re- 
linquishment of  any  part  of  the  field  which  Con- 
gress could  validly  occupy  but  only  to  save  the 
Act  from  judicial  condemnation  by  making  it 
clear  that  it  did  not  intend  to  legislate  beyond 
its  constitutional  powers.  Having  in  mind  the 
confused  and  confusing  mass  of  quasi  legisla- 
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tive  decisions  which,  as  such  decisions  always 
tend  to  do,  had  rendered  the  law  almost  hopelessly 
uncertain,  this  provision  was  inserted  to  avoid, 
not  to  provide,  a  new  basis  for  further  judicial 
trimming.  In  the  applicaton  of  the  act,  there- 
fore, the  broadest  ground  it  permits  of  should  be 
taken.  No  ground  should  be  yielded  to  state 
jurisdiction  in  cases  falling  within  the  principle 
of  the  Jensen  case  merely  because  the  Supreme 
Court,  before  the  Federal  Compensation  Law 
went  into  effect,  did  here  a  little,  there  a  little, 
chip  and  whittle  Jensen  down  in  the  mass  of 
conflicting  and  contradictory  decisions  in  which 
it  advanced  and  applied  the  'local  concern'  doc- 
trine to  save  to  employees  injured  on  navigable 
waters,  and  other  wise  remediless,  the  remedies 
State  Compensation  laws  afforded  them.  In 
short,  the  Federal  Compensation  Law  now  in 
effect,  the  judicial  tergiversations  which  went  on 
before  its  passage  no  longer  have  point.  This  is 
what  we  held  in  the  Lawson  case,  what  the  Su- 
preme Court  held  in  the  Parker  case,  supra.  We 
adhere  to  that  holding.  The  judgment  was  right. 
It  is  affirmed." 

In  Travelers  Insurance  Co.  v.  McManigal,  139  F. 
(2d)  949  (C.A.  4,  1944),  on  Page  953  of  the  reported 
decision,  the  court,  while  decrying  the  doubts  which 
have  beset  the  courts  and  litigants  in  this  field  of 
law  through  the  uncertain  limits  of  the  spurious  doc- 
trine of  local  concern,  in  no  uncertainty  concluded: 

"But  if  the  conclusions  we  have  reached  in  this 
case  with  respect  to  the  locality  of  the  injury 
and  the  nature  of  the  employment  of  the  deceased 
are  valid,  there  is  no  room  for  the  application  of 
the  rule  announced  in  cases  of  the  Rohde  class." 
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2.  The  Payment  of  Compensation  Purportedly 
Under  the  State  Law  Did  Not  Oust  Federal 
Jurisdiction. 

The  appellants  contend  at  Page  30  of  their  brief 
that  the  State  law  provided  claimant's  "exclusive 
remedy  for  compensation".  That  would  be  true  if 
there  were  no  other  jurisdiction  or  remedies  than 
those  afforded  by  the  State.  Certainly,  it  could  not 
be  contended  that  the  State  intended  to  immunize  its 
workers,  regardless  of  employment,  from  any  form 
of  Federal  compensation  in  the  event  of  injury. 

Even  if,  contrary  to  what  appellees  have  herein 
expressed,  there  could  be  concurrent  jurisdiction  be- 
tween a  State  and  the  Federal  Government  with  ref- 
erence to  an  injury  which  arose  out  of  maritime  em- 
ployment, action  under  the  State  law  would  not  oust 
Federal  jurisdiction. 

United  States  Fidelity  and  Guaranty  Company  v, 
Lawson,  15  F.  Supp.  116  (Ga.  1936);  Great 
Lakes  Dredge  and  Dock  Co.  v.  Brown,  47  F. 
(2d)  265  (Illinois,  1930). 

In  Lawson  v.  Standard  Dredging  Corp.  134  F. 
(2d)  771  (C.A.  5,  1943)  at  Page  772  of  the  opinion, 
the  court  said: 

"The  employees  being  within  the  coverage  of  the 
Federal  Act,  provisions  of  the  employment  con- 
tracts providing  for  waiver  of  benefits  and  the 
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payment  of  other  and  different  benefits  under 
the  State  law  are  invalid.  33  U.S.C.A.,  Sec. 
915(b).'* 

The  following  cases  reveal  the  effect  assigned 
by  the  court  to  the  acceptance  of  State  compensation, 
where  injury  was  beyond  State  jurisdiction: 

In  Kibadeaux  v.  Standard  Dredging  Co.,  81  F. 
(2d)  670  (C.A.  5),  where  the  claim  was  filed  under 
Texas  Compensation  Act  and  acceptance  of  payments 
thereunder  was  without  award  it  was  held  not  to 
estop  recovery  of  damages  by  a  libel  in  admiralty, 
employee's  injury  being  beyond  jurisdiction  of  the 
State  Commission,  and  certiorari  was  denied,  299 
U.S.  549. 

In  Hoffman  v.  New  York,  etc.  Railroad  Co.,  74 
F.  (2d)  227  (CCA.  2),  where  the  agreement  for  com- 
pensation was  approved  by  Connecticut  Compensation 
Commission,  and  payments  thereunder  made,  it  was 
held  no  bar  to  an  action  under  the  Federal  Employers' 
Liability  Act,  with  the  injury  outside  the  Commis- 
sion's jurisdiction,  and  certiorari  was  denied,  294, 
U.S.  715. 

In  Gahagan  Construction  Corporation  v.  Armao, 
165  F.  (2d)  301  (CA.  1,  1948)  where  as  in  the  in- 
stant case  the  employee  had  accepted  compensation 
benefits  under  the  State  Compensation  Law  (Massa- 
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chusetts)  and  had  subsequently  filed  suit  in  Federal 
Court  under  the  Jones  Act,  the  court  said: 

"We  do  not  think  the  mere  receipt  of  payments 
under  the  State  Act  is  sufficient  to  bind  the 
plaintiff  here  and  prevent  his  pursuing  other 
remedies  he  might  have  on  either  the  law  or 
admiralty  side  of  the  court." 

In  Kantleberg  v.  G.  M.  Standifer,  7  F.  (2d)  922 
(Oregon  1920),  where  the  injured  employee  accepted 
benefits  under  the  Oregon  Compensation  Act,  the 
effect  was  held  not  prejudicial  to  employee's  rights 
under  Federal  law,  and  the  same  was  held  true  in 
Massachusetts  Bonding  &  Insurance  Co,  v.  Lawson, 
149  F.  (2d)  853  (C.A.  5,  1945),  where  the  employee 
accepted  compensation  benefits  and  signed  a  settle- 
ment receipt  under  the  Florida  State  Law  and  sub- 
sequently filed  a  claim  under  the  Longshoremen's  Act, 
as  in  the  instant  case. 

Appellants  in  their  brief  at  Pages  31-33  argue 
the  full  faith  and  credit  clause  where  there  was  a 
question  as  to  compensation  to  the  injured  from  the 
several  states,  but  appellees  fail  to  see  any  applica- 
tion in  the  instant  case. 

One  view  is  that  an  acceptance  of  compensation 
under  a  State  Compensation  Law  is  that  it  is  a  settle- 
ment only  of  the  rights,  if  any,  under  the  State  law, 
but  does  not  settle  the  liability  of  employers  to  em- 
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ployees  engaged  in  interstate  or  foreign  commerce  or 
in  maritime  employment,  not  within  the  State  law. 

Hoffman  v.  N.  Y.,  N,  H.  &  H.  R.  Co,,  74  F.  (2d) 
227,  231,  (C.A.  2,  1934); 

Industrial  Commission   v.   McCartin,   330   U.S. 
622. 

In  the  last  cited  case,  the  court  said  that  in  the 
absence  of  ''unmistakable  language"  a  statute  should 
not  be  construed  as  to  "cut  off  an  employee's  right 
to  sue  under  other  legislation  passed  for  his  benefit". 

While  appellants  might  discern  a  leeway  under 
such  decisions  for  "compensation  shopping",  (Appel- 
lants' Brief  35),  nevertheless,  to  appellees,  the  main- 
tenance of  such  rights  appears  far  more  preferable  to 
the  "short  changing"  in  compensation  which  otherwise 
might  inure  to  appellants'  financial  and  unearned 
benefits  if  human  rights  were  not  so  protected. 

It  does  not  appear  in  good  taste  for  the  appel- 
lants to  accuse  claimant  of  "compensation  shopping" 
when  it  was  at  their  insistence  that  the  State  com- 
pensation was  secured.    (Tr.  70-72). 

It  appears  from  the  record  that  the  payment  of 
State  compensation  to  claimant  was  the  result  of 
efforts  of  the  appellants  rather  than  the  result  of  the 
mere  filing  of  any  claim  on  behalf  of  the  claimant. 
This  is  borne  out  by  the  letter  of  the  District  Super- 
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visor  (Tr.  69),  and  the  report  of  the  inspector  for  the 
Department  of  Labor  and  Industries,  at  the  Tacoma 
Branch,  (Tr.  64-65),  under  assignment  dated  No- 
vember 22,  1950,  in  which  it  is  stated: 

"After  investigating  the  accident  to  Robert  Mar- 
kovich  at  the  Western  Boat  Building  Company 
on  October  18,  1950,  I  find  it  happened  as  re- 
ported on  claim  slip,  and  the  boat  El  Sol  was 
still  in  commission  with  the  crew  working  days. 
The  boat  was  on  the  marine  ways  at  the  company 
plant  at  E.  11th  St.,  Tacoma.  In  my  opinion, 
this  is  a  case  for  the  Harbor  Workers'  Compen- 
sation as  we  have  no  jurisdiction  over  boats  in 
commission." 

This  report  might  certainly  have  furnished 
proper  basis  for  a  decision  in  accordance  therewith, 
and  been  so  accepted  by  claimant,  but  for  the  in- 
sistence of  the  appellants  by  and  through  their  counsel 
who  under  date  of  November  28,  1950,  wrote  to  the 
department  insisting  that  compensation  should  be 
made  under  the  State  compensation  law,  (Tr.  70-72), 
and  it  was  not  until  after  receipt  of  this  letter  from 
appellants'  attorneys  that  the  department  voluntarily 
and  without  any  communication  from  the  claimant 
made  the  payments  to  which  appellants  refer  and 
upon  which  appellants  contend  the  claimant  is 
estopped  from  claiming  any  benefits  under  the  Long- 
shoremen's Act.    (See  Appellenats'  Brief,  page  30). 

In  view  of  the  circumstances  under  which  vol- 
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untary  payments  of  state  compensation  were  made, 
we  cannot  agree  with  appellants'  contention  that  such 
worked  an  estoppel  against  claimant's  application 
herein  for  federal  relief. 

See  Kibadeaux  v.  Standard  Dredging  Co.,  supra; 
and  Massachusetts  Bonding  &  Insurance  Co.  v. 
Lawson,  supra. 

Again  ,the  full  faith  and  credit  clause  of  the  Con- 
stitution which  appellants  have  seen  fit  to  interject 
into  the  issues  in  this  case  is  not  applicable  in  this 
instance  where  there  is  involved  the  question  of  Fed- 
eral versus  State  jurisdiction. 

United  States  Constitution,  Art.  IV,  Section  1. 

When  the  States  in  Article  III,  Section  2  of  the 
Constitution  of  the  United  States  extended  the  judi- 
cial power  of  the  United  States  "to  all  cases  of  ad- 
miralty and  maritime  jurisdiction"  and  in  Article  VI 
of  the  same  instrument  provided  that  "this  Constitu- 
tion and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof  *  *  *  shall  be  the  supreme 
law  of  the  land  and  the  judges  in  every  state  shall 
be  bounded  thereby,  anything  in  the  Constitution  or 
Laws  of  any  state  notwithstanding,"  it  was  not  in- 
tended that  a  Federal  law  relating  to  a  maritime  in- 
jury and  providing  an  exclusive  remedy  should  be 
nullified  by  an  award  of  a  state  commission  under 
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state  law.  Moreover,  there  was  no  specific  adjudi- 
cation by  the  Washington  Commission  upon  the  issue 
whether  the  Federal  or  State  compensation  law  was 
applicable,  so  that  in  any  event  that  issue  is  not  res 
adjudicata.  Hoffman  v.  N.  Y.,  N.  H.  &  H.  R.  Co., 
74  F.  (2d)  227,  230  (C.A.  2,  1934,  cert.  den.  294 
U.S.  715;  Bretsky  v.  Lehigh  Valley  R.R.  Co.,  156  F. 
(2d)  594  (C.A.  2,  1946). 

It  should,  therefore,  be  clear  that  the  payments 
here  in  question  and  so  made  were  not  res  judicata 
and  did  not  have  the  effect  of  a  "judgment"  under 
Washington  law.  In  brief,  an  award  of  compensation 
is  not  a  judgment.  Lane  v.  Industrial  Accident  Com- 
mission, 54  F.  (2d)  338. 

Aside  from  the  foregoing  consideration,  it  may 
be  observed  that  Section  5  of  the  Longshoremen's  Act, 
33  U.S.C.A.,  Sec.  905,  provides  that  the  liability  of 
an  employer  for  an  injury  which  comes  within  the 
provisions  of  the  Longshoremen's  Act  shall  be  *'ex- 
clusive  and  in  place  of  all  other  liability".  And,  in 
addition,  Section  16  of  said  Act,  33  U.S.C.A.,  Sec. 
916,  provides  that  no  assignment  or  release  except  as 
provided  in  said  Act  shall  be  valid.  The  acceptance, 
therefore,  of  smaller  compensation  benefits  under  the 
state  law  could  not  operate  as  a  bar  to  the  rights 
under  the  Federal  law. 
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3,     ''Twilight  Zone^'  Theory  Not  Applicable. 

Appellants  appear  to  be  of  the  opinion  that  Davis 
V.  Department  of  Labor  and  Industries,  317  U.S.  249, 
changed  jurisdictional  concepts  to  the  extent  that  they 
consider  the  court  there  held  that  in  cases  of  ap- 
parent conflict  between  State  and  Federal  jurisdic- 
tion, the  state  may  assume  jurisdiction  of  the  claim. 
(Appellants'  Brief,  pages  23-24).  This  is  an  inac- 
curate view.  In  the  Davis  case  the  employee  was 
engaged  in  dismantling  a  bridge  spanning  a  river 
(a  non-maritime  employment).  At  the  time  of  injury, 
in  connection  with  that  employment  he  was  standing 
upon  a  barge  helping  to  load  steel  which  had  been  cut 
from  the  bridge,  (a  maritime  employment).  Depend- 
ing upon  the  elements  stressed  by  the  employee  be- 
fore a  State  or  Federal  Tribunal,  jurisdiction  in  either 
tribunal  could  be  sustained.  Here  the  employee  ap- 
plied to  the  state  tribunal  because  of  the  non-mari- 
time elements  in  his  employment  as  dismantler  of  a 
bridge.  He  could  have  gone  before  the  Federal  Tri- 
bunal and  shown  that  he  was  a  loader  of  a  barge 
and  thus  rested  upon  the  maritime  elements.  In  that 
case,  after  reviewing  the  history  leading  to  the  en- 
actment of  the  Longshoremen's  Act,  and  calling  at- 
tention to  the  apparently  insurmountable  difficulty  in 
fixing  the  dividing  line  between  Federal  and  State 


41 

jurisdiction,  the  Court  stated  that  there  was  un- 
doubtedly a  "twilight  zone",  composed  of  cases  where 
the  facts  do  not  bring  them  clearly  within  either  the 
Federal  or  the  State  jurisdiction.  In  such  circum- 
stances the  court  said  that  it  would  not  interfere 
with  the  determination  of  the  agency  charged  with 
the  responsibility  of  fact  finding  and  of  determining 
jurisdiction.  It  stated  that  it  would  reject  "only  in 
cases  of  apparent  error".  Such,  however,  is  a  far 
cry  from  stating  that  Federal  jurisdiction  is  ousted 
(in  a  case  in  which  the  deputy  commissioner  deter- 
mines that  he  has  jurisdiction)  by  a  previous  deter- 
mination of  a  state  agency  that  it  has  jurisdiction. 
In  fact,  the  very  contrary  would  seem  to  be  a  proper 
deduction  from  the  Davis  case  for  the  following  rea- 
son that  although  the  appeal  in  the  Davis  case  was 
from  a  determination  by  a  state  agency,  the  court 
at  page  256,  stated: 

"Where  there  has  been  a  hearing  by  the  federal 
administrative  agency  entrusted  with  broad 
powers  of  investigation,  fact  finding,  determina- 
tion, and  award,  our  task  proves  easy.  There, 
we  are  aided  by  the  provision  of  the  federal  act, 
33  U.S.C.,  Sec.  920,  which  provides  that,  in  pro- 
ceedings under  that  act,  jurisdiction  is  to  be  'pre- 
sumed, in  the  absence  of  substantial  evidence  to 
the  contrary'.  Fact  findings  of  the  agency,  where 
supported  by  the  evidence,  are  made  final.  Their 
conclusion  that  a  case  falls  within  the  federal 
jurisdiction  is  therefore  entitled  to  great  weight 
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and  will  be  rejected  only  in  cases  of  apparent 
error." 

To  the  same  effect,  see  Travelers  Insurance  Co.  v, 
McManigal,  supra,  and  Cardillo  v.  Liberty  Mutual 
Insurance  Co.,  330  U.S.  469  (1947). 

The  view  above  expressed  would  mean,  given  the 
presumption  of  Federal  jurisdiction,  plus  a  finding  of 
jurisdiction  by  the  deputy  commissioner  in  a  case 
where  the  employee  is  injured  while  repairing  a 
vessel,  (a  clearly  maritime  employment),  at  a  place 
within  admiralty  jurisdiction  (whether  viewed  from 
the  fact  that  the  injury  occurred  on  the  marine  rail- 
way or  in  the  water  where  he  fell),  there  is  no  "ap- 
parent error"  and  the  deputy  commissioner's  conclu- 
sion should  not  be  rejected. 

The  Court  emphasized  in  the  Davis  case  (page 
258)  that  "the  federal  authorities  have  taken  no 
action  under  the  Longshoremen's  Act."  The  court  did 
not  state  or  intimate  in  its  opinion  that  the  deputy 
commissioner's  jurisdiction  under  the  Federal  law  is 
ousted  where  the  state  makes  the  first  determination. 
The  entire  portent  of  the  opinion  is  to  the  contrary. 
As  we  have  hereinbefore  contended  in  citing  a  list 
of  authorities,  federal  jurisdiction  is  not  ousted  by 
the  assumption  of  jurisdiction  by  the  state.  The 
most  that  can  be  said  is  that  in  these  "twilight  zone" 
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cases,  if  payment  should  happen  to  have  been  made 
under  the  state  law,  such  payment  may  be  credited 
against  an  award  under  the  Federal  statute.  Lawson 
V.  Standard  Dredging  Corporation,  134  F.  (2d)  771, 
772,  (C.A.  5,  1943).  This  is  similar  to  the  practice 
uniformly  followed  where  an  injured  employee  may 
have  concurrent  rights  under  the  compensation  laws 
of  two  separate  states.  Industrial  Indemnity  Ex- 
change V.  Industrial  Accident  Commission,  182  P. 
(2d)  309,  (Cal.  1947) ;  and  McLaughlin's  case,  274 
Mass.  217,  174  N.E.  338.  See  also  in  this  respect  the 
annotations  and  cases  cited  in  101  A.L.R.  1445  and 
150  A.L.R.  432. 

The  case  of  Cook  v.  Minneapolis  Bridge  Con- 
struction Company,  43  N.W.  (2d)  792,  (Minn.  1950) 
appears  to  be  the  latest  decision  concerning  an  em- 
ployee who  has  possible  rights  under  two  statutes  for 
the  same  injury.  It  fully  reviews  the  subject.  What- 
ever salutary  effect  the  Davis  case  may  have  upon 
resolving  the  confusion  relating  to  state  and  federal 
jurisdiction  in  injury  cases,  it  should  not  be  miscon- 
strued as  holding  that  an  employee  who  has  a  right 
under  a  Federal  statute  can  be  deprived  of  that  right 
merely  by  the  assumption  of  jurisdiction  by  a  state 
tribunal. 


44 

C.     MOTION  FOR  TRIAL  DE  NOVO  PROPERLY 
DENIED. 

Appellants  argue  that  the  District  Court  erred 
in  denying  to  them  "a  de  novo  review  of  the  question 
of  whether  Markovich  was  injured  on  Navigable 
waters".  Appellants  waited  until  the  day  of  trial  to 
interpose  their  motion  for  trial  de  novo,  and  the  de- 
cision of  that  court  thereon,  as  found  in  the  order  of 
dismissal  (Tr.  22-25),  is  in  pertinent  part,  as  follows: 

"  *  *  *,  and  the  plaintiffs  having  interposed 
their  motion  for  trial  de  novo  upon  the  question 
of  difference  between  a  marine  railway  and  the 
term  "any  dry  dock"  and  if  intervenor  was  in- 
jured on  navigable  waters  of  the  United  States, 
within  the  meaning  of  the  Longshoremen's  and 
Harbor  Workers'  Act,  ivith  the  offer  of  expert 
testimony  thereon,  on  the  ground  that  the  same 
involved  a  jurisdictional  fact  and  was  open  to  re- 
view, and  the  court  having  received  the  memor- 
andum of  the  deputy  commissioner  thereon  and 
heard  and  considered  the  arguments  of  counsel, 
and  it  appearing  to  the  court  that  evidence  upon 
the  alleged  question  of  jurisdictional  fact  has 
been  fully  and  completely  presented  before  the 
deputy  commissioner  and  that  the  plaintiffs  do 
not  allege  that  they  have  newly  discovered  evi- 
dence or  different  evidence  to  present  to  the 
court,  nor  do  plaintiffs  advance  any  other  valid 
reason  why  there  should  be  a  new  record,  and  it 
also  appearing  that  such  matter  of  trial  de  novo 
is  within  the  discretion  of  the  court,  and  the 
court  having  for  such  reasons  denied  the  mo- 
tion therefor,  *  *  *  proceeded  to  hear  and  de- 
termine this  matter  upon  the  transcript  of  the 
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record  of  hearing  before  the  deputy  commissioner 
herein  filed  *  *  *."  (Emphasis  ours.) 

Appellants  in  the  court  below  as  well  as  here 
rely  upon  the  case  of  Crowell  v.  Benson,  285  U.S.  22 
in  seeking  trial  de  novo  in  proceedings  under  the 
Longshoremen's  Act,  in  which  case  the  court,  three 
judges  dissenting  held  that  the  lower  court  properly 
could  permit  a  trial  de  novo  upon  the  question  there 
at  issue  of  whether  the  relation  of  master  and  ser- 
vant existed.  An  analysis  of  that  case  and  its  im- 
port and  effect  requires  a  consideration  of  what  pre- 
ceded it,  the  surrounding  circumstances  and  what 
has  happened  since.  As  hereinbefore  stated,  prior 
to  the  enactment  of  the  Longshoremen's  Act  the 
United  States  Supreme  Court  in  several  cases  had 
held  that  the  states  did  not  have  authority  and  Con- 
gress could  not  under  the  Constitution  delegate  to 
them  the  right  to  legislate  with  reference  to  compen- 
sation for  employees  injured  while  engaged  in  mari- 
time employment.  That  right  was  considered  to  belong 
exclusively  to  Congress:  Southern  Pacific  Co.  v.  Jen- 
sen, 244  U.S.  205,  217;  Knickerbocker  Ice  Co.  v. 
Stewart,  253  U.S.  149,  164;  Washington  v.  Dawson 
&  Co.,  264  U.S.  219,  227.  It  was  for  these  employees, 
longshoremen  and  harbor  workers  that  the  Longshore- 
men's Act  was  passed.  Parker  v.  Motor  Boat  Sales, 
Inc.,  314  U.S.  244,  250.    When  the  Longshoremen's 
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Act  was  passed  (1927)  and  when  Crowell  v.  Benson 
was  decided  (1932)  review  procedure  affecting  ad- 
ministrative bodies  exercising  quasi-judicial  functions 
had  not  fully  been  developed.  Quasi- judicial  determina- 
tions by  administrative  officers  were  then  relatively 
new,  and  a  new  concept  of  public  administrative  law 
was  in  the  making.  To  have  legal  questions  decided 
through  the  exercise  of  quasi-judicial  functions  by 
an  administrator  was  still  an  innovation. 

Crowell  V.  Benson,  supra,  held,  in  effect,  that 
findings  of  fact  of  the  deputy  commissioner  are  final 
and  conclusive  except  as  to  those  facts  which  the  court 
variously  labeled  basic,  fundamental  or  jurisdictional ; 
as  to  these,  the  Supreme  Court  said  that  the  reviewing 
court  could  permit  a  trial  de  novo. 

In  order  to  understand  the  kind  of  "fact"  the 
court  was  referring  to,  it  is  necessary  to  consider  the 
several  possible  categories  of  fact;  they  are  (1)  or- 
dinary fact,  (2)  statutory  jurisdictional  fact,  and 
(3)  constitutional  jurisdictional  fact.  (1)  An  ordi- 
nary fact,  for  instance,  and  in  respect  to  the  Long- 
shoremen's and  Harbor  Workers'  Act,  would  be  the 
extent  of  the  employee's  disability  or  the  amount  of 
his  wages.  (2)  A  statutory  jurisdictional  fact  would 
be,  for  instance,  whether  the  injury  arose  out  of  and 
in  the  course  of  employment  or  whether  the  injured 
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employee  was  a  member  of  a  crew.    Wm.  Spencer  & 

Son  Corp.  v.  Lowe,  152  F.  (2d)  847  (C.A.  2,  1946). 
If  the  injury  did  not  arise  out  of  and  in  the  course  of 
the  employment,  or  if  the  employee  were  a  member  of 
a  crew,  of  course  the  deputy  commissioner  would  not 
have  jurisdiction  under  the  statute  to  make  an  award ; 
the  limitation  imposed  upon  him  exists  by  reason  of 
the  provisions  in  the  statute  itself.  Such  limitation, 
therefore,  would  consist  of  a  statutory  limitation,  not 
a  fundamental  limitation  in  the  constitutional  sense. 
The  facts  considered  in  determining  a  statutory  juris- 
dictional question  are  commonly  referred  to  as  statu- 
tory jurisdictional  facts.  (3)  A  constitutional  jurisdic- 
tional fact  is  one  which  is  considered  in  determining 
the  jurisdiction  of  the  deputy  commissioner  from  an 
entirely  different  standpoint,  —  not  because  of  a 
limitation  appearing  in  the  Act,  but  bearing  upon 
the  question  whether  Congress  had  the  power  or  au- 
thority to  legislate  with  reference  to  the  particular 
matter.  Here  the  emphasis  is  upon  the  power  of 
Congress  rather  than  upon  the  statutory  limitations 
affecting  the  deputy  commissioner.  Under  this  cate- 
gory the  fact  question  arises  in  a  broader  field  so  as 
to  affect  the  deputy  commissioner's  right  to  act,  be- 
cause of  some  constitutional  prohibition  or  limitation 
upon  the  power  of  Congress.  It  is,  therefore,  to  the 
Constitutional  question  rather  than  to  the  statutory 
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question  that  the  facts  may  relate,  which  gives  char- 
acter to  such  facts  as  ''constitutional  jurisdictional 
facts,"  or,  as  identified  by  the  Supreme  Court  in 
Crowell  V.  Benson  as  basic  or  fundamental  facts.  They 
are  called  basic  or  fundamental  because  upon  their 
existence  may  depend  the  jurisdiction  of  the  deputy 
commissioner  to  act,  not  because  of  the  express  pro- 
visions of  the  statute,  but  because  of  the  constitu- 
tional limitation  of  the  exercise  of  the  Congressional 
power. 

In  what  category  belongs  the  fact  question  — 
Was  the  employee  injured  upon  the  navigable  waters 
of  the  United  States?  The  statute  provides  for  the 
payment  of  compensation  for  disability  or  death  only 
from  injury  "occurring  upon  the  navigable  waters  of 
the  United  States".  The  fact  of  injury  upon  the  nav- 
igable waters  of  the  United  States  is  a  statutory  not 
Constitutional  requirement.  There  is  nothing  in  the 
Constitution  which  would  prohibit  Congress  from  pro- 
viding for  compensation  for  injuries  sustained  in 
maritime  employment  which  occurred  other  than  upon 
navigable  waters  of  the  United  States.  Even  in  the 
maritime  field  the  events  which  Congressional  leg- 
islation may  affect  do  not  necessarily  have  to  occur  on 
water.  O^Donnell  v.  Great  Lakes  Dredge  and  Dock 
Co.,  318  U.S.  36  (1942) ;  Strika  v.  Netherlands  Minis- 
try of  Traffic,  185  F.  (2d)  555  (C.A.  2,  1950) ;  see 
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also  Benedict,  The  American  Admiralty,  Fifth  Edi- 
tion, Section  25.  There  would  appear  to  be  no  ques- 
tion of  the  power  of  Congress  in  this  respect  which 
would  give  rise  to  a  constitutional  fact  question  or  a 
"basic",  or  "fundamental"  question  such  as  Crowell 
V.  Benson  speaks  of.  In  Crowell  v.  Benson  the  ques- 
tion whether  the  injury  occurred  upon  the  navigable 
waters  of  the  United  States  was  not  involved;  hence 
that  court's  expressions  regarding  the  right  of  trial 
de  novo  as  to  the  locus  of  the  injury  is  obiter  dicta 
and  not  binding  upon  this  court  in  the  instant  case. 
Pacific  S.S.  Co.  v.  Peterson,  278  U.S.  130 ;  Harriman 
V.  Northern  Securities,  197  U.S.  244;  Williams  v. 
United  States,  289  U.S.  553. 

Even  as  to  expressions  of  the  Supreme  Court 
which  are  not  obiter  dicta,  lower  courts  may  decline 
to  follow  them  where  it  appears  that  the  court  itself 
in  later  pronouncements  has  considered  them  unsound. 
Barnette  v.  West  Virginia  State  Board  of  Education, 
47  F.  Supp.  251  (W.  Va.)  aff  d  319  U.S.  624.  More- 
over, lower  Federal  Courts  need  not  follow  decisions 
of  the  Supreme  Court  where  "new  doctrinal  trends" 
are  indicated  by  later  decisions.  Perkins  v.  Endicott 
Johnson  Corp.,  128  F.  (2d)  208,  217-218  (C.A.  2) 
affd.  317  U.S.  501.  Later  decisions  of  the  Supreme 
Court  have  all  but  overruled  Croivell  v.  Benson  — 
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See  Davis  v.  Department  of  Labor,  317  U.S.  249,  256; 
South  Chicago  Coal  &  Dock  Co.  v.  Bassett.  309  U.S. 
251;  Cardillo  v.  Liberty  Mutual  Insurance  Co.,  330 
U.S.  469;  cf.  concurring  opinion  in  Estep  v.  United 
States,  327  U.S.  114  at  page  142.  The  Supreme  Court 
has  neither  cited  Crowell  v.  Benson  with  approval  nor 
followed  it  in  any  subsequent  case  in  so  far  as  the 
expressions  therein  upon  the  right  of  trial  de  novo. 
Cf.  Myers  v.  Bethlehem  Corp.,  303  U.S.  41,  50;  Phelps 
Dodge  Corp.  v.  Labor  Board,  313  U.S.  177;  Labor 
Board  v.  Hearst  Publications,  322  U.S.  111.  The 
opinion  in  Crowell  v.  Benson  also  elicited  uniform 
criticism  from  legal  commentators.  See  e.g.  Dickin- 
son, Crowell  V.  Benson:  Judicial  Review  of  Adminis- 
trative Determination  of  Questions  of  '^Constitutional 
Fact''  (1932),  80  U.  Pa.  L.  Rev.  1055;  Stumberg, 
Finality  of  Administrative  Process  Under  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act 
(1932),  10  Tex.  L.  Rev.  438;  30  Mich.  L.  Rev.  1312 
(1932);  32  Col.  Rev.  738  (1932);  10  N.Y.U.L.  Q. 
Rev.  98  (1932) ;  41  Yale  L.J.  1037  (1932) ;  21  Calif. 
L.  Rev.  266  (1933)  46  Harv.  L.  Rev.  478  (1933); 
Larson,  The  Doctrine  of  '^ Constitutional  Fact"  (1941) 
15  Temple  U.L.Q.  185.  Two  writers  predicted  that 
it  would  eventually  be  overruled.  Landis,  The  Admin- 
trative  Process  (1938),  p.  141,  and  Crucial  Issues  in 
Administrative  Law  (1940),  53  Harv.  L.  Rev.  1077, 
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1093 ;  Davis,  Judicial  Emasculation  of  Administrative 
Action  and  Oil  Proration  (1940),  19  Tex.  L.  Rev.  29, 
58.  A  fortiori  a  statement  by  the  court  as  obiter  dicta 
may  be  disregarded.  Cohens  v.  Virginia,  6  Wheat, 
264,  399  (cited  with  approval  in  Humphrey's  Execu- 
tor V.  United  States,  295  U.S.  602,  627). 

Although  Congress  had  the  constitutional  power 
to  provide  the  workmen's  compensation  remedy  for 
injuries  sustained  on  shore,  Congress  nevertheless 
confined  the  application  of  the  Longshoremen's  Act 
to  injuries  which  occur  upon  the  navigable  waters 
of  the  United  States,  because  longshoremen  were  al- 
ready protected  by  state  laws  with  reference  to  in- 
juries sustained  on  land,  and  Congress  merely  "filled 
in  the  gap"  as  to  the  injuries  sustained  upon  the 
navigable  waters;  see  Parker  v.  Motor  Boat  Sales, 
Inc.,  supra;  and  DeBardeleben  Coal  Co.  v.  Hender- 
son, supra.  It  is  obvious  that  Congress  did  not  use  or 
exhaust  its  full  power.  In  fact,  Congress  did  include 
in  the  Longshoremen's  Act  coverage  as  to  some  in- 
juries which  occur  physically  upon  land,  namely,  those 
which  occur  upon  any  dry  dock.  Sec.  3  (a).  There- 
fore, since  a  question  of  fact  relating  to  the  locus  of 
injury  does  not  involve  the  constitutional  authority  of 
Congress  to  legislate,  but  only  the  jurisdiction  of  the 
deputy  commissioner  to  act  under  the  statute,  locus 
would  be  merely  a  statutory  jurisdictional  fact  ques- 
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tion  similar  to  other  (non-constitutional)  fact  ques- 
tions, such  as  whether  a  particular  injury  arose  out 
of  and  in  the  course  of  employment,  the  absence  of 
which  prerequisite  would  deprive  the  deputy  commis- 
sioner of  authority  to  make  an  award. 

At  no  place  in  the  Longshoremen's  Act  did  Con- 
gress provide  for  a  trial  de  novo.  On  the  contrary,  it 
conferred  upon  the  deputy  commissioner  ''full  power 
to  hear  and  determine  all  questions  in  respect  of  such 
claim"  subject  only  to  the  power  of  the  court  to  set 
aside  his  order  if  ''not  in  accordance  with  law".  That 
phrase  was  borrowed  by  Congress  from  the  statute 
enacted  for  review  by  the  Circuit  Court  of  Appeals  of 
decisions  of  the  Board  of  Tax  Appeals.  The  phrase 
had  a  well  settled  meaning  at  the  time  of  the  enact- 
ment of  the  Longshoremen's  Act;  it  was  construed 
by  the  United  States  Supreme  Court  to  mean  a  review 
upon  the  record  of  the  Board:  Phillips  v.  Commis- 
sioner, 283  U.S.  589.  That  is  the  review  which  Con- 
gress intended  to  be  had  under  Section  21(b)  of  the 
Longshoremen's  Act  (33  U.S.C.A.  Sec.  921  (b)).  It 
is  the  kind  of  review  generally  granted  under  the 
workmen's  compensation  laws  of  the  various  states. 
Numerous  decisions  of  state  courts  declare  the  admin- 
istrative findings  of  fact  to  be  conclusive.  The  Su- 
preme Court  itself  upheld  the  constitutionality  of  such 
finality  in  the  administrative  determination  in  the  case 
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of  Dalstrom  Metallic  Door  Co.  v.  Industrial  Board, 
284  U.S.  594,  affirming  256  N.Y.  199,  176  N.E.  141, 
which  arose  under  the  New  York  Workmen's  Com- 
pensation Law.  To  permit  the  employee  to  relitigate 
on  a  de  novo  basis  the  issues  as  to  the  statutory  jur- 
isdictional facts  would  be  to  disregard  the  record  of 
the  evidence  painstakingly  produced  before  the  deputy 
commissioner  and  to  have  the  proceedings  before  the 
deputy  commissioner  merely  a  preliminary  hearing 
to  a  trial  in  court.  Such  a  process  would  ''defeat  the 
obvious  purpose  of  the  legislation  to  furnish  a  prompt, 
continuous,  expert  and  inexpensive  method  for  deal- 
ing with  a  class  of  questions  of  fact  which  are  pe- 
culiarly suited  to  examination  and  determination  by 
an  administrative  agency  specially  assigned  to  the 
task.  The  object  is  to  secure  within  the  precribed 
limits  of  the  employer's  liability  an  immediate  in- 
vestigation and  a  sound,  practical  judgment,  and  the 
efficacy  of  the  plan  depends  upon  the  finality  of  the 
determination  of  fact  with  respect  to  the  circum- 
stances, nature,  extent  and  consequences  of  the  em- 
ployee's injuries  and  the  amount  of  compensation 
that  should  be  awarded".  The  foregoing  quoted  lan- 
guage is  from  Crowell  v.  Benson,  supra,  at  pages 
46-47  of  that  opinion.  In  several  cases  subsequent  to 
Crowell  V.  Benson,  the  Supreme  Court  pointedly  em- 
phasized that  determinations  of  fact,  where  supported 
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by  evidence,  are  final  and  conclusive  and  not  subject 
to  retrial:  South  Chicago  Coal  &  Dock  Co.,  et  al.  v. 
Bassett,  309  U.S.  251  (1940) ;  Del  Vecchio  v.  Bowers, 
296  U.S.  280  (1935);  Voehl  v.  Indemnity  Insurance 
Co.  of  North  America,  288  U.S.  162  (1933);  Jules 
C.  UHote,  et  al.  v.  Croivell,  286  U.S.  528  (1932); 
Parker  v.  Motor  Boat  Sales,  Inc.,  314  U.S.  244 
(1941) ;  Marshall  v.  Pletz,  317  U.S.  383  (1943).  Cer- 
tainly the  question  as  to  where  an  injury  occurred  is 
a  statutory  jurisdictional  fact,  pure  and  simple. 

Assuming,  however,  that  the  issue  which  appel- 
lants below  demanded  tried  de  novo  were  a  constitu- 
tional jurisdictional  question,  the  granting  of  the  re- 
quest would  be  within  the  discretion  of  the  court 
(this  view  accords  with  the  opinion  expressed  in  Pro- 
fessor Larson's  review  of  Crowell  v.  Benson  in  The 
Doctrine  of  Constitutional  Fact,  15  Temple  U.L.Q. 
185).  The  Court  in  Crowell  v.  Benson,  supra,  did  not 
say  that  a  trial  de  novo  of  the  basic  or  fundamental 
facts  was  mandatory.  It  merely  stated  that  the  lower 
court  did  not  err  in  permitting  such  trial  de  novo.  See 
also  the  decision  in  Moran  v.  Lowe,  52  F.  Supp.  39 
(1943)  to  the  same  effect.  Cf.  Wm.  Spencer  &  Son 
Corp.  V.  Lowe,  152  F.  (2d)  847  (C.A.  2,  1946); 
Tyler  v.  Lowe,  138  F.  (2d)  867  (C.A.  2,  1943).  See 
Vol.  30,  No.  8  Michigan  Law  Review,  page  1314. 
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The  allegations  in  paragraph  IV  of  the  petition 
in  the  instant  case  would  seem  to  preclude  a  trial 
de  novo.  It  is  there  alleged  that  Markovich  on  October 
18,  1950,  was  working  aboard  the  tug  "EL  SOL" 
which  had  been  pulled  onto  plaintiffs'  marine  railway 
and  that  the  employee  "fell  from  said  tug".  There  is 
no  dispute  as  to  these  facts.  It  would  thus  appear 
that  there  is  no  real  issue  of  fact,  and  that  it  would 
be  superfluous  to  again  call  witnesses  to  prove  the 
same  facts.  Appellants  did  not  allege  below  that  they 
had  any  evidence  differing  from  that  produced  before 
the  deputy  commissioner  as  to  the  locus  of  the  injury. 
In  these  circumstances,  as  the  court  stated  in  the  re- 
cent case  of  Luckenbach  S.S.  Co.  v.  Lowe,  96  F.  Supp. 
918   (Pa.  1951): 

"The  Act  (Longshoremen's  Act)  was  not  con- 
strued to  compel  the  court  to  do  so  (try  the  case 
de  novo)  without  the  exercise  of  discretion.  See 
Moran  v.  Lowe,  52  F.  Supp.  39;  Larson,  'The 
Doctrine  of  Constitutional  Facf,  15  Temple  L.Q. 
185,  206  (1941).  It  appears  that  the  evidence 
upon  the  so-called  questions  of  jurisdictional  fact 
has  been  fully  and  completely  presented  before 
the  Deputy  Commissioner  and  the  plaintiff  does 
not  allege  that  he  has  new  or  different  evidence  to 
present  to  the  Court;  nor  does  the  plaintiff  ad- 
vance any  other  valid  reason  why  there  should 
be  a  new  record.  On  the  contrary,  he  merely 
claims  a  trial  de  novo  as  of  right.  This  Court 
is  unwilling  to  hear  de  novo  the  same  testimony 
already  offered  before  the  Deputy  Commis- 
sioner." 
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And  in  determining  the  locus  of  the  injury,  the 
court  is  "aided  by  the  provision  of  the  Federal  Act, 
33  U.S.C.  Sec.  920,  that,  in  proceedings  under  the 
Act,  jurisdiction  is  to  be  'presumed,  in  the  absence 
of  substantial  evidence  to  the  contrary'."  See  Davis 
V.  Department  of  Labor,  supra,  at  p.  256. 

In  view  of  the  above,  the  request  for  a  trial 
de  novo,  it  must  be  contended,  v^as  properly  denied. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  order  of  the  court  below  denying  the 
motion  for  trial  de  novo  and  dismissing  the  petition 
was  proper  and  should  be  affirmed. 
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STATEMENT  DISCLOSING  JURISDICTION 

This  is  an  appeal  by  an  employer  from  a  final  order 
of  the  United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Southern  Division.  The  Department 
of  Labor  and  Industries  of  the  State  of  Washington, 
which  had  taken  jurisdiction  of  the  injury  and  made  pay- 
ments to  the  injured  man,  which  payments  were  ac- 
cepted by  the  injured  man,  was  never  at  any  time  made 
a  party  to  the  matter.  The  Deputy  Commissioner  under 
the    Longshoremen's    and    Harbor    Workers'    Act,    took 


jurisdiction  and  made  an  award  subsequent  to  the  time 
the  State  of  Washington  made  its  award.  The  District 
Court  affirmed  the  action  of  the  Deputy  Commissioner, 
and  employer  has  appealed. 

STATEMENT  OF  THE  CASE 
The  injured  workman,  Robert  Markovich,  was  work- 
ing upon  a  tug,  which  tug  had  been  pulled  upon  a  marine 
railroad.  The  marine  railroad  is  on  the  land  but  a  por- 
tion of  the  railroad  extends  into  the  water  and  the  tug 
being  repaired  had  been  placed  on  said  railroad  and 
pulled  out  of  the  water  onto  the  land.  The  workman  fell 
from  said  tug,  while  working  upon  it,  to  the  shore  below 
where  he  sustained  his  injuries. 

The  legislature  of  the  State  of  Washington  in  the 
year  1925  enacted  chapter  111,  which  inter  alia  reads  as 
follows: 

"Section  18-a.  The  provisions  of  this  act  shall 
apply  to  all  employers  and  workmen  engaged  in 
maritime  occupations  for  whom  no  right  or  obliga- 
tion exists  under  the  maritime  laws  for  personal 
injuries  or  death  of  such  workmen. 

"If  an  accurate  segregation  of  pay  rolls  covering 
anj^  class  or  classes  of  workmen  engaged  in  maritime 
occupations  and  working  part  time  on  shore  and  part 
time  off  shore  cannot  be  made  by  the  employer,  the 
director  of  the  department  of  labor  and  industries 
is  hereby  authorized  and  directed  to  fix  from  time 
to  time  a  basis  for  the  approximate  segregation  of 
the  pay  rolls  of  such  class  or  classes  of  employees 
to  cover  the  shore  part  of  their  work,  and  the  em- 
ployer shall  pay  to  the  accident  fund  on  that  basis 
for  the  time  such  workmen  are  engaged  in  their 
work." 

Following  the  above  section  of  the  statute,  the  di- 
rector of  labor  and  industries  placed  the  employer,  the 


Western  Boat  Building  Company,  a  partnership,  and  the 
employee,  Robert  Markovich,  in  the  proper  class 
and  proceeded  to  levy  upon  the  Western  Boat  Building 
Company,  a  partnership,  its  tax  as  provided  by  law,  and 
when  the  injured  workman  was  injured,  the  Department 
of  Labor  and  Industries  proceeded  to  entertain  his  claim 
and  to  pay  to  him  the  proper  amount  for  his  injuries,  all 
because  they  had  segregated  the  work  which  men  were 
doing  for  the  Western  Boat  Building  Company,  and  the 
work  that  Robert  Markovich  had  done,  being  on  the  land 
and  on  a  marine  railroad,  they  proceeded  to  pay  him  in 
accordance  with  the  law. 

SPECIFICATION  OF  ERRORS 

1.  The  Deputy  Commissioner  erred  in  taking  juris- 
diction and  the  District  Court  erred  in  affirming  the 
Commissioner. 

2.  The  parties  erred  in  attempting  to  bind  the  De- 
partment of  Labor  and  Industries  of  the  State  of  Wash- 
ington, as  to  past  payments  made  to  Robert  Markovich 
and  as  to  the  future  course  of  the  department,  the  depart- 
ment never  having  been  a  party  before  the  Commis- 
sioner or  the  District  Court. 

ARGUMENT 

The  coverage  under  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  is  found  in  the  Act  of  March 
4,  1927,  Chapter  509,  section  3,  44  Stat.  1426;  section  903 
of  Title  33  of  the  United  States  Code,  1946  edition.  The 
section  as  to  coverage  reads  in  part  as  follows: 

"a.  Compensation  shall  be  payable  under  this 
chapter  in  respect  to  disability  or  death  of  an  em- 
ployee, but  only  if  the  disability  or  death  results 
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from  an  injury  occurring  upon  the  navigable  waters 
of  the  United  States  (including  any  dry  dock)  and 
if  recovery  for  the  disability  or  death  through  work- 
men's compensation  proceedings,  may  not  validly  be 
provided  by  State  law.     *     *     *  " 

In  1936,  the  Supreme  Court  of  the  State  of  Wash- 
ington, sitting  en  banc,  reviewed  all  of  the  Washington 
cases  and  the  United  States  Supreme  Court  cases  up  until 
that  time  of  the  clause,  "if  recovery  for  the  disability  or 
death  through  a  workmen's  compensation  proceeding 
may  not  validly  be  provided  by  state  law." 

After  reviewing  both  the  decisions  of  the  Supreme 
Court  of  the  United  States  and  the  decisions  in  the  State 
of  Washington,  the  Supreme  Court  of  the  State  an- 
nounced this  doctrine  in  the  case  of  Puget  Sound  Bridge 
&  Dredging  Co.  v.  Department  of  Labor  &  Industries, 
185  Wash.  349,  352: 

"From  these  decisions,  it  is  clear  that,  primarily, 
the  criterion  by  which  it  is  to  be  determined  whether 
the  claim  of  an  injured  workman  comes  under  ad- 
miralty jurisdiction  or  under  a  state  compensation 
act  is  the  place  where  the  injury  was  sustained.  If 
the  injury  occurs  on  navigable  water,  the  rights  of 
the  workman  and  the  liability  of  his  employer  are 
to  be  determined  by  maritime  law.  If  he  is  injured 
on  land,  his  rights  are  governed  by  the  state  compen- 
sation act,  notwithstanding  he  may  be  engaged  in 
maritime  work." 

The  State  Supreme  Court  then  cites  the  law  in  the 
State  of  Washington  and  in  arriving  at  its  conclusion  the 
Supreme  Court  of  the  State  cited  the  following  United 
States  Supreme  Court  cases: 

Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205. 
Minnie  v.  Port  Huron  Terminal  Co.,  295  U.  S.  647. 
Smith  &  Son  v.  Taylor,  276  U.  S.  179. 
Grant  Smith-Porter  Ship  Co.  v.  Rohde,  257  U.  S. 
469. 


Gonsalves  v.  Morse  Dry  Dock  &  Repair  Co.,  266 
U.  S.  171. 

Sultan  R.  &  T.  Co.  v.  Department  of  Labor  &  In- 
dustries, 277  U.  S.  135. 

Miller's  Indemnity  Underwriters  v.  Brand,  270 
U.  S.  59. 

WAS  RECOVERY  VALIDLY  PROVIDED 
BY  STATE  LAW? 

"Validly  be  provided  by  State  law"  has  been  inter- 
preted to  "refer  to  authority  of  state  to  act,  not  to  in- 
quiry whether  state  has  exercised  power." 

U.  S.  Casualty  Co.  v.  Taylor,  64  F.   (2d)  521,  522. 

State  provision  for  the  injured  man  is  sustained  by 
the  following  U.  S.  Supreme  Court  cases: 

Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205. 
Sultan  R.  &  T.  Co.  v.  Department  of  Labor  &  In- 
dustries, 277  U.  S.  135. 

In  referring  to  the  Jensen  case,  244  U.  S.  205,  216, 
the  Supreme  Court  of  the  United  States  said: 

"The  Washington  statute  represents  a  state  ef- 
fort to  clarify  the  situation." 

Davis  V.  Department  of  Labor  &  Industries,  317 

U.  S.  249. 

And  again  in  the  Davis  case  the  Supreme  Court  of 
the  United  States,  after  quoting  Rem.  Rev.  Stat.,  §§  7674, 
7693a  and  the  Longshoremen's  and  Harbor  Workers'  Act, 
33  U.  S.  C.  ?j  901,  said, 

"Here  again,  (Longshoremen's  and  Harbor 
Workers'  Act)  however,  Congress  made  clear  its 
purpose  to  permit  state  compensation  protection 
whenever  possible,  by  making  the  federal  law  ap- 
plicable only  'if  recovery  for  the  disability  or  death 
through  workmen's  compensation  proceedings  may 
not  validly  be  provided  by  state  law.'  " 

Davis  V.  Department  of  Labor  &  Industries,  317 
U.  S.  249. 
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THE  PLACE  OF  THE  INJURY 
In   this   cause,   Mr.   Markovich   testified   as  follows 
(Tr.  34): 

"Q.  Calling  your  attention  particularly  to  the  tug 
boat  El  Sol,  where  was  this  tugboat  situated 
when  you  were  working  on  it? 

"A.  It  was  on  the  marine  ways,  that  is,  on  the  farther 
side.  I  don't  know  whether  you  would  call  it — 
that  was  on  the  ways — marine  ways  No.  1. 

"Q.  Where  is  that  situated? 

"A.  In  the  yard  there." 

Transcript  of  Record,  page  34.    Testifying  further, 

Mr.  Markovich  says  (Tr.  p.  35): 

"Q.  And  this  marine  railway  you  speak  of — does  this 

railway  run  down  into  the  water? 
"A.  Oh,  yes. 

"Q.  Do  you  know  how  far  out  it  runs  into  the  water? 
"A.  Oh,  I  should  judge  about  a  hundred — hundred 
and  fifty  feet. 

"Q.  And  this  tugboat  El  Sol  had  been  placed  on  a 
cradle,  and  had  it  been  taken  up  out  of  the 
water? 

"A.  Yes. 

"Q.  It  was  standing  on  the  marine  railway  at  the 

time  you  were  working  on  it? 
"A.  Yes. 

"Q.  Do  you  know  how  far  up  on  the  end  of  the  rail- 
way it  had  been  drawn  up?  Do  you  have  any 
idea  how  far  up? 

"A.  How  far  up? 

"Q.  Yes,  from  the  end  of  the  railway — how  far  had 
it  been  drawn  up?  I  am  speaking  of  the  end  that 
runs  down  into  the  water,  Mr.  Markovich? 

"A.  I  don't  know.  I  can't  answer  that, 

"Q.  You  don't  know  then? 

"A.  It  was  quite  a  ways.  It  was  pulled  out  so  that 
we  was  able  to  work  around  the  boat,  so  that — 
well,  so  it  lay  in  a  straight  place  so  we  could 
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work  all  around  the  boat  when  the  tide  came  in 
— the  high  tide. 

"Q.  When  the  high  tide  came  in,  would  part  of  the 

keel  still  be  in  the  water? 
"A.  Part  would  be. 

"Q.  Do  you  know  how  long  the  boat  had  thus  been 

up  on  the  railway? 
"A.  I  don't  think  it  had  been  there  very  long — few 

days,  or  about  a  week." 

The  work  that  Mr.  Markovich  was  engaged  in  was 
a  matter  of  purely  local  concern  unconnected  with  navi- 
gation and  was  essentially  not  maritime  in  its  nature. 
Upon  a  marine  railway,  the  boat  is  hauled  up  by  some 
power  other  than  its  own  and  not  connected  with  naviga- 
tion, out  of  the  water  and  to  a  point  upon  the  land  where 
the  boat  remains  until  its  future  is  determined  by  its 
owner.  It  may  return  to  its  native  elements,  or  it  may 
be  destroyed  with  or  without  the  intention  to  terminate 
its  career  as  a  vessel.  In  the  instant  case  the  man  was 
working  on  the  shore  and  in  duty  not  connected  in  any 
way  with  navigation. 

Rholfs'  V.  Dept.  of  Labor  &  Industries,  190  Wash. 
566,  570. 

A  reference  to  the  Shepard's  Citator,  1951,  shows  no 
change  in  the  Rholfs'  case  but  does  show  that  the  law  in 
the  Rholfs'  case  is  the  law  in  the  State  of  Washington 
at  this  time. 

In  State  Industrial  Commission  of  New  York  v.  Nor- 
denholt  Corp.,  259  U.  S.  263,  the  Supreme  Court  of  the 
United  States  employed  a  strict  geographic  test,  holding 
that  a  longshoreman  injured  while  working  on  land  re- 
mained covered  by  the  State  Workmen's  Compensation 
Act  in  question. 

A  reference  to  Shepard's  Citator  shows  this  case 
has  never  been  overruled. 
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In  the  above  case,  the  U.  S.  Supreme  Court,  in  re- 
viewing Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205, 
said: 

"The    injury    therein    occurred    on    navigable 
waters," 

The  court  also  reviewed  the  case  of  Atlantic  Trans- 
port Co.  V.  Imhrovck,  234  U.  S.  52,  59,  60,  and  also  pointed 
out  that  the  injury  in  that  case  occurred  in  navigable 
waters. 

In  the  New  York  case  the  U.  S.  Supreme  Court 
pointed  out  that  in  contract  cases  admiralty  jurisdiction 
depended  on  the  nature  of  the  transaction  while  in  tort 
cases  the  location  determined  the  jurisdiction,  and  fur- 
ther said  injuries  to  workmen  fell  under  the  head  of  con- 
tracts. 

No  appeal  having  been  taken  from  the  order  of  the 
Washington  compensation  award  to  the  proper  state 
court,  and  the  Washington  State  Department,  never  hav- 
ing been  a  party,  the  jurisdiction  of  the  state  department 
is  not  now  before  this  court.  Desper  v.  Starved  Rock 
Ferry  Co.,  a  corporation.  No.  231,  October  term  1951. 
Supreme  Court  of  the  United  States. 


CONCLUSION 

The  state  had  jurisdiction,  as  the  matter  of  the  in- 
jurj'-  of  Robert  Markovich  was  sustained  under  a  solid 
and  existing  contract  with  the  State  of  Washington,  and 
the  exclusive  jurisdiction  was  in  the  State  of  Washing- 
ton. 

Respectfully  submitted. 
Smith  Troy, 

Attorney  General  of  the  State  of  Washington, 

Bernard  A.  Johnson, 

Ass-istant  Attorney  General. 

Attorneys  for  Amicus  Curiae. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  5890 

UNITED  STATES  FIDELITY  and  GUARANTY 
COMPANY,  a  Coiporation, 

Plaintiff, 
vs. 

OREGON  AUTOMOBILE  INSURANCE  COM- 
PANY, RAYMOND  SUTER,  WILLIAM 
MORRIS,  BEULAH  MORRIS,  HOUK 
MOTOR  COMPANY  and  REDMOND 
MOTOR  COMPANY, 

Defendants. 

PETITION  FOR  DECLARATORY 
JUDGMENT 

Comes  now  the  plaintiff  and  for  cause  against 
these  defendants,  and  each  of  them,  and  alleges  as 
follows : 

I. 

That  at  all  times  herein  mentioned.  United  States 
Fidelity  &  Guaranty  Company  is  and  was  a  cor- 
poration, duly  organized  and  existing  imder  and 
by  virtue  of  the  laws  of  the  state  of  Maryland, 
and  had  qualified  and  was  doing  business  in  the 
state  of  Oregon,  and  elsewhere,  as  an  insurance 
company. 

II. 

That  the  defendants,  Oregon  Automobile  Insur- 
ance Company,  Raymond  Suter,  Houk  Motor  Com- 
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pany  and  Redmond  Motor  Company  are  residents 
of  the  state  of  Oregon. 

in. 

That  the  defendants,  Beulah  Morris  and  William 
Morris  are  residents  of  the  state  of  Washington. 

IV. 
That  this  controversy  involves  an  amount  over 
and  above  the  sum  of  $3000.00,  exclusive  of  interest, 
costs  and  attorneys'  fees. 

V. 

That  at  all  times  herein  mentioned,  the  above- 
named  plaintiff,  for  a  good  and  valuable  considera- 
tion paid  to  it  by  RajTnond  Suter,  did  make,  execute 
and  deliver  to  the  said  Raymond  Suter,  a  certain 
policy  of  insurance  covering  a  certain  Plymouth 
Club  Coupe  automobile,  motor  #P18-138404,  which 
policy  was  at  all  times  in  full  force  and  effect,  a 
substantial  copy  of  which  policy  is  hereto  attached 
and  marked  ** Exhibit  A,"  and  made  a  part  and 
parcel  of  this  petition  as  though  fully  and  particu- 
larly set  forth  and  plead  at  this  place,  and  by 
reference  thereto,  each  and  every  provision  thereof 
is  made  a  part  and  parcel  of  this  petition. 

VI. 

That  the  limit  of  liability  in  said  policy  executed 
by  this  plaintiff  as  hereinabove  particularly  recited 
is  the  sum  of  $5000.00  for  bodily  injury  to  each 
person,  and  $10,000.00  limited  to  each  accident. 
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VII. 

That  the  defendant,  Oregon  Automobile  Insur- 
ance Company,  a  corporation,  of  the  state  of  Oregon, 
carrying  on  an  insurance  business  in  the  said  state, 
and  elsewhere,  had  at  all  times  herein  mentioned 
for  a  good  and  valuable  consideration,  made,  exe- 
cuted and  delivered  to  Houk  Motor  Company  and 
Redmond  Motor  Company,  a  certain  policy  of  in- 
surance, a  copy  of  the  material  part  of  which  is 
hereto  attached  marked  "Exhibit  B,"  and  made  a 
part  and  parcel  of  this  petition  as  though  fully 
and  completely  set  forth  and  alleged  at  this  place, 
and  that  at  all  times  herein  mentioned,  the  said 
insurance  policy  was  in  full  force  and  effect,  which 
said  policy  did  cover  the  operation  of  the  Mercury 
automobile  hereinafter  referred  to. 

VIII. 

That  on  or  about  the  15th  day  of  October,  1949, 
the  defendant,  Raymond  Suter,  at  the  request  and 
with  the  full  consent  and  knowledge  of  defendants, 
Houk  Motor  Company  and  Redmond  Motor  Com- 
pany, was  driving  and  operating  a  certain  Mercury 
automobile,  belonging  to  the  said  defendant,  Houk 
Motor  Company  or  Redmond  Motor  Company,  bear- 
ing dealer's  license  #A  75. 

IX. 

That  on  or  about  the  15th  day  of  October,  1949, 
while  so  driving  the  said  Mercury  automobile,  the 
defendant,  Raymond  Suter,  did  run  into  and  col- 
lide with  an  automobile,   being  driven  on   U.    S. 
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Highway  #97,  in  which  Beulah  Morris  was  riding 
as  a  passenger,  in  such  a  way  and  manner  that 
the  said  Beulah  Morris  did  receive  certain  personal 
injuries. 

X. 

That  thereafter  the  said  Beulah  Morris  did  bring 
an  action  at  law  for  personal  injuries  in  the  county 
of  Deshutes,  Oregon,  commonly  known  as  case 
#7780,  in  which  she  named  Raymond  Suter,  Houk 
Motor  Company,  a  corporation,  and  James  Stuchlik 
as  defendants ;  that  thereafter  and  on  about  the  20th 
day  of  November,  1950,  the  said  case  was  tried  in 
Deschutes  County  resulting  in  a  verdict  and  judg- 
ment against  the  defendant,  Raymond  Suter,  in 
the  sum  of  $7,360.00,  a  copy  of  which  judgment  as 
entered  in  Deschutes  County,  is  hereto  attached  and 
marked  the  plaintiff's  '^ Exhibit  C,"  and  by  refer- 
ence is  made  a  part  and  parcel  of  this  petition  as 
though  fully  and  completely  set  forth  and  plead  at 
this  place. 

XL 

That  the  said  judgment  is  now  in  full  force  and 
effect,  has  not  been  appealed  from  and  has  not  been 
satisfied,  and  that  the  full  amount  thereof,  together 
with  interest,  and  costs  of  the  said  trial,  is  due  and 
payable. 

XII. 

That  the  said  Beulah  Morris  did,  during  the 
pendency  of  the  action  in  the  County  of  Deschutes 
hereinabove  particularly  described,  bring  an  action 
at  law  for  damages  over  the  same  accident  as  here- 
inabove described  in  the  County  of  Marion,  state 
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of  Oregon,  which  action  was  entitled,  "Beulah  Mor- 
ris vs.  Raymond  Suter  and  James  Stuchlik.'* 

XIII. 

That  the  said  Raymond  Suter  and  the  United 
States  Fidelity  &  Guaranty  Company  did  demand 
and  continue  to  demand  that  the  Oregon  Automobile 
Insurance  Company  represent  and  defend  the  said 
Raymond  Suter  in  both  of  the  above-described  ac- 
tions brought  by  Beulah  Morris. 

XIV. 

That  William  Morris,  the  driver  and  operator  of 
the  automobile  in  which  the  plaintiff,  Beulah  Mor- 
ris, was  riding  at  the  time  of  the  collision  with  the 
defendant,  Raymond  Suter,  has  now  brought  an 
action  in  the  state  of  Oregon,  County  of  Deschutes, 
demanding  judgment  against  Rajnnond  Suter,  Red- 
mond Motor  Company  and  James  Stuehlik,  defend- 
ants, for  the  sum  of  $9,250.00,  for  personal  injuries 
and  property  damages  caused  by  the  said  accident 
hereinabove  particularly  described;  That  demand 
has  been  made  upon  the  Oregon  Automobile  Com- 
pany that  they  accept  coverage  and  defend  this  ac- 
tion for  the  benefit  of  the  said  Raymond  Suter 
under  their  policy  of  insurance,  a  copy  of  which 
is  hereto  attached  and  marked  plaintiff's  "Ex- 
hibit B.'' 

XV. 

That  the  Oregon  Automobile  Insurance  Company 
has  failed  and  refused  to  accept  coverage  for  the 
said  Raymond  Suter,  and  failed  and  refused  to 
defend  the  said  Raymond  Suter  in  any  one  of  the 
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causes  of  action,  and  that  due  to  the  said  refusal 
on  the  part  of  the  Oregon  Automobile  Insurance 
Company,  this  plaintiff  was  forced  to,  and  did  em- 
ploy attorneys  to  represent  the  said  Raymond  Suter 
in  the  County  of  Marion,  and  that  said  cause  of 
action  was  abandoned,  and  that  said  plaintiff  was 
required  to  and  did  pay  reasonable  attorneys'  fees 
and  costs  in  the  sum  of  $223.20,  in  that  cause  of 
action. 

XVI. 
That  due  to  the  failure  of  the  Oregon  Automobile 
Insurance  Company  to  represent  and  defend  Ray- 
mond  Suter  in  the  action  of  Beulah  Morris  vs. 
Raymond  Suter  in  Deschutes  County,  this  plaintiff 
was  forced  to  and  did  employ  an  attorney  to  rep- 
resent the  said  Raymond  Suter,  and  did  pay  the 
said  attorney  a  reasonable  attorney  fee  in  the  sum 
of  $428.80  to  so  do,  and  an  additional  sum  of  $93.83 
expense  was  paid  by  it. 

XVII. 

That  due  to  the  denial  of  liability  by  the  Oregon 
Automobile  Insurance  Company  to  the  said  Ray- 
mond Suter  in  the  action  of  William  Morris  vs. 
Raymond  Suter,  and  others,  now  on  file  in  Des- 
chutes County,  Oregon,  this  plaintiff  will  be  re- 
quired to  employ  attorneys  to  defend  the  said  Ray- 
mond Suter  and  represent  him  in  said  case  and 
cause  at  an  additional  expense  not  now  known  to 
this  plaintiff. 

XVIII. 

That  the  defendants,  "William  Morris,  Beulah 
Morris,   Raymond   Suter  and   Oregon  Automobile 
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Insurance  Company,  are  now  claiming,  contending 
and  demanding  that  the  plaintiff,  United  States 
Fidelity  &  Guaranty  Company,  under  and  by  vir- 
tue of  its  insurance  policy,  copy  of  which  is  hereto 
attached  and  marked  "Exhibit  A,"  is  required  to 
accept  liability  and  defend  the  action  brought  by 
William  Morris  against  Raymond  Suter,  herein- 
above described,  in  the  Circuit  Court  of  the  State 
of  Oregon  for  Deschutes  County;  That  the  said  de- 
fendants are  further  claiming  and  contending  that 
the  United  States  Fidelity  &  Guaranty  Company 
is  required  to  partially  satisfy  the  judgment  in  the 
action  of  Beulah  Morris  vs.  Raymond  Suter,  Case 
#7784,  in  Deschutes  County,  Oregon,  up  to  and 
including  the  full  sum  of  $5000.00;  That  the  Ore- 
gon Automobile  Insurance  Company  is  claiming 
and  contending  that  it  does  not  cover  the  said  Ray- 
mond Suter,  nor  are  they  required  to  defend  him 
or  represent  him  in  any  of  the  above-described 
actions,  nor  are  they  required  to  pay  any  of  the 
expenses,  attorneys'  fees  and  costs  in  any  of  the 
actions  hereinabove  referred  to,  and  are  further 
claiming  and  contending  that  they  are  not  respon- 
sible nor  are  they  required  to  pay  the  judgment 
entered  in  Deschutes  County,  a  copy  of  which  is 
hereto  attached  and  marked  plaintiff's  "Exhibit 
C,"  and  claiming  and  contending  that  their  insur- 
ance policy,  "Exhibit  B,"  does  not,  in  any  way, 
apply  to  or  cover  the  said  Raymond  Suter. 

XIX. 

That  this  plaintiff  claims  and  contends  that  the 
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said  Raymond  Suter  is  and  was  fully  covered  by 
the  insurance  policy  made,  executed  and  delivered 
by  the  Oregon  Automobile  Insurance  Company  to 
the  defendants  Houk  Motor  Company  and  Red- 
mond Motor  Company,  and  it  is  liable  to  this 
plaintiff  for  all  costs  heretofore  paid  by  the  plain- 
tiff in  defense  of  the  said  Raymond  Suter  in  the 
said  actions  in  Marion  and  Deschutes  Counties, 
and  that  the  said  Oregon  Automobile  Insurance 
Company,  under  and  by  virtue  of  the  terms  of  its 
insurance  policy,  are  required  to  and  should  accept 
coverage,  represent  and  defend  the  said  Raymond 
Suter  in  the  action  now  pending  in  the  state  of 
Oregon  for  the  County  of  Deschutes,  brought  by 
William  Morris  against  Raymond  Suter,  and 
others. 

XX. 

That  the  plaintiff  and  the  defendant,  Oregon 
Automobile  Insurance  Company,  are  each  claiming 
and  contending  that  the  policy  of  insurance  issued 
by  it  does  not  cover  nor  insure  Raymond  Suter  in 
the  actions  hereinabove  particularly  described ;  that 
this  plaintiff  particularly  contends  that  there  is  no 
liability  whatsoever  on  its  part,  and  that  at  the 
time  and  place  of  the  accident  its  liability  was 
suspended,  and  that  there  was  no  coverage  extended 
to  the  defendant,  Rajonond  Suter,  due  to  the  ex- 
tended coverage  afforded  him  by  the  policy  of  in- 
surance made  and  executed  to  the  Houk  Motor 
Company  and  Redmond  Motor  Company  as  set 
forth  in  '* Exhibit"  hereto  attached. 
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XXI. 

That  the  plaintiff  further  claims  and  contends 
that  under  the  terms  of  its  policy,  it  is  not  required 
to  defend  the  said  Raymond  Suter  in  the  action 
hereinabove  described  brought  by  William  Morris 
in  the  County  of  Deschutes,  State  of  Oregon,  against 
the  said  Eaymond  Suter,  and  others,  nor  has  it 
any  time  insured  Raymond  Suter  for  this  accident. 

XXII. 

This  plaintiff  further  claims  and  contends  that 
the  Oregon  Automobile  Insurance  Company  is  lia- 
ble and  indebted  to  it  for  the  moneys  heretofore 
expended  by  this  plaintiff  in  defense  of  the  said 
Raymond  Suter,  and  that  the  said  Oregon  Auto- 
mobile Insurance  Company  is  indebted  to  this  plain- 
tiff in  the  full  sum  of  $745.83. 

XXIII. 

That  Beulah  Morris  has  now  levied  an  execution 
against  the  said  defendant,  Raymond  Suter,  and  is 
further  threatening  to  garnish  this  plaintiff  by  vir- 
tue of  statutes  of  Oregon  and  is  threatening  to 
certify  the  said  judgment  to  the  Secretary  of  State 
and  cancel  the  driver's  license  of  the  said  Raymond 
Suter,  and  that  said  plaintiff  has  received  a  de- 
mand to  defend  said  Raymond  Suter  in  an  action 
brought  by  Beulah  Morris  against  Raymond  Suter, 
and  others,  and  the  said  Beulah  Morris  is  further 
dema.nding  that  this  plaintiff  pay  its  full  $5000.00 
on  the  judgment  hereinabove  described. 
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XXIV. 

That  by  the  terms  of  the  Federal  Declaratory 
Judgment  Act,  Section  274-D  (Judicial  Court), 
signed  June  14,  1934,  the  Courts  of  the  United 
States  have  been  invested  with  power  to  declare 
the  rights  and  other  legal  relations  of  each,  every 
and  all  of  these  parties  and  that  the  above  Court 
has  jurisdiction  of  this  suit. 

XXV. 

That  by  virtue  of  the  claims  and  contentions  of 
the  parties  herein  and  the  demands  and  threats 
made  on  and  against  this  plaintiff,  the  plaintiff  will 
be  subject  to  untold  peril  and  expense,  if  it  is 
called  upon  to  act  arbitrarily  in  this  matter,  and 
it  does  specifically  allege  that  there  are  at  present 
justiciable  controversies  between  the  plaintiff  com- 
pany and  each,  every  and  all  of  the  defendants, 
each  of  whose  rights  should  be  fully  declared  and 
adjudicated  as  the  final  rights  of  each  and  all  of 
the  said  parties. 

XXVI. 

That  the  above  Honorable  Court  should  issue  an 
Order  staying  the  action  of  William  Morris  vs. 
Raymond  Suter,  and  others,  until  such  time  as  a 
declaration  may  be  entered  herein,  determining  the 
rights  of  these  parties  and  determining  whether 
this  plaintiff  or  the  Oregon  Automobile  Insurance 
Company  is  required  to  defend  the  said  Raymond 
Suter,  and  should  issue  a  further  Order  staying 
execution  under  the  judgment  heretofore  entered  in 
the  County  of  Deschutes,  State  of  Oregon,  hereto 
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attached  and  marked,  ''Exhibit  C,'*  until  such  time 
as  the  rights  of  these  parties  are  declared  and 
determined. 

Wherefore,  the  plaintiff  prays  that  a  declaratory 
judgment  and  decree  be  entered  in  this  cause  as 
follows : 

1.  That  the  court  determine  and  adjudge  that 
the  policy  of  insurance  issued  by  the  United  States 
Fidelity  &  Guaranty  Company,  ''Exhibit  A,''  does 
not  insure  nor  cover  the  said  Raymond  Suter  in 
any  of  the  actions  arising  out  of  the  collision  re- 
ferred to  in  this  cause. 

2.  That  this  court  declare,  determine  and  ad- 
judge that  there  is  no  liability  whatsoever  on  the 
part  of  this  plaintiff  to  any  of  the  defendants  herein- 
above named. 

3.  That  this  court  declare  and  determine  that 
this  plaintiff  is  not  required  to  represent  and  de- 
fend said  Raymond  Suter  in  the  action  brought  in 
Deschutes  County,  Oregon,  by  William  Morris. 

4.  That  these  defendants,  and  each  of  them,  be 
forever  restrained  and  enjoined  from  bringing  any 
action,  suit  or  claim  against  this  plaintiff  by  virtue 
of  its  insurance  policy  issued  by  it  to  the  said 
Raymond  Suter. 

5.  That  this  court  adjudge,  declare  and  decree 
that  the  Oregon  Automobile  Insurance  Company  is 
liable  to  this  plaintiff  in  the  full  sum  of  $745.83 
heretofore  expended  by  it  in  defense  of  the  said 
Raymond  Suter. 
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6.  That  the  rights  and  liabilities  of  each,  every 
and  all  of  the  defendants  be  determined  as  to  them, 
and  each  of  them,  in  respect  to  the  said  insurance 
policy  made  and  executed  by  this  plaintiff,  and 
for  such  other  and  further  relief  as  to  this  court 
may  seem  meet,  equitable  and  just. 

/s/  W.  K.  PHILLIPS, 

Attorney  for  the  Plaintiff. 
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[hIBIT    A" 


UilllTiP  SlTAlTiS  ^IDILIIlTYr 
AM©  GUA^AilTY  COy^At^Yi' 

(A  Stock  Insurance  Company) 


Automobile  Liability  Policy 

DECLARATIONS 


Ray  I.  Suter  an4/or  Lela  Suter 


Item   1.  Name  of  Insured 

Address 

(No.  Streat  Town  County  Statrl 

The  automobile  will  be  principally  garaged  in  the  above  town,  county  and  state,  unless  otherwise  stated 

^""" Mo  exception* 

0(Cupation  of  the  Named  kisured  ^ ,_Pjpe?LT  .SMt«^^».J*>^^y*-^^^^^^ 

Item  2.   PolK-y  Period:    From ^^^  .  *' ...  W9 ,„ JtUie    *,    1950 

12  :01  A.  M.,  standard  time  at  the  address  of  the  Named  Insured  as  stated  herein. 
Item   3.   The  insurance  afTordid  is  only  with  respect  to  such  and  so  many  of  the  following  coverages  as  arc  indicated 

by  specihc  premium  charge  or  charges.    The  limit  of  the  Companv's  liability  against  ea(  h  such  coverage 

shall  be  as  sUited  her<in.  subject  to  all  the  terms  of  this  policy  having  refi-rencc  thereto. 


COVERAGES 


LIMITS  or  LIABILITY 


PREMILM.S 


A.  Bodily  Injury  Liability 

B.  Property  Damage  Liability      !      $         5*000.00 


$         5,000.00 

,$    10,000.00 


C.      Medical  Payments 


$ 


500.00 


each  person 
each   accident 


each   accident 


each  person 


lotal    Premium 


1    $   17.00 

2.     $ 


1.  $     13.50 

2.  $ 


1.  .$. 

2.  S. 


4. 00 


1.  .$.. 

2.  $.. 


34*50 


Item   4.    Description  of  the  automobile. 


TRADE  NAME 


Plymouth 


BODY   TYPE;    TRICK   .SIZE; 

TANK    GALI.ONAGE   CAPA(ITY; 

OR  BL'S  SEATING  (  APA(  ITY 

I        Club  Coupe 


g8?fiU 


38404 


19*9 


DeLuxe 


Item   5.     The  .lutomobile  will  be  used  for  "Pleasure  and  Business"  if  of  the  private  passenger  type  and  "Commercial" 
if  of  the  commercial  type,  unless  otherwise  stated  herein: 

(a)   The  term  "pleasure  and  business"  is  defined  as  personal,  pleasure,  family  and  business  use.  (b)  The 
term  "commercial"  is  defined  as  use  princip?lly  in  the  business  o(  cupation  of  the  Named  Insured  as  stated 
in  Item   1,  including  o<  casional  use  for  personal,  pleasure,  family  .md  other  business  purposes,  (c)   L'se  ol 
the  automobile  for  the  purposes  stated  includes  the  loading  and  unloading  thereof. 
Item  6.    (a)   Except  with  respect  to  bailment  lease,  conditional  sale,  mortg.ige  or  other  encumbrance  the  Named 

Insured  is  the  sole  owner  of  the  automobile  except  as  herein  stated: Wp...~^®?P.y.^.^rnff 

Countersigned  by 

Authorized  Representative. 


jTOMOBiLE  Liability  Poi    y 
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td  States  Fidelity  and  Guaranty  Company  (herein  called  the  Company)  agrees  with  the  Insured,  named  in  the  declarations 
part  hereof,  in  consideration  of  the  payment  of  the  premium  and  in  reliance  upon  the  statements  in  the  declarations  and 
to  the  limits  of  liability,  exclusions,  conditions  and  other  terms  of  this  policy: 

INSURING    AGREEMENTS 


■ge  A — Bodily  Injury  Lia'jility 

pay  on  behalf  of  the  Injured  all  sums  which  the  Ijisurcd  shall 
le  legally  obligated  to  pay  as  damages  because  of  bodily  injury, 
ti  or  disease,  including  death  at  any  time  resulting  therefrom, 
»ed  by  any  person,  caused  by  accident  and  arising  out  of  the 
ship,  maintenance  or  use  of  the  automobile. 

tge  B — Property  Damage  Liability 

pay  on  behalf  of  the  Insured  all  sums  which  the  Insured  shall 

If  legally  obligated  to  pay  as  damages  because  of  injury  to  or 

iction  of  property,  including  the  loss  of  use  thereof,  caused  by 

•nt  and  arising  out  of  the  ownership,  maintenance  or  use  of  the 

lobile. 

age  C — Medical  Payments 

pay  all  reasonable  expenses  incurred  within  one  year  from 
ite  of  accident  for  necessary  medical,  surgical,  ambulance,  hos- 

professional  nursing  and  funeral  services,  iq  or  for  each  person 
lustains   bodily  injury,  sicknfss  or  disease,  caused   by  accident, 

in  or  upon,  entering  or  alighting  from  the  automobile  if  the 
lobile  is  being  used  by  the  Named  Insured  or  with  his  permis- 


nse.  Settlement,  Supplementary   Payments 

respects  the  insurance  afforded  by  the  other  terms  of  this  policy 

•  Coverages  A  and  B  the  Company  shall : 

lefend    any   suit  against  the   Insured    alleging  such   injury,  sick- 

irss,    disease    or   destruction    and    seeking    damages   on    account 

hereof,  even  if  such  suit  is  groundless,  false  or  fraudulent;  but 

he  Company  may  make  such  investigation,  negotiation  and  id- 

Irmrnt  of  any  claim  or  suit  as  it  deems  expedient; 

pay  all  premiums  on  bonds  to  release  attachments  for  an  amount 

tot  in  excess   of   the   applicable   limit  of  liability  of  this  policy, 

ill   premiums  on   appeal   Donds   required    in   any  such   defended 

mil,  the  cost  of  bail  bonds  required  of  the  Insured  in  the  event 

ti  accident  or  traffic  law  violation  during  the  policy  period,  not 

10  exceed    the    usual   charges  of  surety  companies  nor  $100  per 

bail  bond,  but  without  any  obligation  to  apply  for  or  furnish  any 

luch  bonds; 

pay    all    expenses    incurred    by    the    Company,    all    costs    taxed 

Igainst    the   Insured   in   any   such  suit   and  all   interest   accruing 

ifter  entry  of  judgment  until  the  Company  has  paid,  tendered 

W  deposited    in  court   such   part   of  such  judgment  as  does  not 

rxceed  the  limit  of  the  Company's  liability  thereon ; 

pay    expenses    incurred    by    the     Insured    for    such    immediate 

medical   and   surgical   relief  to  others  as  shall  be   imperative  at 

the  time  of  the  accident; 

rrimburse  the  Insured  for  all  reasonable  expenses,  other  than  loss 

of  earnings,  incurred  at  the  Company's  request. 

If  amounts  incurred   under  this   insuring  agreement,  except  set- 

rnis  of  claims  and  suits,  are  payable  by  the  Company  in  addition 

e  applicable  limit  of  liability  of  this  policy. 

tnilion  of  "Insured" 

ith  respect  to  the  insurance  for  bodily  injury  liability  and  for 
erty  damage  liability  the  unqualified  word  "Insured"  includes 
Named  Insured  and  also  includes  any  person  while  using  the 
niobilr  and  any  person  or  organization  legally  responsible  for  the 
thereof,  provided  the  actual  use  of  the  automobile  is  by  the 
led  Insured  or  with  his  permission.  The  insurance  with  respect  to 
person  or  organization  other  than  the  Named  Insured  does  not 
y: 

to  any  person  or  organization,  or  to  any  agent  or  employee 
thereof,  operating  an  automobile  repair  shop,  public  garage, 
•ales  agency,  service  station  or  public  parking  place,  with  respect 
10  any  accident  arising  out  of  the  operation  thereof ; 
to  any  employee  with  respect  to  injury  to  or  sickness,  disease 
or  death  of  another  employee  of  the  same  employer  injured  in 
the  course  of  such  employment  in  an  accident  arising  out  of 
the  maintenance  or  use  of  the  automobile  in  the  business  of 
such  employer. 

ulomobile  Defined,  Trailers,  Two  or  More  Automobiles  Including 
uiomatic  Insurance 

Automobile.     Except   where    stated    to    the   contrary,    the    word 

'automobile'*  meant: 


(1)  Described  Automobile — the  motor  vehicle  or  trailer  de- 
scribed in  this  policy; 

(2)  Utility  Trailer — a  trailer  not  so  described,  if  designed  for 
use  with  a  private  passenger  automobile,  if  not  being  used 
with  another  type  automobile  and  if  not  a  home,  office, 
store,  display  or  passenger  trailer; 

(3)  Temporary  Substitute  Automobile — an  automobile  not 
owned  by  the  Named  Insured  while  temporarily  used  as  the 
substitute  for  the  described  automobile  while  witRdrawn 
from  normal  use  because  of  its  breakdown,  repair,  servicing, 
loss  or  destruction  ; 

(4)  Newly  Acquired  Automobile — an  automobile,  ownership  of 
which  is  acquired  by  the  Named  Insured  who  is  the  owner 
of  the  described  automobile,  if  the  Named  Insured  notifies 
the  Company  within  thirty  days  following  the  date  of  its 
delivery  to  him,  and  if  either  it  replaces  an  automobile  de- 
scribed in  this  policy  or  the  Company  insures  all  automo- 
biles owned  by  the  Named  Insured  at  such  deliver*  date; 
but  the  insurance  with  respect  to  the  newly  acquired  auto- 
mobile does  not  apply  to  any  loss  against  which  the  .Named 
Insured  has  other  valid  and  collectible  insurance.  The 
Named  Insured  shall  pay  any  additional  premium  required 
because  of  the  application  of  the  insurance  to  such  newly 
acquired  automobile. 


(b)    Semitrailer.     The    word 

(c) 


'trailer"    includes 


itraili- 


Two  or  More  Automobiles.  When  two  or  more  automobiles  arc 
insured  hereunder,  the  terms  of  this  policy  shall  apply  separately 
to  each,  but  a  motor  vehicle  and  a  trailer  or  trailers  attached 
thereto  shall  be  held  to  be  one  automobile  as  respects  limits  of 
liability. 


"V  Use  of  Other   Automobiles 

If  the  Named  Insured  is  an  individual  who  owns  the  automobile 
classified  as  "pleasure  and  business  "  or  husband  and  wife  either  or 
both  of  whom  own  said  automobile,  such  insurance  as  is  afforded  by 
this  policy  with  respect  to  said  automobile  applies  with  respect  to  any 
other  automobile,  subject  to  the  following  provisions: 

(a)  With  respect  to  the  insurance  for  bodily  injur>  liability  and  for 
property  damage  liability  the  unqualified  word  "Insured  "  includes 
(1  )  such  Named  Insured,  (2)  the  spouse  of  such  individual  il  a 
resident  of  the  same  household  and  (3)  any  other  person  or 
organization  legally  responsible  for  the  use  by  such  Named 
Insured  or  spouse  of  an  automobile  not  owned  or  hired  by  such 
other  person  or  organization.  Insuring  .Agreement  III,  Defini- 
tion of  Insured,  does  not  apply  to  this  insurance. 

(b)  This  insuring  agreement  does   not  apply: 

( 1  )  to  any  automobile  owned  by,  hired  as  part  of  a  frequent 
use  of  hired  automobiles  by,  or  furnished  for  regular  use 
to  the  Named  Insured  or  a  member  of  his  household  other 
than  a  private  chauffeur  or  domestic  servant  of  the  .Named 
Insured   or  spouse; 

(2)  to  any  automobile  while  used  in  the  business  or  occupation 
of  the  Named  Insured  or  spouse  except  a  private  passenger 
automobile  operated  or  occupied  by  such  Named  Insured, 
spouse,  chauffeur  or  servant ; 

(3)  to  any  accident  arising  out  of  the  operation  of  an  auto- 
mobile repair  shop,  public  garage,  sales  agency,  service  sta- 
tion or  public  parking  place; 

(4)  under  coverage  C,  unless  the  injury  results  from  the  opera- 
tion of  such  other  automobile  by  such  Named  Insured  or 
spouse  or  on  behalf  of  either  by  such  chauffeur  or  servant, 
or  from  the  occupancy  of  said  automobile  by  such  Named 
Insured  or  spouse. 

VI   Policy   Period,  Territory.   Purposes  of  Use 

This  policy  applies  onlv  to  accidents  which  occur  during  the  policy 
period,  while  the  automobile  is  within  the  United  States  of  America, 
its  territories  or  possessions,  Canada  or  Newfoundland,  or  is  ocing 
transported  between  ports  thereof,  and  is  owned,  maintained  and  used 
for  the  purposes  stated  as  applicable  thereto  in  the  declarations. 


(this    space  for  attachment  of   endorsements) 
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EXCLUSIONS 


>licy  docs  not   apply: 

under  any  of  the  Covrragrs,  whilr  the  automobile  is  used  as  a 
public  or  livery  conveyance,  unless  such  use  is  specifically  de- 
clared and  described  in  this  policy  and  premium  charged  there- 
for; 

under  any  of  the  Coverages,  to  liability  assu 
under   any  contract  or  agreement; 

under  C'Overages  A  and  B,  while  the  automobile  is  used  for  the 
towing  of  any  trailer  owned  or  hired  by  the  Insured  and  not 
covered  by  like  insurance  in  the  Company;  or  while  any  trailer 
covrred  by  this  policy  is  used  with  any  automobile  owned  or  hired 
by  the  Insured  and  not  covered  by  like  insurance  in  the  Company  , 


ed  by  the  Insured 


(d)  under  Coverages  A  and  C,  to  bodily  injury  to  or  sickness,  disease 
or  death  of  any  employee  of  the  Insured  while  engagrd  in  the 
employment,  other  than  domestic,  of  the  Insured  or  in  domestic 
employment  if  brnrfits  therefor  are  eithrr  payablr  or  rrquirrd  tu 
be   provided   undrr  any  workmrn  $   compensation  law. 

(e)  under  Covrrage  A,  to  any  obligation  for  which  thr  Insurrd  or 
any  company  as  his  insurer  may  be  hrld  liable  under  any  work- 
men's compensation   law; 

(f )  under  Coverage  B,  to  injury  to  or  destruction  of  property  owned 
by,  rented  to,  in  charge  of  or  transported  by  the  Insurrd  ; 

(g)  under  Clovrrage  C,  to  bodily  injury  to  or  sickness,  disease  or  death 
of  any  person  if  benefits  therrfor  are  payable  undrr  any  work- 
men's  compensation    law. 


CONDITIONS 


U  of  Liability — Coverage   A 

ir  limit  of  bodily  injury  liability  stated  in  thr  declarations  as 
cable  to  "each  person"  is  the  liinit  of  the  Company's  liability  for 
■mages,  including  damages  for  care  and  loss  of  services,  arising 
pf  bodily  injury,  sickness  or  disease,  including  death  at  any  time 
ling  therefrom,  sustained  by  one  person  in  any  one  accident :  the 
of  such  liability  stated  in  the  declarations  as  applicable  to  "each 
ent"  is,  subject  to  the  above  provision  respecting  each  person, 
otal  limit  of  the  Company's  liability  for  all  damages,  including 
Lgrs  for  care  and  loss  of  services,  arising  out  of  bodily  injury,  sick- 
or  disease,  including  death  at  any  time  resulting  therefrom,  sus- 
d  by  two  or  more  persons  in  any  one  accident. 


shall    immediately    forward    to    the    Company    every   demand,    notice, 
summons  or  other  process  received   by  him  or  his  representative. 

8.     Assistance  and  Cooperation  of  the  In9ure<l — Coverages  A  and  B 

The  Insured  shall  cooperate  with  the  Company  and,  upon  the  Com- 
pany's request,  shall  attend  hearings  and  trials  and  shall  assist  in 
effecting  settlements,  securing  and  giving  evidence,  obtaining  the 
attendance  of  witnesses  and  in  the  conduct  of  suits.  1  he  Insured 
shall  not,  except  at  his  own  cost,  voljntarily  make  any  pavmrnt, 
assume  any  obligation  or  incur  any  expense  other  than  for  such 
immediate  medical  and  surgical  relief  to  others  as  shall  b<-  linp<  ra- 
tive  at  the  time  of  accident. 


K  of  Liability — Coverage  C 

If  limit  of  liability  for  medical  payments  stated  in  the  declarations 
plicable  to  "each  person"  is  the  limit  of  the  Company's  liability 
II  expenses  incurred  by  or  on  behalf  of  each  person  who  sustains 
y  injury,  sickness  or  disease,  including  death  resulting  therefrom, 
ly  one  accident. 

H  of  Liability 

t  inclusion  herein  of  more  than  one  Insured  shall  not  operate  to 
ur   the  limits  of  the  Company's  liability. 

Kill   Responsibility  Laws — Coverages  A   and   B 

ch  insurance  as  is  afTorded  by  this  policy  for  bodily  injury  liability 
operly  damage  liability  shall  comply  with  the  provisions  of  the 
r  vehicle  financial  responsibility  law  of  any  state  or  province  which 
be  applicable  with  respect  to  any  such  liability  arising  out  of 
wnership,  maintenance  or  use  of  the  automobile  during  the  policy 
ll.  to  the  extent  of  the  coverage  and  limits  of  liability  required 
ch  law,  but  in  no  event  in  excess  of  the  limits  of  liability  stated 
a  policy  The  Insured  agrees  to  reimburse  the  Company  for  any 
rnt  made  by  the  Company  which  it  would  not  have  been  obli- 
to  make  under  the  terms  of  this  policy  except  for  the  agreement 
ined  in   this  paragraph. 

lilt  and  Battery — Coverages  A  and   B 

laull  and  battery  shall  be  deemed  an  accident  unless  committed 
■  at  the  direction  of  the  Insured. 


ce  of  Accident 

len  an  accident  occurs  written  notice  shall  be  given  by  or  on 
f  of  the  Insured  to  the  Company  or  any  of  its  authorized  agents 
Ml  as  practicable.  Such  notice  shall  contain  particulars  sufficient 
rniify  the  Insured  and  also  reasonably  obtainable  information 
cting  the  time,  place  and  circumstances  of  the  accident,  the 
t  and  addresses  of   the  injured  and  of  available  witnesses. 


9.  Medical   Reports;  Proof  and  Payment  of  Claim — Coverage  C 

As  soon  as  practicable  the  injured  person  or  someom  on  his  behalf 
shall  give  to  the  Company  written  proof  of  claim,  under  oath  if  re- 
quired, and  shall,  after  each  request  from  the  Company,  execute 
authorization  to  enable  the  Company  to  obtain  medical  reports  and 
copies  of  records.  The  injured  person  shall  submit  to  ph\sical  i-xam- 
ination  by  physicians  selected  by  the  Company  when  and  as  often  as 
the   Company   may   reasonably    require. 

The  Company  may  pay  the  injured  person  or  any  person  or  organ- 
ization rendering  the  services  and  such  payment  shall  reduce  the 
amount  payable  hereunder  for  such  injury.  Payment  hereundir  shall 
not  constitute  admission  of  liability  of  the  Insured  or,  rxrept  hrr' - 
under,  of   the   Company. 

10.  Action   Against  Company — Coverages  A  and   B 

No  action  shall  lie  against  the  tionipanv  unless,  as  a  condition 
precedent  thereto,  the  Insured  shall  have  fullv  complied  with  all  the 
terms  of  this  policy,  nor  until  the  amount  of  the  Insureds  obligation 
to  pay  shall  have  been  finally  determined  either  by  judgrmnt  against 
the  Insured  after  actual  trial  or  by  written  agreement  of  thi  Insured, 
the  claimant  and   the   Company. 

■Any  person  or  organization  or  the  legal  representative  thereof  who 
has  secured  such  judgment  or  written  agreement  shall  thereafter  be 
entitled  to  recover  under  this  policy  to  the  extent  of  the  insurance 
afforded  by  this  policy.  .Nothing  contained  in  this  policv  shall  give 
any  person  or  organization  any  right  to  join  the  Company  as  a  co- 
defendant  in  any  action  against  the  Insured  to  determine  the  Insured's 
liability. 

Bankruptcy  or  insolvency  of  the  Insured  or  of  the  Insured's  estate 
shall  not  relieve  the  Company  of  any  of  its  obligations  hereunder. 

11.  Action  Against  Company — Coverage  C 

No  action  shall  lie  against  the  Company  unless,  as  a  condition 
precedent  thereto,  there  shall  have  been  full  compliance  with  all  the 
terms  of  this  policv,  nor  until  thirty  days  after  the  required  proofs 
of  claim  have  been  filed  with   the  Company. 


12.  OtKer  Insurance — Coverages  A   and   B 
«  of  Claim  or  Suit-Coverages  A  and  B  „  ^^^   ,^^^^^j   ^^^  ^,,^^_.  -^^^^^^^  3j.3;„„  ^  io„  covered   by  th,s 

claim  IS  made  or  suit  is  brought  against  the  Insurrd,  the  Insurrd  policy  the  Company  shall  not  be  liable  under  this  policy  lor  a  greater 

(Continued  on  Reverse  Side) 


lion  of  such  loss  than  thr  applicable  limit  of  liability  stated  in 
riarations  bears  to  the  total  applicable  limit  of  liability  of  alt 
nd  collrctible  insurance  against  such  loss:  provided,  however, 
urance  with  respect  to  temporary  substitute  automobiles  un- 
turmg  Agreement  IV  or  other  automobiles  under  Insuring 
lent  V  shall  be  exce«s  insurance  over  any  other  valid  and  col- 
insurancT  available  to  the  Insured,  either  as  an  Insured  under 
y  applicable  with  respect  to  said  automobiles  or  otherwise. 


or  adjudication,  cover  (I)  the  Named  Insured's  legal  representative 
at  the  Named  Insured,  and  (2)  under  Coverages  A  and  B,  subject 
otherwise  to  the  provisions  of  Insuring  Agreement  III,  any  person 
having  proper  temporary  custody  of  the  automobile,  as  an  Insured, 
and  under  Coverage  C  while  the  automobile  is  used  by  such  person, 
until  the  appointment  and  qualification  of  such  legal  representative 
but  in  no  event  for  a  period  of  more  than  sixty  days  after  the  date 
of  such  death  or  adjudication. 


r  Iniuranct — Coverage  C 

insurance  afforded  with  respect  to  other  automobiles  under 
g  .Agreeiiunt  V  shall  be  excess  insurance  oyer  any  other  valid 
Irctiblr  medical  payments  insurance  applicable  thereto. 

tgation — Coverages  A  and   B 

le  event  of  any  payment  under  this  policy,  the  Company  shall 
ogated  to  all  the  Insured's  rights  of  recovery  therefor  against 
»)n  or  organization  and  the  Insured  shall  execute  and  deliver 
rnts  and  papers  and  do  whatever  else  is  necessary  to  secure 
fhts.    I'he  Insured  shall  do  nothing  aftir  loss  to  prejudice  such 


:e  to  any  agent  or  knowledge  possessed  by  any  agent  or  by  any 
erson  shall  not  effect  a  waiver  or  a  change  in  any  part  of  this 
(r  estop  the  Company  from  asserting  any  right  under  the  terms 
jolicv:  nor  shall  the  terms  of  this  policy  be  waived  or  changed, 
by  endorsement   issued  to  form  a  part  of  this  policy. 


17.  Cancelation 

This  policy  may  be  canceled  by  the  Named  Insured  by  mailing  to 
the  Company  written  notire  stating  when  thereafter  such  cancelation 
shall  be  effective.  This  policy  may  be  canceled  by  the  Company  b\ 
mailing  to  the  Named  Insured  at  the  address  shown  in  this  policv 
written  notice  stating  when  not  less  than  five  days  thereafter  such 
cancelation  shall  be  effective.  The  mailmg  of  notice  as  aforesaid 
shall  be  sufficient  proof  of  notice  and  the  effective  date  of  cancelation 
stated  in  the  notice  shall  become  the  end  of  the  policy  period. 
Delivery  of  such  written  notice  either  by  thr  Named  Insured  or  by 
the  Company  shall  be  equivalent  to  mailing 

If  the  Named  Insured  cancels,  earned  premiums  shall  be  computed 
in  accordance  with  the  customary  short  rate  table  and  procedure. 
If  the  Company  cancels,  earned  preiniuriis  shall  be  computed  pro  rata 
Premium  adjustment  may  be  made  at  the  time  cancelation  is  effected 
and,  if  not  then  made,  shall  be  made  as  soon  as  practicable  after 
cancelation  becomes  effective.  The  C*ompan>'s  check  or  the  check  of 
its  representative  mailed  or  delivered  as  aforesaid  shall  be  a  sufficient 
tender  of  any  refund  of  premium  due  to  the  Named   Insured. 


anient 

nment  of  interest  under  this  policy  shall  not  bind  the  Com- 
ntil  its  consent  is  endorsed  hereon :  if,  however,  the  Named 
shall  die  or  be  adjudged  bankrupt  or  insolvent  within  the 
)eriod,  this  policy,  unless  canceled,  shall,  if  written  notice  be 
>  the  Company  within  sixty  days  after  the  date  of  such  death 


18.  Declarations 

By  acceptance  of  this  policy  the  Named  Insured  agrees  that  the 
statements  in  the  declarations  are  his  agreements  and  representations, 
that  this  policy  is  issued  in  reliance  upon  the  truth  of  such  representa- 
tions, and  that  this  policy  embodies  all  agreements  existing  between 
himself  and  the  Company  or  any  of  its  agents  relating  to  this  insurance. 


'itnesj   Whereof,    the  United   States   Fidelity   and  Guaranty  Company   has  caused  this  policy   to  be   signed   by   its  President  and 
iry  at  Baltimore,  Maryland,  and  countersigned  by  a  duly  authoeized  representative. 


DUPLICATE 


COPY 
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Attached  to  Liability  Policy 

United  States  Fidelity  and  Guaranty  Company 
Baltimore,  Maryland 

Private  Passenger  Automobile  Classifications 
(Rating  Information) 

On  the  basis  of  the  company's  information  when 
the  policy  is  written,  the  automobile  is  classified 
A-1,  A-2  or  A-3,  as  evidenced  by  whichever  of  such 
symbols  is  shown  together  with  the  trade  name  of 
the  automobile  in  the  declarations. 

Class  A-1  means 

1.  use  of  the  automobile  is  not  required  by  or 
customarily  involved  in  the  occupational  duties  of 
any  person  except  in  going  to  and  from  the  prin- 
cipal place  of  occupation; 

2.  there  is  no  operator  of  the  automobile  under 
25  years  of  age  resident  in  the  named  insured's 
household  or  employed  as  a  chau:ffeur  of  the  auto- 
mobile, and 

3.  the  estimated  mileage  of  the  automobile,  in- 
cluding any  replacement  thereof,  during  the  next 
twelve  months  is  not  over  7500  miles. 

Class  A-2  means 

1.  use  of  the  automobile  is  not  required  by  or 
customarily  involved  in  the  occupational  duties  of 
any  person  except  in  going  to  and  from  the  prin- 
cipal place  of  occupation,  and 

2.  there  is  no  operator  of  the  automobile  under 
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25  years  of  age  resident  in  the  named  insured's 
household  or  employed  as  a  chauffeur  of  the  auto- 
mobile. 

Class  A-3  means 

use  of  the  automobile  is  not  required  by  or  cus- 
tomarily involved  in  the  occupational  duties  of  any 
person  except  in  going  to  and  from  the  principal 
place  of  occupation. 

Automobiles  Owned  by  Farmers  or  Clergymen — 
Provisions  with  respect  to  the  use  of  the  automobile 
in  occupational  duties  do  not  apply  to  automobiles 
owned  by  farmers  or  clergymen. 

*' EXHIBIT  B" 

Policy  insured  Houk  Motor  Company,  Redmond 
Motor  Company  and  Redmond  Tractor  Company, 
from  October  1,  1949,  to  October  1,  1950,  Limits 
$100,000.00 

Other  coverage :  Blanket  insurance 

Property  damage  and  collision 
Cargo  Liability  and  towing 

During  the  life  of  the  policy,  automobiles  will 
not  be  used  as  public  or  livery  conveyance,  towing 
or  propelling  trailers  or  other  vehicles  except 
trailers  used  for  personal,  pleasure  or  family  pur- 
poses being  used  with  an  automobile  of  private 
passenger  type ;  however,  this  exclusion  shall  apply 
to  trailer  homes  and  trailers  used  for  business  pur- 
poses, other  than  a  trailer  of  a  passenger  type. 
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Under   the   blanket   basis,   the   policy   does   not 
apply: 

A.  Unless  the  use  of  the  automobile  is  with 
the  permission  of  the  named  insured. 

B.  To  any  automobile  owned  by  the  insured 
or  by  a  member  of  his  family  other  than  the 
named  insured. 

C.  With  respect  to  the  injury  to  or  death  of 
any  person  who  is  named  insured. 

D.  To  any  employee  with  respect  to  injury 
or  death  of  another  employee  of  the  same  em- 
ployer injured  in  the  course  of  such  employ- 
ment. The  insurance  applies  to  any  other  per- 
son or  organization  provided  the  insurance 
applies  only  if  the  named  insured's  operation 
is  classified  as  automobile  dealer  or  repair  shop 
and  only  with  respect  to  the  use,  for  such 
business  operations  or  for  pleasure  purposes  of 
any  automobile  covered  under  such  classifica- 
tion. 

Under  Title :  "Additional  Insured"  the  policy  reads: 
"The  insurance  granted  by  clauses  E  and  F 
shall  in  the  same  manner  and  under  the  same 
conditions,  declarations  and  exclusions  as  to 
the  insured,  apply  to  any  person  while  legally 
operating  any  automobile  described  in  the  sched- 
ule of  warranties  with  the  permission  of  the 
assured,  and  also  to  any  persom,  firm  or  cor- 
poration legally  responsible  for  the  use  thereof, 
provided  the  declared  and  actual  use  of  the 
automobile  is  business  and  pleasure  or  com- 
mercial, each  as  defined  herein,  and  provided 
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further  that  the  actual  use  is  with  the  permis- 
sion of  the  named  assured,  provided  that  any 
additional  assured  who  is  covered  by  valid  and 
collectible  insurance  against  a  claim  also  cov- 
ered hereby  shall  have  no  right  of  recovery 
under  this  policy;  provided  further  that  in  the 
event  the  insured  or  additional  insured  suffer 
bodily  injury  or  death,  or  damage  to  property 
through  the  act  or  omission  of  any  other  per- 
son occupying  or  operating  said  automobile, 
such  person  shall  not  be  an  additional  assured 
within  the  terms  of  this  policy;  provided  fur- 
ther that  in  the  event  a  person  who  would 
otherwise  be  an  additional  assured  by  reason 
of  having  been  given  permission  to  operate 
the  car,  shall  permit  another  to  operate  the 
car,  neither  party  shall  be  an  additional  as- 
sured or  be  entitled  to  coverage  under  this 
policy.  The  insurance  herein  granted  such  ad- 
ditional assured  shall  be  subject  to  all  the  con- 
ditions, declarations  and  exclusions  of  this 
policy,  and  said  condition,  declarations  and  ex- 
clusions shall  apply  to  and  be  binding  upon  the 
additional  assured  in  the  same  manner  and 
with  the  same  effect  as  to  and  upon  the  as- 
sured and  it  shall  be  the  duty  of  the  additional 
assured  to  comply  with  and  perform  all  the  con- 
ditions and  requirements  of  this  policy.  If  an 
automobile  covered  by  this  policy  is  sold  or 
transferred,  the  indemnity  provided  herein 
shall  not  extend  to  such  purchaser  or  trans- 
feree, unless  the  interest  in  the  policy  is  as- 
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signed  in  accordance  with  all  the   conditions 
relating  to  the  manner  of  such  transfer. 

''This  company  will  not  be  liable  if  any  other 
person,  firm  or  corporation  indemnified  here- 
under is  covered  by  valid  and  collectible  in- 
surance against  a  claim  also  covered  by  this 
policy,  such  other  person,  firm  or  corporation 
shall  not  be  indemnified  under  this  policy." 

**  EXHIBIT  C" 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Deschutes 

No.  7784 

BEULAH  MORRIS, 

Plaintiff, 

vs. 

RAYMOND  SUTER,  HOUK  MOTOR  COM- 
PANY, a  Corporation,  and  JAMES  STUCH- 
LIK, 

Defendants. 

JUDGMENT 

The  above-entitled  matter  came  on  regularly  for 
trial  before  a  jury  in  the  Court  of  the  Honorable 
Judge  Ralph  Hamilton  on  the  20th  day  of  Novem- 
ber, 1950,  at  which  time  the  plaintiff  appeared  in 
person  and  by  and  through  her  attorneys  Duane 
Vergeer  and  Harry  F.  Samuels;  defendant  Ray- 
mond Suter  appeared  in  person  and  by  and  through 
his  attorneys,  George  Brewster  and  Bruce  Spauld- 
ing;    Houk    Motor    Company,    a    corporation,    ap- 
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peared  by  and  through  its  attorney  George  Brew- 
ster; and  James  Stiichlik  appeared  in  person  and 
by  and  through  his  attorney  Bruce  Spaulding;  a 
jury  was  duly  and  regularly  empanelled  and  sworn 
to  well  and  truly  try  the  above-entitled  cause,  open- 
ing statements  were  made  by  counsel  for  plaintiff 
and  defendants  James  Stuchlik,  and  Houk  Motor 
Company,  and  defendant  Raymond  Suter  waived 
his  opening  statement;  evidence  was  produced  by 
the  plaintiff  in  support  of  the  allegations  of  her 
complaint  and  the  plaintiff  moved  for  an  order  of 
voluntary  non-suit  as  to  defendant  Houk  Motor 
Company,  which  said  order  was  granted  by  the 
Court,  and  plaintiff  then  rested,  and  defendant 
James  Stuchlik  moved  for  an  order  of  involuntary 
non-suit  which  was  granted  by  the  Court ;  evidence 
was  then  produced  by  defendant  Raymond  Suter, 
and  said  defendant  having  rested,  closing  argu- 
ments were  had  by  respective  counsel,  the  jury  was 
instructed  as  to  the  law  of  the  case  and  thereupon 
retired  to  deliberate  upon  its  verdict,  and  after  due 
deliberation  returned  into  Court  its  verdict,  title 
and  venue  omitted,  as  follows: 

"We,  the  jury  duly  empanelled  to  well  and 
truly  try  the  above-entitled  cause,  hereby  find 
our  verdict  in  favor  of  the  plaintiff,  Beulah 
Morris,  and  against  defendant  Raymond  Suter, 
and  assess  plaintiff's  damages  in  the  sum  of 
$7,360.00. 

/s/  WAYNE  GADDIS, 
Foreman. 
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and  plaintiff  having  moved  for  judgment  based 
thereon, 

It  Is  Hereby  Ordered  and  Adjudged  that  judg- 
ment be  and  hereby  is  entered  herein  in  favor  of 
the  plaintiff  and  against  defendant  Raymond  Suter, 
in  the  sum  of  $7,360.00,  and 

It  Is  Further  Ordered  and  Adjudged  that  plain- 
tiff be  and  hereby  is  awarded  judgment  against  the 
defendant  for  plaintiff's  costs  and  disbursements, 
herein,  taxed  and  allowed  in  the  sum  of  $ 

Dated  this day  of  November,  1950. 

RALPH  HAMILTON, 

Judge. 

[Endorsed]:  Filed  January  12,  1951. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  OREGON  AUTO- 
MOBILE INS.  CO.,  HOUK  MOTOR  COM- 
PANY and  REDMOND  MOTOR  CO. 

Come  now  the  defendants,  Oregon  Automobile 
Insurance  Co.,  Houk  Motor  Company  and  Redmond 
Motor  Company,  and  each  of  them,  and  for  answer 
to  plaintiff's  petition  for  a  declaratory  judgment, 
admit,  deny  and  allege  as  follows : 

I. 

Admit  paragraph  I  of  said  petition. 
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II. 

Admit  paragraph  II  of  said  petition. 

III. 

Admit  paragraph  III  of  said  petition. 

IV. 

Admit  paragraph  IV  of  said  petition. 

V. 

Admit  paragraph  V  of  said  petition. 

VI. 

Admit  that  the  Limits  of  liability  in  said  policy 
are  as  shown  by  said  Exhibit  A,  and  except  as 
herein  admitted,  deny  the  remainder  of  para- 
graph VI. 

VII. 

For  answer  to  paragraph  VII  of  said  petition, 
admit  that  the  defendant  Oregon  Automobile  In- 
surance Co.,  a  corporation  of  the  State  of  Oregon, 
carrying  on  an  insurance  business  in  said  State,  at 
all  times  herein  mentioned,  had  in  full  force  and 
effect,  a  certain  policy  of  insurance,  which  insured 
Houk  Motor  Company,  Eedmond  Motor  Company 
and  Redmond  Tractor  Company  for  the  period  from 
October  1,  1949,  to  October  1,  1950,  subject  to  all  of 
the  terms,  provisions  and  conditions  in  said  policy 
contained,  and  except  as  herein  admitted,  defend- 
ants deny  the  remainder  of  said  paragraph  VII, 
and  particularly  deny  that  said  Exhibit  B  to  said 
petition  is  a  true  or  correct  copy  of  said  policy  of 
insurance. 
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VIII. 

For  answer  to  paragraph  VIII,  admit  that  on 
or  about  the  15th  day  of  October,  1949,  the  defend- 
ant Raymond  Suter,  was  driving  a  certain  Mercury 
automobile  belonging  to  the  defendant  Redmond 
Motor  Company,  with  the  knowledge  and  consent 
of  said  defendant,  Redmond  Motor  Company,  and 
except  as  herein  admitted,  deny  the  remainder  of 
said  paragraph  VIII. 

IX. 

For  answer  to  paragraph  IX  thereof,  admit  that 
on  or  about  the  15th  day  of  October,  1949,  while 
defendant  Raymond  Suter  was  driving  said  Mer- 
cury automobile,  a  collision  occurred  between  said 
automobile  and  an  automobile  in  which  Beulah 
Morris  was  a  passenger,  as  a  result  of  which  said 
Beulah  Morris  sustained  certain  personal  injuries. 
Except  as  herein  admitted,  defendants  deny  the 
remainder  of  paragraph  IX. 

X. 

Admit  the  allegations  of  paragraph  X  of  said 
petition,  except  that  defendants  deny  that  said  cause 
was  numbered  7780,  and  in  that  connection  allege 
that  the  cause  was  numbered  7784  in  the  Circuit 
Court  of  the  State  of  Oregon  for  the  county  of 
Deschutes. 

XI. 

These  defendants  have  no  information  as  to  the 
present  status  of  said  judgment,  and  therefore  deny 
the  allegations  of  paragraph  XI  of  said  petition. 
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XII. 

Admit  the  allegations  of  paragraph  XII  of  said 
petition. 

XIII. 

For  answer  to  paragraph  XIII  thereof,  admit 
that  the  United  States  Fidelity  and  Guaranty  Com- 
pany made  demand  upon  the  Oregon  Automobile 
Insurance  Company  to  defend  the  said  Raymond 
Suter  in  said  two  actions,  but  deny  the  remainder 
of  said  paragraph,  and  particularly  deny  that  said 
demand  was  adequate  or  timely. 

XIV. 

For  answer  to  paragraph  XIV  thereof,  defend- 
ants admit  that  William  Morris,  the  driver  and 
operator  of  the  automobile  in  which  Beulah  Morris 
was  riding  at  the  time  of  said  collision,  has  brought 
an  action  in  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Deschutes,  against  Ray- 
mond Suter,  Redmond  Motor  Company  and  James 
Stuchlik,  for  the  total  sum  of  $9,250.00;  that  plain- 
tiff herein  has  purported  to  tender  to  defendant 
Oregon  Automobile  Insurance  Company  the  defense 
of  said  action  on  behalf  of  defendant  Raymond 
Suter,  and  except  as  herein  admitted,  defendants 
deny  the  remainder  of  said  paragraph  XIV. 

XV. 

For  answer  to  paragraph  XV  thereof,  defendants 
admit  that  the  Oregon  Automobile  Insurance  Com- 
pany has  refused  to  defend  said  Raymond  Suter  in 
either  of  the  actions  brought  by  Beulah  Morris,  ad- 
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mit  that  the  plaintiff  herein  did  employ  attorneys 
to  represent  the  said  Raymond  Suter  in  the  action 
brought  in  Marion  County,  admit  that  said  cause 
of  action  in  Marion  County  was  abandoned,  and 
except  as  herein  admitted,  deny  the  remainder  of 
said  paragraph  XV. 

XVI. 

For  answer  to  paragraph  XVI  thereof,  defend- 
ants admit  that  plaintiff  herein  did  employ  an  at- 
torney to  represent  said  Raymond  Suter  in  the 
action  brought  by  Beulah  Morris  in  Deschutes 
County,  and  except  as  herein  admitted,  deny  the 
remainder  of  said  paragraph  XVI. 

XVII. 

For  answer  to  paragraph  XVII  thereof,  defend- 
ants admit  that  plaintiff  will  be  required  to  employ 
attorneys  to  defend  the  said  Raymond  Suter  in  the 
action  brought  by  William  Morris  in  Deschutes 
County,  and  except  as  herein  admitted,  deny  the 
remainder  of  said  paragraph  XVII. 

XVIII. 

For  answer  to  paragraph  XVIII  thereof,  de- 
fendants admit  that  the  defendants  Raymond  Suter 
and  Oregon  Automobile  Insurance  Company  now 
contend  that  plaintiff  herein  is  required  to  accept 
liability  and  defend  the  action  brought  by  William 
Morris  against  Raymond  Suter  in  the  Circuit  Court 
of  the  State  of  Oregon  for  the  County  of  Deschutes, 
on  behalf  of  defendant  Raymond  Suter,  pursuant 
to  the  terms  of  plaintiff's  said  policy  of  insurance; 
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have  no  knowledge  as  to  what  defendants  William 
Morris  and  Beiilah  Morris  may  be  contending  in 
that  regard ;  admit  that  defendants  William  Morris, 
Beulah  Morris,  Raymond  Suter  and  Oregon  Auto- 
mobile Insurance  Company  now  contend  that  plain- 
tiff herein  is  required  to  satisfy  the  judgment  in  the 
action  of  Beulah  Morris  against  Raymond  Suter, 
No.  7784,  in  Deschutes  County,  Oregon,  up  to  and 
including  the  limits  of  plaintiff's  liability  under  its 
said  policy;  admit  that  the  defendant  Oregon  Auto- 
mobile Insurance  ComjDany  contends  that:  (a)  As 
to  the  action  brought  by  Beulah  Morris  in  Marion 
County,  its  policy  does  not  apply  to  defendant  Ray- 
mond Suter,  and  said  Oregon  Automobile  Insur- 
ance Company  is  under  no  obligation  whatsoever 
with  respect  to  his  defense;  (b)  that  with  respect  to 
the  action  brought  in  Deschutes  County  by  said 
Beulah  Morris,  in  which  judgment  was  rendered 
against  defendant  Suter,  defendant  Oregon  Auto- 
mobile Insurance  Company  was  under  no  obligation 
with  respect  to  the  defense  of  said  Raymond  Suter, 
and  is  under  no  obligation  with  respect  to  payment 
of  said  judgment  against  said  Raymond  Suter  until 
plaintiff  herein  has  applied  upon  payment  of  said 
judgment  the  limits  of  its  said  policy  of  insurance, 
but  defendant,  Oregon  Automobile  Insurance  Com- 
pany admits  that  after  plaintiff  herein  has  applied 
toward  satisfaction  of  said  judgment  the  limits  of 
its  said  policy  of  insurance,  defendant  Oregon  Auto- 
mobile Insurance  Company  will  then  be  obligated 
according  to  the  terms  and  conditions  of  its  policy 
with  respect  to  the  balance  of  said  judgTnent  then 
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remaining  unsatisfied;  (c)  that  with  respect  to  the 
action  brought  in  Deschutes  County  by  William 
Morris,  defendant  Oregon  Automobile  Insurance 
Company  is  not  obligated  under  its  policy  of  insur- 
ance with  respect  to  the  cause  of  action  for  personal 
injuries  to  said  William  Morris  or  the  cause  of 
action  for  property  damage  of  said  William  Mor- 
ris, but  with  respect  to  the  cause  of  action  for  loss 
of  consortium  arising  out  of  personal  injuries  to 
Beulah  Morris,  defendant  Oregon  Automobile  In- 
surance Company  admits  that  after  jDlaintiff  herein 
has  exhausted  the  limits  of  liability  under  its  said 
policy  of  insurance,  then  defendant  Oregon  Auto- 
mobile Insurance  Company  will  be  obligated  under 
the  terms  and  provisions  of  its  policy  with  respect 
to  said  cause  of  action  for  loss  of  consortium.  Ex- 
cept as  herein  admitted  defendants  deny  the  re- 
mainder of  said  paragraph  XVIII. 

XIX. 

With  respect  to  paragraph  XIX  thereof,  defend- 
ants admit  that  plaintiff  now  makes  the  contentions 
therein  set  forth,  but  except  as  herein  admitted, 
defendants  deny  the  remainder  of  said  paragraph 
XIX. 

XX. 

For  answer  to  paragraph  XX  thereof,  defendants 
admit  that  plaintiff  now  makes  the  contentions 
therein  set  forth,  admit  that  defendant  Oregon 
Automobile  Insurance  Company  makes  the  conten- 
tions above  set  forth  in  paragraph  XVIII  hereof, 
and  except  as  herein  admitted,  deny  the  remainder 
of  said  paragraph  XX. 
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XXI. 

For  answer  to  paragraph  XXI  thereof,  defend- 
ants admit  that  plaintiff  now  makes  the  contentions 
therein  set  forth,  and  deny  the  remainder  of  said 
paragraph  XXI. 

XXII. 

For  answer  to  paragrajjh  XXII  thereof,  defend- 
ants admit  that  plaintiff  now  makes  the  contentions 
therein  set  forth,  but  deny  the  remainder  of  said 
paragraph  XXII. 

XXIII. 

For  answer  to  paragraph  XXIII  thereof,  de- 
fendants admit  that  plaintiff  has  received  a  demand 
to  defend  said  Raymond  Suter  in  an  action  brought 
by  Beulah  Morris  against  Raymond  Suter  and 
others,  admit  that  said  Beulah  Morris  is  demanding 
that  plaintiff  herein  pay  its  full  policy  limits  on 
the  judgment  in  her  favor  rendered  in  said  action 
in  Deschutes  County,  and  defendants  have  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  remainder  of  said  paragraph  XXIII,  and 
therefore  deny  the  same. 

XXIV. 

Admit    the    allegations    of    paragraph    XXIV 
thereof. 

XXV. 
Deny  the  allegations  of  paragraph  XXV  thereof. 

XXVI. 

For  answer  to  paragraph  XXVI  thereof,  defend- 
ants consent  that  an  order  may  be  entered  herein 
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staying  the  action  of  William  Morris  against  Ray- 
mond Suter  and  others,  and  that  an  order  may  be 
issued  staying  execution  under  the  judgment  here- 
tofore entered  in  the  action  brought  by  Beulah 
Morris  in  the  County  of  Deschutes. 

Wherefore  having  fully  answered  plaintiff's  peti- 
tion, defendants  Oregon  Automobile  Insurance  Com- 
pany, Houk  Motor  Company  and  Redmond  Motor 
Company  pray  that  plaintiff  have  no  relief  as 
against  these  defendants. 

/s/  RANDALL  B.  KESTER, 
Attorney  for  Defendants  Oregon  Automobile  In- 
surance Company,  Houk  Motor  Company  and 
Redmond  Motor  Company. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  February  1,  1951. 


[Title  of  District  Court  and  Cause.] 

ANSWER  AND  CROSS-COMPLAINT  OF  DE- 
FENDANTS WILLIAM  MORRIS  AND 
BEULAH  MORRIS 

Comes  now  the  defendants,  William  Morris  and 
Beulah  Morris  above  named,  and  by  way  of  answer 
to  plaintiff  ^s  complaint  on  file  herein,  admit,  deny 
and  allege  as  follows: 

I. 

Answering  Paragraph  I  of  plaintiff's  complaint, 
these  defendants  admit  the  allegations  therein  con- 
tained. 
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11. 

Answering  Paragraph  II  of  plaintiff's  complaint, 
these  defendants  admit  the  allegations  therein 
contained. 

III. 

Answering  Paragraph  III  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therein  contained. 

IV. 

Answering  Paragraph  IV  of  plaintiff's  complaint, 
these  defendants  admit  the  allegations  therein  con- 
tained. 

V. 

Answering  Paragraph  V  of  plaintiff's  complaint, 
defendants  admit  that  the  plaintiff  for  a  good  and 
valuable  consideration  paid  to  it  by  Raymond  Suter, 
did  make,  execute  and  deliver  to  him  a  certain 
policy  of  insurance,  which  was  in  full  force  and 
effect  on  the  15th  day  of  October,  1949;  plaintiff's 
allege  that  they  do  not  have  information  as  to  the 
exact  contents  or  provisions  of  the  said  insurance 
policy. 

VI. 

Answering  Paragraph  VI  of  plaintiff's  complaint, 
these  defendants  allege  that  they  do  not  have  any 
information  as  to  the  amount  of  coverage  as  set 
forth  in  said  Paragraph  VI  in  the  complaint. 

VII. 

Answering  Paragraph  VII  of  plaintiff's  com- 
plaint, these  defendants  admit  the  defendant,  Ore- 
gon Automobile  Insurance  Company,  a  corporation 
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of  the  State  of  Oregon,  was  carrying  on  an  insur- 
ance business  on  the  15th  day  of  October,  1949,  and 
prior  to  said  time  and  had  for  a  good  and  valuable 
consideration,  made,  executed  and  delivered  to 
Houk  Motor  Company  and  Redmond  Motor  Com- 
pany a  certain  policy  of  liability  insurance,  the 
exact  provisions  and  contents  unknown  to  these 
defendants,  which  was  in  full  force  and  effect  at 
the  time  of  the  collision  described  in  the  complaint, 
which  policy  covered  the  operation  of  the  Mercury 
automobile  driven  by  defendant,  Raymond  Suter, 
and  which  protected  his  legal  liability  for  damages 
arising  from  the  operation  of  the  said  vehicle. 

VIII. 

Answering  Paragraph  VIII  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations  there- 
in contained. 

IX. 
Answering    Paragraph    IX    of   plaintiff's    com- 
plaint,   these    defendants    admit    the    allegations 
therein  contained. 

X. 
Answering  Paragraph  X  of  plaintiff's  complaint, 
these    defendants    admit    the    allegations    therein 
contained. 

XI. 
Answering   Paragraph   XI   of   plaintiff's   com- 
plaint,   these    defendants    admit    the    allegations 
therein  contained. 

XII. 
Answering   Paragraph   XII   of  plaintiff's  com- 
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plaint,    these    defendants    admit    the    allegations 
therein  contained. 

XIII. 

Answering  Paragraph  XIII  of  plaintiff's  com- 
plaint, these  defendants  allege  that  they  do  not  have 
sufficient  information  so  as  to  form  a  belief  as  to 
the  truth  or  falsity  of  the  allegations  therein  con- 
tained and  are  therefore  unable  to  answer  the  same, 
and  therefore  deny  the  allegations  contained  in  said 
paragraph. 

XIV. 

Answering  Paragraph  XIY  of  the  plaintiff's 
complaint,  these  defendants  admit  the  allegations 
therein  contained. 

XV. 

Answering  Paragraph  XV  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therem  contained. 

XVI. 

Answering  Paragraph  XVI  of  plaintiff's  com- 
plaint, these  defendants  allege  that  do  not  have 
sufficient  information  so  as  to  form  a  belief  as  to 
the  truth  or  falsity  of  the  allegations  therein  con- 
tained, and  therefore  deny  the  contents  of  said 
paragraph. 

XVII. 

Answering  Paragraph  XVII  of  plaintiff's  com- 
plaint, these  defendants  allege  that  they  do  not 
have  sufficient  information  so  as  to  form  a  belief 
as  to  the  truth  or  falsity  of  the  allegations  therein 
contained  and  therefore  deny  the  contents  of  said 
paragraph. 
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XVIII. 

Answering  Paragrai)h  XVIII  of  plaintiff's  com- 
plaint, these  defendants  admit  that  they  are  con- 
tending that  the  plaintiff,  United  States  Fidelity 
and  Guaranty  Company  under  and  by  virtue  of 
its  insurance  policy,  should  accept  liability  and 
partially  satisfy  the  judgment  obtained  in  the  Cir- 
cuit Court  of  the  State  of  Oregon  for  Deschutes 
County  by  Beulah  Morris,  and  admit  that  the 
Oregon  Automobile  Insurance  Company  is  claiming 
that  it  does  not  cover  the  said  Raymond  Suter  for 
liability  coverage  by  virtue  of  its  said  policy,  and 
that  the  said  Oregon  Automobile  Insurance  Com- 
pany is  claiming  and  contending  that  it  is  not  re- 
quired to  defend  the  said  Raymond  Suter  or  to 
pay  any  ex"penses  or  attorneys'  fees  and  costs  in- 
cidental thereto,  and  that  the  said  Oregon  Automo- 
bile Insurance  Company  is  claiming  that  it  is  not 
responsible  for  payment  of  the  judgment  entered 
in  Deschutes  County,  Oregon,  in  favor  of  Beulah 
Morris  and  against  defendant,  Raymond  Suter,  and 
that  the  said  Company  is  claiming  that  its  policy 
does  not  cover  the  said  Raymond  Suter,  and  de- 
fendants allege  that  they  do  not  have  sufficient  in- 
formation so  as  to  form  a  belief  as  to  the  truth  or 
falsity  of  the  other  allegations  in  said  paragraph 
contained,  and  therefore,  deny  the  balance  of  said 
paragraph. 

XIX. 

Answering  Paragraph  XIX  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therein  contained. 
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XX. 

Answering  Paragraph  XX  of  plaintiff's  com- 
plaint, these  defendants  allegations  therein  con- 
tained. 

XXI. 

Answering  Paragraph  XXI  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therein  contained. 

XXII. 

Answering  Paragraph  XXII  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therein  contained. 

XXIII. 
Answering  Paragraph  XXIII  of  plaintiff's  com- 
plaint,   these    defendants    admit    the    allegations 
therein  contained. 

XXIV. 

Answering  Paragraph  XXIV  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therein  contained. 

XXV. 

Answering  Paragraph  XXV  of  plaintiff's  com- 
plaint, these  defendants  admit  the  allegations 
therein  contained. 

XXVI. 

Answering  Paragraph  XXVI  of  plaintiff's  com- 
plaint, these  defendants  deny  the  allegations  therein 
contained  and  the  whole  of  said  paragTaph. 
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And  by  Way  of  a  Further  and  Separate  Answer 
Herein,  and  by  Way  of  Cross-Complaint,  defend- 
ant Beulah  Morris  complains  and  alleges  as  follows : 

I. 

That  at  all  times  herein  mentioned.  United  States 
Fidelity  &  Guaranty  Company  is  and  was  a  corpo- 
ration, duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Maryland,  and 
had  qualified  and  was  doing  business  in  the  State 
of  Oregon  and  elsewhere,  as  an  insurance  company. 

II. 

That  the  defendants,  Oregon  Automobile  Insur- 
ance Company,  Raymond  Suter,  Houk  Motor  Com- 
pany and  Redmond  Motor  Company  are  residents 
of  the  State  of  Oregon. 

III. 

That  the  defendants,  Beulah  Morris  and  William 
Morris  are  residents  of  the  State  of  Washington. 

IV. 

That  this  controversy  involves  an  amount  over 
and  above  the  sum  of  $3000.00,  exclusive  of  inter- 
est, costs  and  attorneys'  fees. 

V. 

That  at  all  times  herein  mentioned,  the  plaintiff, 
the  United  States  Fidelity  and  Guaranty  Company, 
a  corporation,  for  a  good  and  valuable  considera- 
tion paid  to  it  by  Raymond  Suter  had  made,  exe- 
cuted and  delivered  to  the  said  Raymond  Suter,  a 
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certain  policy  of  insurance  covering  a  certain  Ply- 
mouth Club  Coupe  automobile ;  that  said  policy  was 
in  full  force  and  effect  at  all  times  herein  men- 
tioned, which  provided  that  in  the  event  that  Ray- 
mond Suter  was  operating  his  automobile  or 
another  automobile  and  became  involved  in  an  acci- 
dent, that  the  said  insurance  company  would  protect 
his  legal  liability  for  damages  resulting  therefrom 
in  tlie  amount  of  not  less  than  $5,000.00  for  one 
injury  or  claim  for  personal  injury,  provided  that 
the  said  Raymond  Suter  should  be  legally  liable 
therefor. 

VI. 
That  the  defendant,  Oregon  Automobile  Insur- 
ance Company,  a  Corporation,  of  the  State  of 
Oregon,  carrying  on  an  insurance  business  had  for 
a  valuable  consideration,  made,  executed  and  de- 
livered and  issued  to  Houk  Motor  Company  and 
Redmond  Motor  Company,  a  certain  policy  of  liabil- 
ity insurance,  which  was  in  full  force  and  effect  at 
all  times  herein  mentioned  and  which  provided  that 
it  would  protect  the  legal  liability  of  Houk  Motor 
Company  and  Redmond  Motor  Company  and  all 
other  persons  using  any  vehicles  owned  by  the  said 
companies  with  the  permission  of  the  said  Houk 
Motor  Company  and/or  Redmond  Motor  Company 
for  legal  liability  for  personal  injuries  of  the  one 
person  in  the  amount  of  not  less  than  $100,000.00. 

VII. 

That  on  or  about  the  15th  day  of  October,  1949, 
the  defendant,  Raymond  Suter,  at  the  request  of 
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and  with  the  full  permission  and  knowledge  of 
defendants,  Houk  Motor  Company  and  Redmond 
Motor  Company,  was  driving  and  operating  a  cer- 
tain Mercury  automobile,  belonging  to  the  said  de- 
fendant, Houk  Motor  Company  and/or  Redmond 
Motor  Company,  bearing  dealer's  license  #  A  75. 

VIII. 

That  on  or  about  the  15th  day  of  October,  1949, 
while  so  driving  the  said  Mercury  automobile,  the 
defendant,  Raymond  Suter,  did  run  into  and  col- 
lide with  an  automobile,  being  driven  on  U.  S. 
Highway  #  97,  in  which  Beulah  Morris  was  riding 
as  a  passenger,  in  such  a  way  and  manner  that  the 
said  Beulah  Morris  did  receive  certain  personal 
injuries. 

IX. 

That  thereafter  the  said  Beulah  Morris  did  bring 
an  action  at  law  for  personal  injuries  in  the  County 
of  Deschutes,  Oregon,  commonly  known  as  case 
#  7780,  in  which  she  named  Raymond  Suter,  Houk 
Motor  Company,  a  corporation,  and  James  Stuch- 
lik  as  defendants;  that  thereafter  and  on  about  the 
20th  day  of  November,  1950,  the  said  case  was  tried 
in  Deschutes  County  resulting  in  a  verdict  and 
judgment  against  the  defendant,  Raymond  Suter, 
in  the  sum  of  $7,360.00,  a  copy  of  which  judgment 
as  entered  in  Deschutes  County,  is  hereto  attached 
and  marked  the  plaintiff's  ''Exhibit  C,"  and  by 
reference  is  made  a  part  and  parcel  of  this  petition 
as  though  fully  and  completely  set  forth  and  plead 
at  this  place. 
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X. 

That  the  said  judgment  is  now  in  full  force  and 
effect,  has  not  been  appealed  from  and  has  not 
been  satisfied,  and  that  the  full  amount  thereof, 
together  with  interests  and  costs  of  the  said  trial, 
taxed  and  allowed  in  the  sum  of  $114.83,  is  due  and 
payable. 

XI. 

That  subsequent  to  the  time  of  the  collision  re- 
ferred to  herein  which  occurred  on  the  15th  day 
of  October,  1949,  involving  the  said  Beulah  Morris 
and  a  car  driven  by  defendant,  Raymond  Suter, 
and  prior  to  the  time  that  the  action  of  Beulah 
Morris  was  filed  in  the  Circuit  Court  of  Deschutes 
County,  said  Oregon  Automobile  Insurance  Com- 
pany, a  corporation,  stated  that  it  would  accept 
coverage  on  behalf  of  defendant  Raymond  Suter, 
and  would  pay  and  settle  the  said  claim  of  Beulah 
Morris,  as  well  as  the  claim  of  William  Morris; 
that  subsequent  to  the  time  that  the  action  of 
Beulah  Morris  was  filed  in  the  Circuit  Court  of 
the  State  of  Oregon  for  the  County  of  Deschutes, 
the  said  Oregon  Automobile  Insurance  Company 
did  employ  an  attorney  to  represent  the  said  Ray- 
mond Suter  and  the  said  Oregon  Automobile  Insur- 
ance Company  in  the  defense  of  the  action  brought 
by  Beulah  Morris ;  that  during  the  pendency  of  said 
suit  and  before  the  time  of  trial  said  Oregon  Auto- 
mobile Insurance  Company  did  represent  that  it 
would  accept  coverage  on  behalf  of  defendant,  Ray- 
mond Suter,  and  would  pay  and  settle  the  claim 
of  Beulah  Morris  and  by  reason  of  said  representa- 
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tions  the  plaintiff,  United  States  Fidelity  &  Guar- 
anty Company  and  defendant,  William  Morris,  and 
Beulah  Morris  relied  upon  said  representations 
were  mislead  and  damaged,  and  defendant  Beulah 
Morris,  hereby  contends  that  Oregon  Automobile 
Insurance  Company,  a  corporation,  should  be  for- 
ever estopped  from  denying  coverage  and  liability 
under  the  insurance  policy  issued  by  it  and  formerly 
mentioned  herein. 

XII. 
That  judgment  should  be  entered  herein  by  way 
of  cross-complaint  in  favor  of  defendant  Beulah 
Morris,  and  against  the  defendants,  Oregon  Auto- 
mobile Insurance  Company,  a  corporation,  and 
Raymond  Suter,  and  plaintiff  United  States  Fidel- 
ity &  Guaranty  Company,  a  corporation,  for  the 
sum  of  $7360.00  together  with  costs,  taxed  and 
allowed  in  the  case  of  Beulah  Morris  formerly  men- 
tioned herein,  in  the  sum  of  $114.83  together  with 
interest  on  said  judgment  and  costs  at  the  rate  of 
6  per  cent  per  annum  from  the  27th  day  of  No- 
vember,  1950. 

Wherefore,  these  defendants  pray  that  the  com- 
plaint of  the  plaintiff  herein  be  dismissed  as  to 
them,  but  that  judgment  be  entered  herein  in  favor 
of  Beulah  Morris  and  against  the  defendants  Ore- 
gon Automobile  Insurance  Company,  a  corporation, 
and  Eaymond  Suter,  and  Plaintiff  United  States 
Fidelity  &  Guaranty  Company,  a  corporation,  for 
the  sum  of  $7360.00  together  with  costs,  taxed  and 
allowed  in  the  sum  of  $114.83,  together  with  inter- 
est on  said  judgment  and  costs  at  the  rate  of  6  per 
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cent  per  annum  from  the  27th  day  of  November, 
1950,  together  with  costs  and  disbursements  in- 
curred in  this  suit. 

VERGEER  &  SAMUELS, 

By  /s/  HARRY  F.  SAMUELS, 

Attorneys  for  Defendants. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  February  6,  1951. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  OREGON  AUTO- 
MOBILE INSURANCE  COMPANY  TO 
CROSS  -  COMPLAINT  OF  DEFENDANT 
BEULAH  MORRIS 

Comes  now  the  defendant  Oregon  Automobile 
Insurance  Company,  and  for  answer  to  the  cross- 
complaint  filed  herein  by  defendant  Beulah  Morris, 
admits,  denies  and  alleges  as  follows : 

I. 

Admits  the  allegations  of  paragraph  I  thereof. 

II. 
Admits  the  allegations  of  paragraph  II  thereof. 

III. 

Admits  the  allegations  of  paragraph  III  thereof. 

IV. 

Admits  the  allegations  of  paragraph  IV  thereof. 
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V. 

Admits  the  allegations  of  paragraph  V  thereof. 

VI. 

For  answer  to  paragraph  VI  thereof,  admits  that 
the  defendant  Oregon  Automobile  Insurance  Com- 
pany, a  corporation  of  the  State  of  Oregon,  carry- 
ing on  an  insurance  business,  had  for  a  valuable 
consideration,  made,  executed,  and  delivered  and 
issued  to  Houk  Motor  Company  and  Redmond 
Motor  Company  a  certain  policy  of  liability  insur- 
ance, which  was  in  full  force  and  effect  at  the  times 
therein  mentioned,  subject  to  all  of  the  terms,  pro- 
visions and  conditions  in  said  policy  contained,  and 
except  as  herein  admitted  defendant  denies  the 
remainder  of  said  paragraph  VI. 

VII. 

For  answer  to  paragraph  VII  thereof,  admits 
that  on  or  about  the  15th  day  of  October,  1949,  the 
defendant  Raymond  Suter  was  driving  a  certain 
Mercury  automobile  belonging  to  the  defendant 
Redmond  Motor  Company,  with  the  knowledge  and 
consent  of  said  defendant,  Redmond  Motor  Com- 
pany, and  except  as  herein  admitted,  denies  the 
remainder  of  said  paragraph  VII. 

VIII. 

For  answer  to  paragraph  VIII  thereof,  admits 
that  on  or  about  the  15th  day  of  October,.  1949, 
while  defendant  Raymond  Suter  was  driving  said 
Mercury  automobile  a  collision  occurred  between 
said  automobile  and  an  automobile  in  which  Beulah 
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Morris  was  a  passenger,  as  a  result  of  which  said 
Beulah  Morris  sustained  certain  personal  injuries. 
Except  as  herein  admitted,  defendant  denies  the 
remainder  of  said  paragraph  VIII. 

IX. 

Admits  the  allegations  of  paragraph  IX  thereof, 
except  that  defendant  denies  that  said  cause  was 
numbered  7780  and  in  that  connection  allege  said 
cause  was  numbered  7784  in  the  Circuit  Court  of 
the  State  of  Oregon  for  the  County  of  Deschutes, 
and  except  that  this  defendant  is  unable  to  admit 
or  deny  the  allegation  with  respect  to  the  contents 
of  said  judgment  for  the  reason  that  said  judgment 
was  not  attached  to  said  cross-complaint  as  an 
exhibit. 

X. 

This  defendant  has  no  information  as  to  the 
present  status  of  said  judgment,  and  therefore  de- 
nies the  allegations  of  paragraph  X  thereof. 

XI. 

Denies  the  allegations  of  paragTaph  XI  thereof, 
and  each  and  every  part  thereof,  and  the  whole 
thereof. 

XII. 

For  answer  to  paragraph  XII  thereof,  admits 
that  judgment  should  be  entered  herein  in  favor 
of  defendant  Beulah  Morris  and  against  the  plain- 
tiff United  States  Fidelity  &  Guaranty  Company 
up  to  the  full  amount  of  the  limits  of  plaintiff's 
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said  policy  of  insurance,  and  denies  the  remainder 
of  said  paragraph  XII. 

Wherefore,  having  fully  answered  the  cross- 
complaint  of  defendant  Beulah  Morris,  defendant 
Oregon  Automobile  Insurance  Company  prays  that 
said  defendant  Beulah  Morris  take  nothing  as 
against  this  defendant. 

/s/  RANDALL  B.  KESTER, 
Attorney  for  Defendant,   Oregon  Automobile  In- 
surance  Co. 

Service  of  Copy  acknowledged. 
[Endorsed]  :     Filed  February  8,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER 

February  19,  1951. 

Plaintiff  appearing  by  Mr.  W.  K.  Phillips,  of 
counsel,  and  the  defendants  by  Mr.  Randall  B. 
Kester  and  Mr.  Harry  Samuels,  of  counsel. 

It  Is  Ordered  that  this  cause  be,  and  is  hereby 
set  for  pre-trial  conference  and  trial  Monday, 
March  19,  1951. 
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[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

This  matter  having  come  on  regularly  for  pre- 
trial conference  pursuant  to  the  rules  of  the  above- 
entitled  court,  the  Honorable  Gus  J.  Solomon 
presiding:  The  plaintiff  appearing  by  its  attorney 
W.  K.  Phillips;  the  defendants  Oregon  Automobile 
Insurance  Company,  Houk  Motor  Company  and 
Redmond  Motor  Company  appearing  by  their  at- 
torney Randall  B.  Kester;  the  defendants  William 
Morris  and  Beulah  Morris  appearing  by  their  at- 
torney Harry  Samuels,  and  the  parties  having 
agreed  upon  the  following  facts  and  issues; 

It  is,  based  upon  the  said  agreement  and  stipula- 
tion. Ordered  that  the  agreed  facts,  contentions 
and  issues  be  and  they  are  hereby  deemed  to  be  as 
follows  in  this  cause. 

Agreed  Facts 

I. 

That  at  all  times  herein  mentioned  the  United 
States  Fidelity  and  Guaranty  Company  is  and  was 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Maryland,  and 
had  qualified  and  was  doing  business  in  the  state  of 
Oregon  as  an  insurance  company. 

II. 

That  the  defendant  Oregon  Automobile  Insurance 
Company  is  and  was  at  all  times  herein  mentioned 
an  Oregon  corporation,  qualified  to  and  carrying  on 
an  insurance  business  within  the  state  of  Oregon. 
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III. 

That  the  defendants  Houk  Motor  Company  and 
Redmond  Motor  Company  were  at  all  times  herein 
mentioned  corporations  of  the  state  of  Oregon  and 
each  such  corporation  was  carrying  on  an  automo- 
bile sales  agency  and  garage  within  the  state  of 
Oregon. 

IV. 

That  the  defendants  Beulah  Morris  and  William 
Morris  are  residents  and  inhabitants  of  the  state  of 
Washington,  and  are  husband  and  wife. 

Y. 

That  the  amount  in  controversy  exceeds  the  sum 
of  $3000.00,  exclusive  of  interest,  costs  and  attor- 
neys' fees. 

VI. 

That  at  all  times  herein  mentioned  the  United 
States  Fidelity  and  Guaranty  Company  had  in  full 
force  and  effect  a  certain  policy  of  insurance  which 
insured  the  defendant  Raymond  Suter  for  the  pe- 
riod from  June  4,  1949,  to  June  4,  1950.  A  copy 
of  said  policy  is  hereinafter  identified  as  Pre-Trial 
Exhibit  No.  1,  and  by  this  reference  the  same  is 
incorporated  herein. 

VII. 

That  at  all  times  herein  mentioned  the  Oregon 
Automobile  Insurance  Company  had  in  full  force 
and  effect  a  certain  policy  of  insurance  which  in- 
sured the  Houk  Motor  Company,  Redmond  Motor 
Company  and  Redmond  Tractor  Company  for  the 
period  from  October  1,  1949,  to  October  1,  1950.  A 
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copy  of  said  policy  is  hereinafter  identified  as  Pre- 
Trial  Exhibit  No.  2,  and  by  this  reference  the  same 
L^  incorporated  herein. 

VIII. 

That  on  or  about  October  15,  1949,  the  defendant 
Raymond  Suter  was  driving  and  operating  a  cer- 
tain Mercury  automobile,  bearing  dealer's  license 
A  75,  belonging  to  the  defendant  Redmond  Motor 
Company,  with  the  knowledge  and  consent  of  the 
Redmond  Motor  Company.  At  said  time  a  collision 
occurred  between  the  vehicle  Raymond  Suter  was 
operating  and  an  automobile  in  which  the  defendant 
Beulah  Morris  was  a  passenger,  as  a  result  of 
which  said  Beulah  Morris  received  certain  personal 
injuries. 

IX. 

That  thereafter  the  said  defendant  Beulah  Morris 
did  bring  an  action  at  law  for  the  said  personal 
injuries  in  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Deschutes,  commonly  known  as 
case  No.  7784,  in  which  Raymond  Suter,  Houk 
Motor  Company  and  James  Stuchlik  were  named 
as  defendants;  that  thereafter  and  on  or  about  the 
20th  day  of  November,  1950,  the  said  cause  was 
tried,  resulting  in  a  verdict  and  judgment  against 
the  defendant  Raymond  Suter  alone,  in  the  sum  of 
$7,360.00,  and  that  thereafter  costs  were  taxed 
against  the  defendant  Raymond  Suter,  and  in  favor 
of  the  plaintiff,  in  the  sum  of  $114.83. 

X. 

That  the  said  judgment  and  cost  bill  are  now  in 
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full  force  and  effect  and  have  not  been  paid  or 
satisfied  and  are  due  and  payable,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  27th 
day  of  November,  1950. 

XI. 

That  the  said  Beulah  Morris  did,  during  the 
pendency  of  the  action  in  the  county  of  Deschutes 
hereinabove  referred  to,  bring  an  action  at  law  for 
damages  in  the  County  of  Marion,  State  of  Oregon, 
which  action  was  entitled,  ''Beulah  Morris  v.  Ray- 
mond Suter  and  James  Stuchlik."  In  said  Marion 
county  action  said  Beulah  Morris  sought  to  recover 
for  the  same  personal  injuries,  arising  from  the 
same  accident,  as  alleged  in  said  Deschutes  county 
action.  Said  Marion  county  action  was  abandoned 
by  the  plaintiff  therein,  and  an  order  of  voluntary 
nonsuit  was  entered  prior  to  the  trial  of  the 
Deschutes  county  action  above  mentioned. 

XII. 

On  or  about ,  defendant  William 

Morris,  who  was  the  owner  and  driver  of  the  auto- 
mobile in  which  Beulah  Morris  was  riding  at  the 
time  of  said  accident,  commenced  an  action  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the  county 
of  Deschutes,  against  Raymond  Suter,  Redmond 
Motor  Company  and  James  Stuchlik,  defendants, 

No ,  wherein  judgment  is  demanded 

against  said  defendants  in  the  following  amounts: 
Personal  injuries  to  William  Morris,  $1500.00; 
property  damage  to  his  automobile,  $250.00;  loss  of 
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consortium  by  reason  of  the  injuries  to  Beulah 
Monis,  $7500.00;  together  with  costs  and  disburse- 
ments.  Said  action  is  now  pending. 

XIII. 

With  respect  to  the  action  brought  in  Marion 
County  by  Beulah  Morris,  plaintiff  employed  at- 
torneys who  represented  said  Raymond  Suter,  and 
plaintiff  paid  to  said  attorneys  a  reasonable  fee  and 
costs  advanced  in  the  total  sum  of  $223.20. 

XIV. 

With  respect  to  the  action  brought  in  Deschutes 
county  by  Beulah  Morris,  plaintiff  employed  attor- 
neys who  represented  said  Raymond  Suter,  and 
plaintiff  paid  to  said  attorneys  a  reasonable  fee 
and  costs  advanced  in  the  total  sum  of  $428.80,  and 
plaintiff  paid  an  additional  sumi  of  $97.83  as 
expenses. 

XV. 

A  controversy  eixsts  with  respect  to  the  applica- 
bility of  said  policies  of  insurance  to  said  actions 
and  any  liability  of  defendant  Raymond  Suter,  as 
shown  by  the  contentions  of  the  parties  hereinafter 
set  forth,  and  as  shown  by  the  correspondence 
which  is  hereinafter  identified  as  exhibits  11  to  19, 
inclusive. 

Contentions  of  the  Parties 

Plaintiff  contends: 

I. 
That  under  the  terms  of  its  policy  it  did  not  nor 
does  insure  the  defendant  Raymond  Suter,  except 
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as  excess  insurance,  and  that  it  has  no  liability  to 
the  defendants  Raymond  Suter,  Beulah  Morris,  or 
William  Morris  until  the  defendant  Oregon  Auto- 
mobile Insurance  Company  has  expended  the  limits 
of  its  said  insurance  policy. 

II. 

That  under  the  terms  of  the  said  insurance  policy 
written  by  the  Oregon  Automobile  Insurance  Com- 
pany, it  is  required  to  pay  and  satisfy  the  judg- 
ment, costs  and  interest  rendered  in  favor  of  the 
defendant  Beulah  Morris  against  Raymond  Suter 
entered  in  Deschutes  County  on  or  about  the  27th 
day  of  November,  1950. 

III. 

That  under  the  terms  of  its  policy  the  Oregon 
Automobile  Insurance  Company  is  required  to  ac- 
cept liability  for  and  defend  the  defendant  Ray- 
mond Suter  in  the  action  now  pending  in  Deschutes 
County,  Oregon,  to  wit:  "William  Morris  vs.  Ray- 
mond Suter,  Redmond  Motor  Company  and  James 
Stuchlik." 

IV. 

That  the  defendant  Oregon  Automobile  Insur- 
ance Company  is  indebted  to  the  plaintiff  in  the 
sum  of  $745.83,  together  with  interest  thereon  at 
the  rate  of  six  per  cent  per  annum  from  December 
1,  1950,  until  paid. 

V, 

That  the  plaintiff  is  entitled  to  a  reasonable  at- 
torney fee  in  this  cause  and  should  be  permitted  to 
petition  therefore  at  the  time  of  entering  a  decree. 
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VI. 

That  the  Oregon  Automobile  Insurance  Comi3any 
was  obligated  to  accept  liability  for  and  defend 
Raymond  Suter  in  the  action  brought  by  Beulah 
Morris  in  Marion  County,  Oregon. 

VII. 

That  the  plaintiff  is  not  obligated  to  the  defend- 
ants Beulah  Morris,  William  Morris  or  Raymond 
Suter  in  any  way. 

VIII. 

That  the  defendant  Beulah  Morris  is  not  entitled 
to  recover  a  reasonable  attorneys'  fee  in  this  cause 
against  the  plaintiff  herein. 

The  defendants  Beulah  Morris  and  William 
Morris  contend: 

I. 

That  the  plaintiff  and  defendant  Oregon  Auto- 
mobile Insurance  Company,  by  virtue  of  their  in- 
surance policies,  are  required  to  protect  the  legal 
liability  for  damages  caused  by  the  negligence  of 
the  defendant  Raymond  Suter,  to  the  full  extent  of 
the  coverage  disclosed  by  the  said  policies. 

II. 

That  the  defendant  Oregon  Automobile  Insurance 
Company  is  estopped  to  deny  primary  coverage  to 
Raymond  Suter  in  the  actions  brought  by  Beulah 
Morris  and  William  Morris. 

III. 
That  the  defendant  Beulah  Morris  is  entitled  to 
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recover  a  reasonable  attornej^s'  fee  in  this  cause  and 
should  be  entitled  to  petition  therefore  at  the  time 
of  entering  a  decree  herein. 

Defendants  Houk  Motor  Company,  Redmond  Motor 
Company  and  Oregon  Automobile  Insurance 
Company  contend: 

I. 

That  with  respect  to  the  action  brought  by  Beulah 
Morris  in  Marion  Count}^,  the  policy  of  Oregon 
Automobile  Insurance  Company  does  not  apply  to 
defendant  Raymond  Suter,  and  said  Oregon  Auto- 
mobile Insurance  Company  was  and  is  under  no 
obligation  whatsoever  with  respect  to  his  defense, 
or  any  expense  arising  therefrom. 

II. 

That  with  respect  to  the  action  brought  in  Des- 
chutes county  by  said  Beulah  Morris,  in  which 
judgment  was  rendered  against  defendant  Suter, 
defendant  Oregon  Automobile  Insurance  Company 
was  imder  no  obligation  with  respect  to  the  defense 
of  said  Raymond  Suter,  and  is  under  no  obligation 
with  respect  to  the  expense  thereof  or  to  payment  of 
said  judgment  against  said  Raymond  Suter,  costs  or 
interest,  until  plaintiff  herein  has  applied  upon  pay- 
ment of  said  judgment  the  limits  of  its  said  policy 
of  insurance,  but  defendant  Oregon  Automobile  In- 
surance Company  admits  that  after  plaintiff  herein 
has  applied  toward  satisfaction  of  said  judgment  the 
limits  of  its  said  policy  of  insurance,  defendant 
Oregon  Automobile  Insurance  Company  will  then 
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be  obligated  according  to  the  terms  and  conditions  of 
its  policy  with  respect  to  the  balance  of  said  judg- 
ment then  remaining  unsatisfied. 

III. 

That  with  respect  to  the  action  brought  in  Des- 
chutes County  by  William  INIorris,  defendant  Oregon 
Automobile  Insurance  Company  is  not  obligated 
under  its  policy  of  insurance  as  to  defendant  Ray- 
mond Suter  with  respect  to  the  cause  of  action  for 
personal  injuries  to  said  William  Morris  or  the 
cause  of  action  for  property  damage  of  said  William 
Morris;  nor  with  respect  to  the  cause  of  action  for 
loss  of  consortium  arising  out  of  personal  injuries 
to  Beulah  Morris,  until  plaintiff  has  exhausted  the 
limits  of  its  policy  of  insurance.  But  defendant  Ore- 
gon Automobile  Insurance  Company  admits  that 
after  plaintiff  herein  has  exhausted  the  limits  of 
liability  under  its  said  policy  of  insurance,  with 
respect  to  claims  arising  out  of  injuries  to  Beulah 
Morris,  then  defendant  Oregon  Automobile  Insur- 
ance Company  will  be  obligated  under  the  terms  and 
provisions  of  its  policy  with  respect  to  said  cause  of 
action  for  loss  of  consortium. 

IV. 

That  plaintiff  herein  is  required  to  accept  liability 
and  defend  the  action  brought  by  William  Morris 
against  Raymond  Suter  in  the  Circuit  Court  of  the 
State  of  Oregon  for  the  County  of  Deschutes,  on  be- 
half of  defendant  Raymond  Suter,  pursuant  to  the 
terms  of  plaintiff's  said  policy  of  insurance. 
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V. 

That  plaintiff  herein  is  required  to  satisfy  the 
judgment  in  the  action  of  Beulah  Morris  against 
Raymond  Suter,  No.  7784,  in  Deschutes  County, 
Oregon,  up  to  and  including  the  limits  of  plaintiff's 
liability  under  its  said  policy. 

VI. 

That  the  defendant  Oregon  Automobile  Insurai^ce 
Company  is  not  indebted  to  the  plaintiff  in  any 
amount. 

VII. 

That  the  defendant  Oregon  Automobile  Insurance 
Company  is  not  indebted  to  defendant  Beulah 
Morris  in  any  amount  at  this  time,  and  will  not  be 
indebted  to  her  in  any  amount  until  plaintiff  has  ex- 
hausted the  limits  of  liability  of  its  insurance  as  to 
the  judgment  in  her  favor  in  Deschutes  county. 

VIII. 

That  neither  the  plaintiff  nor  the  defendants 
Beulah  Morris  or  William  Morris  are  entitled  to 
recover  attorneys'  fees  in  this  cause  from  the  Ore- 
gon Automobile  Insurance  Company. 

IX. 

That  the  policy  of  plaintiff  was  and  is  valid  and 
collectible  insurance  available  to  and  covering  said 
Raymond  Suter  with  respect  to  liability  arising  out 
of  said  accident,  within  the  meaning  of  the  policy 
of  Oregon  Automobile  Insurance  Company. 
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X. 

That  the  policy  of  Oregon  Automobile  Insurance 
Company  was  not  and  is  not  valid  and  collectible  in- 
surance available  to  or  covering  said  Raymond 
Suter  with  respect  to  liability  arising  out  of  said 
accident. 

XI. 

(a)  That  defendant  Oregon  Automobile  Insur- 
ance Company  is  not  estopped  to  assert  the  con- 
tentions herein  set  forth;  and 

(b)  That  any  alleged  estoppel  cannot  be  used 
to  modify  the  terms,  provisions  or  conditions  of  the 
policy  of  Oregon  Automobile  Insurance  Company 
or  to  extend  the  coverage  provided  therein. 

Questions  to  Be  Determined 

1.  Is  the  policy  of  insurance  w^ritten  by  the 
United  States  Fidelity  &  Guaranty  Company  a 
primary  coverage  or  excess  to  that  policy  written 
by  the  Oregon  Automobile  Insurance  Company"? 

2.  Is  the  Oregon  Automobile  Insurance  Com- 
pany's policy  primary  or  excess  to  the  one  written 
by  the  United  States  Fidelity  &  Guaranty  Company  ? 

3.  What  are  the  obligations  of  the  United  States 
Fidelity  and  Guaranty  Company  under  the  terms 
of  its  policy,  with  respect  to  each  of  the  three  cases 
herein  mentioned? 

4.  What  are  the  obligations  of  the  Oregon  Auto- 
mobile Insurance  Company  under  the  terms  of  its 
jDolicy,  with  respect  to  each  of  the  three  cases  herein 
mentioned  ? 
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5.  Is  either  policy  valid  and  collectible  insurance 
within  the  meaning  of  the  other  policy,  under  the 
circumstances  of  this  case  ? 

6.  Is  the  Oregon  Automobile  Insurance  Company 
indebted  to  the  plaintiff  and  if  so  in  what  amount  ? 

7.  Is  either  insurance  company  indebted  to  de- 
defendant  Beulah  Morris,  and  if  so  in  what  amounts 
respectively "? 

8.  Is  the  defendant  Beulah  Morris  entitled  to  a 
reasonable  attorneys'  fee  against  the  Oregon  Auto- 
mobile Insurance  Company  in  this  cause? 

9.  Is  the  defendant  Beulah  Morris  entitled  to  a 
reasonable  attorneys'  fee  in  this  cause  against  the 
plaintiff? 

10.  Is  the  plaintiff  entitled  to  recover  a  reason- 
able attorney's  fee  against  the  defendant  Oregon 
Automobile  Insurance  Company  in  this  cause  ? 

11.  Can  estoppel  be  used  to  modify  the  terms, 
provisions  or  conditions  of  the  policy  of  Oregon 
Automobile  Insurance  Company,  or  to  extend  the 
coverage  provided  therein? 

12.  If  so,  is  the  defendant  Oregon  Automobile 
Insurance  Company  estopped  to  assert  any  or  all  of 
its  contentions  herein? 

Exhibits 

The  following  exhibits  were  identified  by  the 
parties.  AU  objections  as  to  identification  or  au- 
thenticity are  waived  unless  hereinafter  noted,  but 
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all  objections  as  to  competency,  relevancy  or  materi- 
ality are  reserved  to  the  time  of  trial. 

1.  Copy  of  United  States  Fidelity  &  Guaranty 
policy  covering  Raymond  Suter. 

2.  Photostatic  copy  of  Oregon  Automobile  In- 
surance policy  covering  Houk  Motor  Company  and 
Redmond  Motor  Company. 

3.  United  States  Fidelity  &  Guaranty  ''Daily" 
covering  Raymond  Suter. 

4.  Copy  of  Judgment  Order  entered  in  Deschutes 
County,  Oregon,  in  favor  of  Beulah  Morris  and 
against  the  defendant  Raymond  Suter. 

5.  Copy  of  Cost  Bill  entered  in  Deschutes  County, 
Oregon. 

6.  Copy  of  Complaint  filed  by  Beulah  Morris  in 
Marion  County,  Oregon. 

7.  Cop3^  of  Affidavit  and  Motion  for  a  change  of 
venue  filed  by  Raymond  Suter. 

8.  Duplicate  draft  payable  to  George  Brewster 
issued  by  the  plainti:ff  as  attorney  fees  and  costs  in 
the  Deschutes  County  trial. 

9.  Duplicate  draft  issued  by  the  plaintiff  as  at- 
torney fees  and  costs  to  Philhps,  Hodler  &  Sande- 
berg  in  the  Marion  County  case. 

10.  Duplicate  expense  drafts  issued  by  the  United 
States  Fidelity  and  Guaranty  in  the  Deschutes 
Countv  case. 
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11.  Copy  of  letter  dated  September  5,  1950,  writ- 
ten by  W.  K.  Phillips  to  the  Oregon  Automobile 
Insurance  Company. 

12.  Letter  dated  September  12,  1950,  written  by 
Eandall  B.  Kester  to  the  plaintiff  United  States 
Fidelity  &  Guaranty. 

13.  Copy  of  letter  written  by  W.  K.  Phillips  to 
Maguire,  Shields,  Morrison  and  Bailey  dated  Sep- 
tember 20,  1950. 

14.  Copy  of  letter  dated  November  7,  1950,  writ- 
ten by  W.  K.  Phillips  to  Maguire,  Shields,  Morri- 
son and  Bailey. 

15.  Letter  written  by  Randall  B.  Kester  to 
Phillips,  Hodler  &  Sandeberg  dated  November  9, 
1950. 

16.  Letter  addressed  to  Oregon  Automobile  In- 
surance Company  signed  by  Ray  E.  Suter,  dated 
November  16,  1950. 

17.  Copy  of  a  letter  written  by  Randall  B. 
Kester  to  Ray  Suter  dated  November  17,  1950. 

18.  Letter  written  by  Jos.  A.  Boyce  on  behalf  of 
United  States  Fidelity  &  Gruaranty  Company  to 
Oregon  Automobile  Insurance  Company,  dated  De- 
cember 19,  1950. 

19.  Copy  of  letter  written  by  Randall  B.  Kester 
to  United  States  Fidelity  &  Guaranty  Company, 
dated  January  9,  1950. 

20.  Letter  from  George  Brewster  to  Wendell  K. 
Phillips  dated  September  11,  1950. 
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21.  Letter  from  George  Brewster  to  Wendell  K. 
Phillips  dated  September  14,  1950. 

22.  Written  memorandum  of  United  States 
Fidelity  &  Guaranty  Co.  in  regard  to  coverage  ad- 
vices by  the  Oregon  Automobile  Insurance  Company. 

23.  Letter  July  8,  1950,  Geo.  Brewster  to 
U.S.F.&G. 

The  foregoing  is  the  pre-trial  order  agi*eed  upon 
at  a  conference  between  the  court  and  counsel.  It 
supersedes  the  pleadings,  which  are  hereby  amended 
to  conform  hereto.  It  shall  not  be  amended  except 
by  consent,  or  by  order  of  the  court  to  prevent  mani- 
fest injustice. 

Done  in  open  court  at  Portland,  Oregon,  this 
19th  day  of  March,  1951. 

/s/  GUS  J.  SOLOMON, 

U.  S.  District  Judge. 
Approved : 

/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  Plaintiff. 

/s/  HAERY  F.  SAMUELS, 
Of  Attorneys  for  Defendants  William  Morris  and 
Beulah  Morris. 

/s/  RANDALL  B.  KESTER, 
Of  Attorneys  for  Defendants  Oregon  Automobile 
Insurance  Co.,  Houk  Motor  Company  and  Red- 
mond Motor  Co. 

[Endorsed] :     Filed  March  19,  1951. 
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ORAL  OPINION 

March  28,  1951 

In  the  case  of  United  States  Fidelity  and  Guar- 
ant}^  Co.,  plaintiff,  vs.  Oregon  Automobile  Insurance 
Co.,  et  al.,  defendants.  Civil  No.  5890,  I  find  that  the 
automobile  liability  policy  issued  by  defendant  Ore- 
gon Auto  Insurance  Company  is  the  primary  in- 
surance and  creates  liability  up  to  its  policy  limits. 
The  policy  issued  by  the  plaintiff  is  excess  to  that 
of  the  policy  written  by  defendant,  Oregon  Auto. 

Defendant,  Oregon  Auto,  is  therefore  liable  for 
the  payment  of  the  Judgment  recovered  in  the  State 
Court  by  Beulah  Morris  against  defendant,  Ray- 
mond Suter,  in  the  sum  of  $7,360.00  plus  costs  and 
interest. 

Defendant,  Oregon  Auto,  under  its  policy  is  like- 
Tvise  required  to  defend  the  action  filed  in  the  State 
Court  by  defendant,  William  Morris,  for  personal 
injury,  property  damage,  and  loss  of  consortium  by 
reason  of  the  injuries  to  his  wife,  Beulah  Morris. 

As  to  the  other  issues  in  the  case,  I  will  receive 
any  evidence  that  the  parties  desire  to  introduce 
and  will  hear  argument  on  Monday,  April  2,  1951, 
at  2  p.m. 
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[Title  of  District  Court  and  Cause] 

ORDER 

March  28,  1951. 

Now  at  this  day  the  Court  renders  its  opinion 
herein. 

It  Is  Ordered  that  this  cause  be,  and  is  hereby, 
set  for  further  argument  Monday,  April  2,  1951,  at 
two  o'clock  p.m. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ATTORNEY'S  FEES 

Come  now  the  defendants  and  cross-complainants, 
AYilliam  Morris  and  Beulah  Morris,  and  Harry  F. 
Samuels,  their  attorney,  and  respectfully  show  to 
the  Court  that  the  defendants  and  cross-complain- 
ants William  Morris  and  Beulah  Morris,  did  hereto- 
fore employ  the  said  Harry  F.  Samuels  as  their 
attorney  to  represent  them  in  defending  the  above 
declaratory  judgment  suit  brought  by  the  United 
States  Fidelity  and  Guaranty  Company,  a  corpora- 
tion, and  to  prosecute  the  cross-complaint  heretofore 
filed  herein;  and  respectfully  show  that  the  said 
Harry  F.  Samuels  is  an  attorney  of  good  standing 
before  this  bar  and  as  attorney  for  William  Morris 
and  Beulah  Morris,  did  undertake  said  employment, 
and  did  prepare  an  answer  and  cross-complaint 
heretofore  filed  herein,  and  did  assist  in  preparing 
a  proposed  pre-trial  order  and  did  try  the  said 
suit,  resulting  in  a  decree  and  judgment  rendered 
herein  in  favor  of  defendants  William  Morris  and 
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Beulah  Morris,  upon  their  cross-complaint,  and 
against  the  defendant  Oregon  Automobile  Insur- 
ance Company,  whereby  under  the  terms  of  said 
judgment  the  sum  of  $7,360.00,  together  with  in- 
terest upon  the  costs  filed  in  the  judgment  ob- 
tained in  the  Circuit  Court  of  Deschutes  County, 
may  now  be  collectible,  together  with  interest 
thereon. 

That  under  and  by  virtue  of  Oregon  Compiled 
Laws  Annotated,  Section  101-134  and  the  broad 
equitable  jurisdictions  in  matters  of  this  kind  and 
nature,  the  said  defendants  William  Morris  and 
Beulah  Morris  and  their  Attorney,  Harry  F. 
Samuels,  do  and  hereby  do  petition  this  Court  for 
the  allowance  of  reasonable  attorney's  fees  against 
the  Oregon  Automobile  Insurance  Company,  a  cor- 
poration, and  petition  that  the  said  allowance  of 
attorney's  fees  be  made  a  part  and  parcel  of  the 
final  decree  and  judgment  of  this  Court  to  be  here- 
inafter entered  in  this  cause. 

That  due  to  the  amount  of  work  involved  and  per- 
formed by  the  said  attorney  representing  these  peti- 
tioners, and  the  importance  of  the  litigation  to  these 
petitioners,  and  the  amount  of  money  involved  in 
this  matter,  and  the  fact  that  these  petitioners  had 
already  obtained  a  good  and  valid  judgment  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Deschutes 
County,  which  said  judgment  should  have  been  paid 
by  the  Oregon  Automobile  Insurance  Company,  a 
corporation,  under  the  terms  of  its  insurance  policy, 
without  subjecting  these  petitioners  to  any  incon- 
venience or  expense  relative  to  the  collection  of  the 
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same,  your  petitioners  believe,  allege  and  respect- 
fully urge  that  the  sum  of  $1500.00  represents  a  rea- 
sonable sum  to  be  allowed  to  them  as  attorney's 
fees  herein  for  the  defense  of  the  action  brought 
by  the  United  States  Fidelity  and  Guaranty  Com- 
pany, a  corporation,  and  the  prosecution  of  the 
cross-complaint  herein,  and  respectfully  petition  that 
this  amount  be  allowed  as  attorney's  fees  for  the 
defense  of  the  said  action  and  prosecution  of  the 
said  cross-complaint. 

Wherefore,  your  petitioners  respectfully  pray  that 
the  above  Honorable  Court  enter  an  Order  directing 
that  the  defendants  William  Morris  and  Beulah 
Morris  and  Harry  F.  Samuels,  your  petitioners 
herein,  be  allowed  the  full  sum  of  $1500.00  as  reason- 
able attorney's  fees  herein  or  such  other  sums  as 
the  Court  may  deem  just  to  be  paid  by  the  defend- 
ant Oregon  Automobile  Insurance  Company  to  your 
petitioners. 

Respectfully  submitted, 

/s/  HAREY  F.  SAMUELS, 
Attorney  for  Defendants  and  Cross-Complainants 
William  Morris  and  Beulah  Morris. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 
Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  March  30,  1951. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ATTORNEY'S  PEES 

Come  now  the  plaintiff,  United  States  Fidelity 
and  Guaranty  Company,  a  corporation,  and  W.  K. 
Phillips,  its  attorney,  and  respectfully  shows  to  the 
court  that  the  United  States  Fidelity  and  Guaranty 
Company  did  heretofore  employ  W.  K.  Phillips  as 
its  attorney  to  represent  it  in  bringing  a  declaratory 
judgment  suit  in  the  above-entitled  court  for  the 
purpose  of  enforcing  a  certain  policy  of  insurance 
made  and  executed  by  the  defendant,  Oregon  Auto- 
mobile Insurance  Company,  and  that  the  said  W. 
K.  Phillips,  an  attorney  of  good  standing  before  this 
bar,  did  as  the  attorney  for  the  plaintiff  herein, 
undertake  said  employment  and  did  prepare  each, 
every  and  all  pleadings  in  the  above-entitled  suit  and 
did  prepare  a  proposed  pre-trial  order,  did  try  the 
said  suit  resulting  in  a  decree  and  judgment  ren- 
dered against  the  defendant,   Oregon   Automobile 
Insurance  Company,  upholding  the  contentions  of 
this  plaintiff. 

That  under  and  by  virtue  of  Oregon  Compiled 
Laws  Annotated,  Section  101-134  and  the  broad 
equitable  jurisdiction  in  matters  of  this  kind  and 
nature,  the  said  plaintiff.  United  States  Fidelity  & 
Guaranty  Company,  and  its  attorney,  W.  K. 
Phillips,  do  and  do  hereby  petition  this  court  for  the 
allowance  of  reasonable  attorney's  fees  against  the 
Oregon  Automobile  Insurance  Company,  and  that 
the  said  allowance  of  attorney's  fees  be  made  a  part 
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and  parcel  of  the  final  decree  and  judgment  of  this 
court  to  be  hereinafter  entered  in  this  cause. 

That  due  to  the  amount  of  work  involved  and  im- 
portance of  the  litigation  and  the  result  obtained, 
your  petitioners  believe  and  respectfully  urge  that 
the  sum  of  $1,500.00  be  allowed  as  attorney's  fees 
herein  for  the  prosecution  of  the  above  suit. 

Wherefore,  your  petitioners  respectfully  pray 
that  the  above  honorable  court  enter  an  order  di- 
recting that  the  plaintiff  and  W.  K.  Phillips,  your 
petitioners,  be  allowed  the  full  sum  of  $1,500.00  as 
reasonable  attorney's  fees  herein,  or  such  other  sum 
as  the  court  may  deem  just  to  be  paid  by  the  defend- 
ant, Oregon  Automobile  Insurance  Company,  to 
your  petitioners. 

Respectfully  submitted, 

/s/  W.  K.  PHILLIPS, 

Attorney  for  Plaintiff. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  March  30,  1951. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACTS  AND  CONCLUSIONS 

OF  LAW 

The  above  case  and  cause  having  come  on  reg- 
ularly for  trial  on  the  19th  day  of  March,  1951,  and 
thereafter  continued  until  the  2nd  day  of  April, 
1951,  before  the  Honorable  Gus  J.  Solomon  pre- 
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siding  and  the  following  having  appeared:  The 
plaintiff  United  States  Fidelity  and  Guaranty  Com- 
pany, by  W.  K.  Phillips,  its  attorney;  the  defend- 
ants Oregon  Automobile  Insurance  Company,  Houk 
Motor  Company  and  Redmond  Motor  Company,  by 
their  attorney  Randall  Kester ;  the  defendants  Wil- 
liam Morris  and  Beulah  Morris  by  their  attorney 
Harrj^  Samuels;  the  defendant  Raymond  Suter  not 
appearing.  And,  each  of  the  parties  by  and  through 
their  attorneys  having  signed  the  pre-trial  order  in 
open  court  and  the  same  being  approved  by  the 
Honorable  Gus  J.  Solomon,  and  evidence  having 
been  presented  and  arguments  having  been  made 
and  the  court  nov7  being  fully  informed  in  the 
premises,  the  court  now  does  make  the  following: 

Findings  of  Facts 

I. 

That  at  all  times  herein  mentioned  the  United 
States  Fidelity  and  Guaranty  Company  is  and  was 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Maryland,  and  had 
qualified  and  was  doing  business  in  the  state  of 
Oregon  as  an  insurance  company. 

11. 

That  the  defendant  Oregon  Automobile  Insurance 
Company  is  and  was  at  all  times  herein  mentioned 
an  Oregon  corporation,  qualified  to  and  carrying  on 
an  insurance  business  within  the  state  of  Oregon. 


70  Oregon  Automobile  Ins.  Co.  vs. 

III. 

That  the  defendants  Houk  Motor  Company  and 
Redmond  Motor  Company  were  at  all  times  herein 
mentioned  corporations  of  the  state  of  Oregon  and 
each  such  corporation  was  carrying  on  an  automobile 
sales  agency  and  garage  within  the  state  of  Oregon. 

IV. 

That  the  defendants  Beulah  Morris  and  William 
Morris  are  residents  and  inhabitants  of  the  state  of 
Washington,  and  are  husband  and  wife. 

V. 

That  this  court  does  have  and  take  jurisdiction  of 
this  suit. 

VI. 

That  at  all  times  herein  mentioned  the  United 
States  Fidelity  and  G-uaranty  Company  had  in  full 
force  and  effect  a  certain  policy  of  insurance  which 
insured  the  defendant  Raymond  Suter  for  the  period 
from  June  4,  1949,  to  June  4,  1950.  A  copy  of  said 
policy  is  hereinafter  identified  as  Pre-trial  Exhibit 
No.  1. 

VII. 

That  at  all  times  herein  mentioned  the  Oregon 
Automobile  Insurance  Company  had  in  full  force 
and  effect  a  certain  policy  of  insurance  which  in- 
sured the  Houk  Motor  Company,  Redmond  Motor 
Company  and  Redmond  Tractor  Company  for 
the  period  from  October  1,  1949,  to  October  1,  1950. 
A  copy  of  said  policy  is  hereinafter  identified  as 
Pre-trial  Exhibit  No.  2. 
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VIII. 

That  on  or  about  October  15,  1949,  the  defendant 
Raymond  Suter  was  driving  and  operating  a  certain 
Mercury  automobile,  bearing  dealer's  license  A75, 
belonging  to  the  defendant,  Redmond  Motor  Com- 
pany, with  the  knowledge  and  consent  of  the  Red- 
mond Motor  Company.  At  said  time  a  collision 
occurred  between  the  vehicle  Raymond  Suter  was 
operating  and  an  automobile  in  which  the  defendant 
Beulah  Morris  was  a  passenger,  as  a  result  of  which 
said  Beulah  Morris  received  certain  personal  in- 
juries. 

IX. 

That  thereafter  the  said  defendant  Beulah  Morris 
did  bring  an  action  at  law  for  the  said  personal 
injuries  in  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Deschutes,  commonly  known  as 
case  No.  7784,  in  which  Raymond  Suter,  Houk 
Motor  Company  and  James  Stuchlik  were  named  as 
defendants ;  that  thereafter  and  on  or  about  the  20th 
day  of  November,  1950,  the  said  cause  was  tried, 
resulting  in  a  verdict  and  judgment  against  the  de- 
fendant Raymond  Suter  alone,  in  the  sum  of  $7,- 
360.00,  and  that  thereafter  costs  were  taxed  against 
the  defendant  Raymond  Suter,  and  in  favor  of  the 
plaintiff,  in  the  sum  of  $114.83. 

X. 

That  the  said  judgment  and  cost  bill  are  now  in 
full  force  and  effect  and  have  not  been  paid  or 
satisfied  and  are  due  and  payable,  with  interest 
at  the  rate  of  six  per  cent  per  annum  from  the 
27th  day  of  November,  1950. 


72  Oregon  Automobile  Ins.  Co.  vs. 

XI. 

That  the  said  Beulah  Morris  did,  during  the 
pendency  of  the  action  in  the  county  of  Deschutes 
hereinabove  referred  to,  bring  an  action  at  law  for 
damages  in  the  County  of  Marion,  State  of  Oregon, 
which  action  was  entitled,  "Beulah  Morris  v.  Ray- 
mond Suter  and  James  Stuchlik."  In  said  Marion 
county  action  said  Beulah  Morris  sought  to  recover 
for  the  same  personal  injuries,  arising  from  the 
same  accident,  as  alleged  in  said  Deschutes  county 
action.  Said  Marion  county  action  was  abandoned 
by  the  plaintiff  therein,  and  an  order  of  voluntary 
nonsuit  was  entered  prior  to  the  trial  of  the 
Deschutes  county  action  above  mentioned. 

XII. 

On  or  about  December  6,  1950,  defendant  William 
Morris,  who  was  the  owner  and  driver  of  the  auto- 
mobile in  which  Beulah  Morris  was  riding  at  the 
time  of  said  accident,  commenced  an  action  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the  county 
of  Deschutes,  against  Rajrmond  Suter,  Redmond 
Motor  Company  and  James  Stuchlik,  defendants, 
No.  8007,  wherein  judgment  is  demanded  against 
said  defendants  in  the  following  amounts:  personal 
injuries  to  William  Morris,  $1,500.00;  property 
damage  to  his  automobile,  $250,00;  loss  of  con- 
sortium by  reason  of  the  injuries  to  Beulah  Morris, 
$7,500.00;  together  with  costs  and  disbursements. 
Said  action  is  now  pending. 

XIII. 

With  respect  to  the  action  brought  in  Marion 
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County  by  Beulah  Morris,  plaintiff  employed  at- 
torneys who  represented  said  Raymond  Suter,  and 
plaintiff  paid  to  said  attorneys  a  reasonable  fee  and 
costs  advanced  in  the  total  smn  of  $223.20. 

XIV. 

With  respect  to  the  action  brought  in  Deschutes 
county  by  Beulah  Morris,  plaintiff  employed  at- 
torneys who  represented  said  Raymond  Suter,  and 
plaintiff  paid  to  said  attorneys  a  reasonable  fee  and 
costs  advanced  in  the  total  sum  of  $428.80,  and  j)lain- 
tiff  paid  an  additional  sum  of  $97.83  as  expenses. 

XV. 

That  the  defendant  Oregon  Automobile  Insurance 
Company  did  investigate  the  accident  hereinabove 
referred  to  and  did  defend  the  defendants  Houk 
Motor  Company  in  the  Deschutes  County  action  of 
Beulah  Morris  vs.  Raymond  Suter,  Houk  Motor 
Company  and  James  Stuchlik,  case  #7784. 

XVI. 
That  the  defendant  Oregon  Automobile  Insurance 
Company  has  not  paid  to  Beulah  Morris  nor  the 
United  States  Fidelity  and  Guaranty  Company  any 
amount  of  money  whatsoever  on  either  the  judg- 
ment, costs,  interests,  attorneys'  fees  or  expenses. 

XVII. 

That  the  material  paragraphs  of  the  Oregon  Auto- 
mobile Insurance  Company's  policy  reads  as  follows, 
to  wit: 

''Additional  Assured.  The  insurance  granted  by 
Clauses  E  and  F  shall  in  the  same  manner  and 
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under  the  same  conditions,  declarations  and  exclu- 
sions as  to  the  assured,  apply  to  any  person  while 
legally  operating  any  automobile  described  in  the 
*  Schedule  of  Warranties'  with  the  permission  of  the 
Assured,  and  also  to  any  person,  firm  or  corporation 
legally  responsible  for  the  use  thereof,  provided  the 
declared  and  actual  use  of  the  automobile  is  'Busi- 
ness and  Pleasure'  or  'Commercial'  each  as  de- 
fined herein,  and  provided  furthermore  the  actual 
use  is  with  the  permission  of  the  named  Insured, 
(provided  that  any  Additional  Insured  who  is  cov- 
ered by  valid  and  collectible  insurance  against  a 
claim  also  covered  hereby  shall  have  no  right  of  re- 
covery under  this  policy)  ;  provided  further  that  in 
the  event  that  the  Assured  and/or  the  Additional 
Assured  suffer  bodily  injury,  or  death,  or  damage 
to  property  through  the  act  or  omission  of  any  other 
person  occupying  or  operating  said  automobile,  such 
person  shall  not  be  an  Additional  Assured  within 
the  terms  or  conditions  of  this  policy;  provided 
further  that  in  the  event  a  person  who  would  other- 
wise be  an  Additional  Assured  by  reason  of  having 
been  given  permission  to  operate  the  car  shall  per- 
mit another  to  operate  the  car,  neither  party  shall 
be  an  Additional  Assured  or  be  entitled  to  coverage 
under  this  policy.  The  insurance  herein  granted  to 
such  Additional  Assured  shall  be  subject  to  all  of  the 
conditions,  declarations  and  exclusions  of  this  policy, 
and  said  conditions,  declarations  and  exclusions  shall 
apply  to  and  be  binding  upon  the  Additional  As- 
sured in  the  same  manner  and  with  the  same  effect 
as  to  and  upon  the  Assured,  and  it  shall  be  the  duty 
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of  the  Additional  Assured  to  comply  with  and  per- 
form all  of  the  conditions  and  requirements  of  this 
policy.  If  an  automobile  covered  by  this  policy  is 
sold  or  transferred,  the  indemnity  provided  herein 
shall  not  extend  to  such  purchaser  or  transferee, 
unless  the  interest  in  the  policy  is  assigned  in  ac- 
cordance with  all  the  conditions  relating  to  the 
manner  of  such  transfer. 

"Other  Insurance.  If  the  Insured  has  other  in- 
surance against  a  loss  covered  by  this  policy  the 
Company  shall  not  be  liable  under  this  policy  for  a 
gTeater  proportion  of  such  loss  than  the  applicable 
limit  of  liability  stated  in  the  Warranties  bears  to 
the  total  applicable  limit  of  liability  of  all  valid  and 
collectible  insurance  against  such  loss;  provided, 
however,  that  the  insurance  under  Paragraph  '  Drive 
Other  Private  Passenger  Automobiles'  shall  be  ex- 
cess insurance  over  any  other  valid  and  collectible 
insurance  available  to  the  Insured,  either  as  an  in- 
sured under  a  policy  applicable  with  respect  to  the 
automobile  or  otherwise,  against  a  loss  covered  under 
said  paragraph;  and  further  this  company  will  not 
be  liable  if  any  other  person,  firm  or  corporation 
indemnified  hereunder  is  covered  by  valid  and  col- 
lectible insurance  against  a  claim  also  covered  by 
this  policy,  such  other  person,  firm  or  corporation 
shall  not  be  indemnified  under  this  policy. ' ' 

XVIII. 
That  the  material  paragraphs  of  the  plaintiff's 
policy  reads  as  follows,  to  wit: 

"Use  of  Other  Automobiles:  If  the  named  insured 
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is  an  individual  wlio  owns  the  automobile  classified 
as  'pleasure  and  business'  or  husband  and  wife 
either  or  both  of  whom  own  said  automobile,  such  in- 
surance as  is  afforded  by  this  policy  with  respect  to 
said  automobile  applies  with  respect  to  any  other 
automobile,  subject  to  the  following  provisions: 

''(a)     With  respect  to  the  insurance  for  bodily 
injury  liability  and  for  propei'ty  damage  liability 
the  unqualified  word  'Insured'  includes 

"(1)  Such  Named  Insured,  (2)  the  spouse  of 
such  individual  if  a  resident  of  the  same  house- 
hold and  (3)  any  other  person  or  organization 
legally  responsible  for  the  use  by  such  Named 
Insured  or  spouse  of  an  automobile  not  owned 
or  hired  by  such  other  person  or  organization. 
Insuring  AgTeement  III,  Definition  of  Insured, 
does  not  apply  to  this  insurance. 

"Other  Insurance — Coverages  A  and  B.  If  the 
Insured  has  other  insurance  against  a  loss  covered 
by  this  policy  the  Company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  such  loss  than 
the  applicable  limit  of  liability  stated  in  the  declara- 
tions bears  to  the  total  applicable  limit  of  liability 
of  all  valid  and  collectible  insurance  against  such 
loss;  provided,  however,  the  insurance  with  respect 
to  temporary  substitute  automobiles  under  the  In- 
suring Agreement  IV  shall  be  excess  insurance  over 
any  other  valid  and  collectible  insurance  available 
to  the  Insured,  either  as  an  Insured  mider  a  policy 
applicable  with  respect  to  said  automobiles  or  other- 
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XIX. 

That  the  plaintiff  the  United  States  Fidelity  & 
Ouaranty  did  tender  to  the  defendant,  Oregon  Auto- 
mobile Insurance  Co.,  the  defense  of  Raymond  Suter 
in  the  Deschutes  County  action  of  ''Beulah  Morris 
vs.  Raymond  Suter,  Houk  Motor  Company,  and 
James  Stuchlik"  and  also  the  defense  of  the  said 
Raymond  Suter  in  the  action  brought  by  Beulah 
Morris  in  the  County  of  Marion,  entitled  "Beulah 
Morris  vs.  Raymond  Suter  and  James  Stuchlik," 
and  did  demand  that  the  Oregon  Automobile  Insur- 
ance Company  pay  the  expenses  of  defending  each 
of  the  said  actions  and  pay  any  resulting  judgment 
in  either  of  the  said  actions,  and  accept  coverage 
under  their  policy. 

XX. 

That  the  plaintiff,  U.  S.  Fidelity  &  Guaranty 
Company,  did  tender  to  the  defendant  Oregon  Auto- 
mobile Insurance  Company  the  defense  of  Raymond 
Suter  in  the  action  brought  by  William  Morris  vs. 
Raymond  Suter,  Redmond  Motor  Company  and 
James  Stuchlik,  and  did  demand  that  the  said  Ore- 
gon Automobile  Insurance  Company  accept  cover- 
age under  the  provisions  of  their  policy  and  defend 
the  said  Raymond  Suter  in  said  action. 

XXI. 

That  the  defendant,  Oregon  Automobile  Insur- 
ance Company,  did  and  has  denied  coverage  under 
its  policy  and  did  and  has  refused  to  defend  the 
said  Raymond  Suter,  or  to  pay  any  of  the  costs  or 
expenses  of  his  defense  and  has  denied  any  and  all 
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liability  under  its  said  policy  to  the  said  Raymond 
Suter,  and  has  and  does  now  refuse  to  reimburse 
the  plaintiff  U.  S.  Fidelity  &  Guaranty  Company 
for  the  costs  and  expenses  advanced  by  it  in  the 
defense  of  the  said  Raymond  Suter. 

Based  on  the  above  Findings  of  Fact,  this  court 
does  make  and  enter  the  following: 

Conclusion  of  Law 

I. 

That  the  Oregon  Automobile  Insurance  Company 
by  ^'irtue  of  its  policy  of  insurance,  Pre-trial  Ex.  2, 
did  insure  and  cover  Raymond  Suter  and  did  pro- 
tect him  against  legal  liability  for  damages  arising 
out  of  the  accident  which  occurred  on  the  15th  day 
of  October,  1949,  between  the  Mercury  automobile 
which  he  was  driving  and  that  driven  by  William 
Morris,  in  Deschutes  County,  Oregon. 

II. 

That  by  virtue  of  its  policy  of  insurance,  the 
Oregon  Automobile  Insurance  Company  was  re- 
quired to  defend  the  said  Raymond  Suter  in  all 
actions  brought  against  him  for  damages  arising 
out  of  that  said  accident  and  to  pay  aU  expenses 
of  his  defense,  and  any  resulting  judgments  ren- 
dered against  him  up  to  the  limits  of  their  disclosed 
liability,  but  not  more  than  One  Hundred  Thousand 
($100,000.00)  Dollars,  and  costs  of  defense. 

III. 

That  the  policy  of  the  Oregon  Automobile  Insur- 
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ance  Company,  provides  the  primary  coverage  and 
insurance  insuring  the  said  Raymond  Suter,  and 
that  policy  written  by  the  U.  S.  Fidelity  and  Guar- 
anty Company,  "Pre-trial  Ex.  I,"  is  excess  insur- 
ance and  secondary  to  that  provided  by  the  defend- 
ant, Oregon  Automobile  Insurance  Company,  and 
that  there  is  not,  nor  was  there  any  liability  on  the 
part  of  the  U.  S.  Fidelity  &  Guaranty  Company  to 
defend  Raymond  Suter,  or  pay  any  judgments 
against  him  until  the  Oregon  Automobile  Insurance 
Company  had  expended  the  full  amount  of  its 
coverage. 

IV. 

That  Beulah  Morris  is  entitled  to  recover  off  of 
and  from  the  defendant,  Oregon  Automobile  Insur- 
ance Company,  the  sum  of  Seven  Thousand  Four 
Hundred  Seventy-four  and  83/100  ($7,474.83)  Dol- 
lars, together  with  interest  thereon  at  the  rate  of 
(6%)  Six  per  cent  per  annum  from  the  20th  day 
of  November,  1950. 

V. 

That  Beulah  Morris  is  entitled  to  recover  off  of 
and  from  the  defendant,  Oregon  Automobile  Insur- 
ance Company,  the  sum  of  Two  Hundred  and  Fifty 
($250.00)  Dollars  attorneys  fees  for  prosecuting 
their  declaratory  judgment  suit. 

VI. 

That  the  plaintiff  the  U.  S.  Fidelity  and  Guar- 
anty Company  is  entitled  to  recover  off  of  and 
from  the  defendant,  Oregon  Automobile  Insurance 
Company,  the  sum  of  Seven  Hundred  Forty-five 
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and  83/100  ($745.83)  Dollars,  together  with  interest 
thereon  at  the  rate  of  (6%)  Six  per  cent  per  annum 
from  the  26th  day  of  December,  1950. 

VII. 

That  Belli  ah  Morris  is  not  entitled  to  any  recov- 
ery from  the  plaintiff,  the  U.  S.  Fidelity  and  Guar- 
anty Company. 

VIII. 

That  none  of  the  parties  hereto  shall  recover  costs 
or  disbursements  in  this  cause. 

Dated  this  19th  day  of  July,  1951. 

/s/  GUS  J.  SOLOMON, 

U.  S.  District  Judge. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  July  19,  1951. 
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In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  5890 

UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  Corporation, 

Plaintiff, 
vs. 

OREGON  AUTOMOBILE  INSURANCE  COM- 
PANY, RAYMOND  SUTER,  WILLIAM 
MORRIS,  BEULAH  MORRIS,  HOUK  MO- 
TOR COMPANY  and  REDMOND  MOTOR 
COMPANY, 

Defendants. 

JUDGMENT  AND  DECREE 

The  above-entitled  cause  having  come  on  regu- 
larly for  trial  on  the  28th  day  of  March,  1951,  and 
thereafter  concluded  on  the  2nd  day  of  April,  1951, 
before  the  undersigned  Judge  of  the  above-entitled 
Court,  and  this  Honorable  Court  having  heretofore 
found,  made  and  entered  its  Findings  of  Fact  and 
Conclusions  of  Law  and  based  upon  the  said  Find- 
ings of  Fact  and  Conclusions  of  Law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  as 
follows : 

I. 

That  the  insurance  policy  issued  by  the  Oregon 
Automobile  Insurance  Company,  policy  #332583, 
did  insure  and  cover  Raymond  Suter  and  that  the 
said  Oregon  Automobile  Insurance  Company  is  re- 
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quired  to  pay  on  behalf  of  the  said  Raymond  Suter 
all  sums  which  he  became  legally  obligated  to  pay, 
and  all  damages  and  costs  assessed  against  him, 
because  of  personal  injury  or  property  damages 
sustained  and  suffered  by  either  or  both  William 
Morris  and  Beulah  Morris  by  virtue  of  that  said 
accident  which  happened  on  or  about  the  15th  day 
of  October,  1949,  in  the  County  of  Deschutes,  State 
of  Oregon. 

II. 
That  the  said  policy  of  insurance  written  by  the 
Oregon  Automobile  Insurance  Company  is  primary 
insurance  for  the  benefit  of  the  said  Raymond 
Suter,  and  the  policy  made,  executed  and  delivered 
by  the  plaintiff.  United  States  Fidelity  and  Guar- 
anty Company,  is  excess  insurance  to  that  written 
by  the  Oregon  Automobile  Insurance  Company,  or 
secondary,  and  that  the  plaintiff,  United  States 
Fidelity  and  Guaranty  Company,  is  not  required 
to  pay  or  to  assume  any  obligation  whatsoever  by 
virtue  of  its  policy  for  the  legal  liability  of  Ray- 
mond Suter  to  William  Morris  and/or  Beulah 
Morris  until  such  time  as  the  Oregon  Automobile 
Insurance  Company  has  expended  the  full  face  of 
its  policy,  namely,  $100,000.00. 

III. 

That  the  defendant,  Beulah  Morris,  have  judg- 
ment against  the  Oregon  Automobile  Insurance 
Company  in  the  sum  of  $7,360.00,  plus  costs  in  the 
sum  of  $114.43,  together  with  interest  on  the  said 
sums  at  the  rate  of  (6%)  six  per  cent  per  annum 
from  the  27th  day  of  November,  1950. 
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IV. 

That  Beulah  Morris  have  judgment  against  the 
defendant,  Oregon  Automobile  Insurance  Company, 
in  the  sum  of  Two  Hundred  and  Fifty  ($250.00) 
Dollars  attorneys  fees  herein. 

V. 

That  the  plaintiff.  United  States  Fidelity  and 
Guaranty  Company,  have  judgment  against  the 
defendant,  Oregon  Automobile  Insurance  Company, 
for  the  sum  of  Seven  Hundred  Forty-five  and 
83/100  ($745.83)  Dollars,  together  with  interest 
thereon,  at  the  rate  of  (6%)  six  per  cent  per  annum 
from  the  26th  day  of  December,  1950. 

VI. 

That  Beulah  Morris  recover  nothing  off  of  and 
from  the  plaintiff,  the  United  States  Fidelity  and 
Guaranty  Company. 

VII. 

That  no  costs  be  allowed  to  any  party. 

VIII. 

That  the  terms  and  provisions  of  this  decree  and 
judgment  be  carried  out  and  enforced  and  that 
execution  issue  immediately. 

Done  in  open  court  this  19th  day  of  July,  1951. 

/s/  GUS  J.  SOLOMON, 

United  States  District  Judge. 

[Endorsed]:    Filed  July  19,  1951. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Oregon  Automobile 
Insurance  Company,  defendant  above  named,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  Judgment  and 
Decree  entered  in  this  action  on  July  19,  1951. 

/s/  RANDALL  B.  KESTER, 

MAGUIRE,  SHIELDS, 
MORRISON  &  BAILEY, 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  August  13,  1951. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  we,  Ore- 
gon Automobile  Insurance  Company,  as  principal, 
and  United  Pacific  Insurance  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  Washington,  and  licensed  to  do  a  surety 
business  in  the  State  of  Oregon,  as  surety,  are  held 
and  firmly  bound  unto  defendant,  Beulah  Morris, 
her  heirs,  representatives  and  assigns,  in  the  full 
sum  of  Nine  Thousand  Dollars  ($9,000.00),  and 
unto  plaintiff.  United  States  Fidelity  and  Guaranty 
Company,  its  successors  and  assigns,  in  the  full  sum 
of  One  Thousand  Dollars  ($1,000.00)  ;  to  which  pay- 
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ments,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  successors  and  assigns,  jointly  and  severally,  by 
these  presents. 

The  condition  of  the  above  obligation  is  such  that 
whereas,  on  the  19th  day  of  July,  1951,  a  final  judg- 
ment and  decree  was  entered  in  the  above-entitled 
court  and  cause  against  defendant,  Oregon  Auto- 
mobile Insurance  Company,  and  said  defendant  has 
commenced  an  aj^peal  therefrom  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 
Now,  Therefore,  if  said  defendant,  Oregon  Auto- 
mobile Insurance  Company,  shall  satisfy  said  judg- 
ment in  full,  together  with  costs,  interest  and 
damages  for  delay,  if  for  any  reason  the  appeal  is 
dismissed,  or  if  the  judgment  is  affirmed,  and  sat- 
isfy in  full  such  modification  of  the  judgment  and 
such  costs,  interest  and  damages  as  the  appellate 
court  may  adjudge  and  award,  then  the  above  obli- 
gation shall  be  void;  otherwise  it  shall  remain  in 
full  force  and  effect. 

Sealed  with  our  seals  and  dated  this  13th  day  of 
August,  1951. 

[Seal]  OREGON  AUTOMOBILE 

INSURANCE  COMPANY, 

By  /s/  MAXWELL  N.  UNOER, 
Principal. 

[Seal]  UNITED  PACIFIC 

INSURANCE  COMPANY, 

By  /s/  c.  s.  McDonald, 

Attorney  in  Pact. 
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Countersigned  at  Portland,  Oregon. 

[Seal]  WALTER  J.  PEARSON  &  CO., 

General  Agents. 

By  /s/  WALTER  J.  PEARSON, 
Pres.,  Resident  Agent. 

Form  of  bond  and  sufficiency  of  surety  approved 
this  15th  day  of  August,  1951. 

/s/  GUS  J.  SOLOMON, 

Judge. 

[Endorsed] :     Filed  August  17,  1951. 


[Title  of  District  Court  and  Cause.] 

TRANSMITTAL  OF  EXHIBITS 

On  motion  of  defendant-appellant,  Oregon  Auto- 
mobile Insurance  Company,  and  good  cause  appear- 
ing therefor,  it  is  hereby 

Ordered,  that  the  Clerk  of  this  Court  forward  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  in  connection  with  the  appeal  of  this  cause, 
all  of  the  original  papers  and  exhibits,  in  accord- 
ance with  the  usual  practice  of  this  court  in  regard 
to  the  safekeeping  and  transportation  of  such 
papers  and  exhibits. 

Done  this  15th  day  of  August,  1951. 
/s/  GUS  J.  SOLOMON, 
Judge. 

Service  of  Copy  acknowledged. 
[Endorsed] :    Filed  August  17,  1951. 
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..    United  States  District  Court, 
District  of  Oregon 

No.  Civil  5890 

UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

OREGON  AUTOMOBILE  INSURANCE  COM- 
PANY, RAYMOND  SUTER,  WILLIAM 
MORRIS,  BEULAH  MORRIS,  HOUK  MO- 
TOR COMPANY  and  REDMOND  MOTOR 
COMPANY, 

Defendants. 

March  19,  1951 

Before:  Honorable  Gus  J.  Solomon, 
Judge. 

Appearances : 

W.  K.  PHILLIPS, 

Of  Attorneys  for  Plaintiff. 

RANDALL  B.  KESTER, 

Of  Attorneys  for  Defendants  Oregon  Auto- 
mobile Insurance  Company,  Houk  Motor 
Company  and  Redmond  Motor  Company. 

HARRY  P.  SAMUELS, 

Of  Attorneys  for  Defendants  William  Mor- 
ris and  Beulah  Morris. 
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TRANSCRIPT  OF  PROCEEDINGS 

The  Court:  U.  S.  Fidelity  and  Guaranty  Com- 
pany vs.  Oregon  Automobile  Insurance  Company. 

Is  any  testimony  going  to  be  taken  in  this  case? 

Mr.  Phillips:  I  don't  think  so,  your  Honor. 
What  has  occurred,  last  February  I  submitted  a 
proposed  pre-trial  order,  and  this  morning  Mr. 
Kester  just  submitted  another  one  and  I  have  not 
had  an  opportunity  to  digest  it.  I  presume  it  is  all 
right  unless  there  are  some  radical  changes. 

As  I  view  the  case,  the  only  thing  we  are  inter- 
esteJi  in  is  your  interpretation  of  two  paragraphs 
of  the  two  insurance  policies. 

The  Court:  The  interpretation  of  two  para- 
graphs of  the  policies? 

Mr.  Phillips:  That  is  all,  your  Honor.  Mr. 
Kester  just  furnished  me  now  with  a  copy  of  the 
Oregon  Automobile  Insurance  Company's  policy. 

The  Court:  I  don't  know  that  I  understand 
what  the  case  is  about.  I  just  looked  at  it  gener- 
ally.  Is  it  a  garage  policy,  liability  policy? 

Mr.  Phillips:  Yes,  your  Honor.  I  can  give  you 
a  recital  of  the  facts,  if  you  desire. 

The  Court:  All  right.  Go  ahead.  I  just  want  to 
know  what  the  basis  is  of  the  Oregon  Auto  denying 
liability  and  the  U.  S.  F.  &  G. 

Mr.  Phillips:  The  U.  S.  F.  &  G.'s  denial  of  lia- 
bility, your  Honor,  is  that  the  policy  they  had 
written  on  this  defendant  Suter  did  not  cover  him 
except  as  excess  insurance  when  he  was  driving 
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another  automobile,  not  the  one  covered  by  the  [2*] 
United  States  Fidelity  and  Guaranty  policy. 

What  occurred  was,  the  United  States  Fidelity 
and  Guaranty  Company  had  written  a  $5,000  policy 
on,  I  think  it  was,  a  Pljonouth  or  a  Pontiac,  or 
some  car,  that  was  owned  by  Suter,  the  defendant. 
Then  he  went  over  to  either  the  Houk  Motor  Com- 
pany or  the  Redmond  Motor  Company,  I  don't 
know  which,  and  they  wanted  to  sell  him  a  new 
Mercury  car.  He  took  this  Mercury  car  to  go  from 
Redmond  to  Bend.  On  the  way,  either  going  or 
coming  back,  he  had  an  accident  that  resulted  in 
the  judgment,  while  he  was  driving  the  automobile 
owned  by  the  Motor  Company. 

The  Court:  But  he  owned  the  Plymouth  car 
upon  which  the  policy  was  issued  by  the  U.  S.  F. 
&  G.? 

Mr.  Phillips:  That  is  correct,  but  he  was  not 
driving  it.  He  was  driving  another  automobile 
owned  by  the  Houk  Motor  Company.  I  believe  it 
was  the  Houk  Motor  Company. 

The  Court:  You  claim  that  you  are  the  excess 
carrier  ? 

Mr.  Phillips:  That  is  what  I  claim;  yes,  your 
Honor. 

The  Court :  And  the  Oregon  Auto  says  that  they 
are  not  on  the  risk  because  of  the  garageman's  lia- 
bility policy ;  is  that  it  ? 

Mr.  Kester:  No,  your  Honor.  This  is  one  of 
those  cases  of  which  came  first,  the  hen  or  the  ^gg. 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  U.  S.  F.  &  G.  policy  says  that  when  the  assured 
is  driving  another  car  their  policy  is  excess  only. 
Our  policy  says  that  when  someone  other  than  [3] 
the  named  assured  is  driving  one  of  the  ears  be- 
longing to  the  named  assured  then  our  policy  does 
not  cover  at  all  if  the  driver  has  other  valid  and 
collectible  insurance.  Now  in  this  case  the  U.  S.  F. 
&  G-.'s  assured  was  driving  our  car.  He  became  an 
additional  assured  under  our  policy  except  for  the 
fact  of  having  the  U.  S.  F.  &  G.  policy,  which,  as 
we  see  it,  is  other  valid  and  collectible  insurance, 
and  then  it  is  excluded  under  our  policy  entirely. 
So  I  am  inclined  to  agree  with  Mr.  Phillips  that 
the  only  issues  here  are  purely  legal  questions  as 
to  the  interpretation  of  the  two  policies. 

The  Court:  Whom  do  you  represent,  Mr. 
Samuels  ? 

Mr.  Samuels:  I  represent  the  Morrises,  who 
have  the  judgment  and  who  have  another  case 
pending.  We  were  sued  because  of  the  interest  in 
the  unpaid  judgment  over  in  Deschutes  County. 

The  Court:    You  want  to  collect  the  judgment? 

Mr.  Samuels:    I  would  like  to. 

The  Court:  It  is  the  contention  of  Oregon  Auto 
that,  IT.  S.  F.  &  G.  having  written  the  policy,  it  is 
not  liable  to  any  extent  even  as  excess  over  the 
r.  S.  F.  &G.? 

Mr.  Kester:  I  would  qualify  that  to  a  certain 
extent,  your  Honor.  It  is  our  position  that  we  are 
not  liable  at  all  as  long  as  the  U.  S.  F.  &  G.  policy 
exists  as  other  valid  and  collectible  insurance.  Now, 
Harry  Samuels'  client,  Mrs.  Morris,  has  a  judg- 
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ment  over  in  Deschutes  County  for  seven  thousand- 
odd  dollars,  which  is  more  than  the  U.  S.  F.  &  G. 
limits,  which  are  only  $5,000  [4]  for  one  person. 
Now  we  concede  that  when  the  U.  S.  F.  &  G.  has 
paid  its  $5,000  on  the  Samuels'  judgment  then  it 
ceases  to  be  valid  and  collectible  insurance  as  far 
as  that  judgment  is  concerned. 

The  Court :  And  they  state  the  same  thing  as  far 
as  you  are  concerned? 

Mr.  Kester :  They  take  the  position  that  they  are 
excess  only.  Our  position  is  a  little  different,  be- 
cause, as  we  see  it,  our  liability  does  not  arise  until 
their  policy  has  been  exhausted.  Then  we  admit 
that  we  would  have  to  pay  the  balance. 

The  Court:  That  ought  to  be  a  simple  issue.  I 
mean,  it  is  only  one  issue.  It  might  be  a  difficult 
legal  problem.  Let's  take  a  five-minute  recess  and 
I  will  take  a  look  at  the  proposed  order. 

(Short  recess.) 

The  Court:  Mr.  Kester,  do  you  want  to  make  a 
statement  now? 

Mr.  Kester:  If  your  Honor  please,  we  have 
agreed  on  a  form  of  pre-trial  order  which  sets  up 
the  legal  questions  arising  on  the  construction  of 
these  two  policies.  There  is  a  suggestion  that  there 
might  be  a  factual  issue  in  the  nature  of  estoppel 
in  the  event  the  Court  should  hold  that  the  Oregon 
Automobile  Insurance  policy  applies  to  the  accident. 
Pardon  me.  It  is  the  other  way  around.  In  the 
event  the  Court  should  hold  the  Oregon  Automobile 
policy  does  not  apply  to  the  accident  then  there 
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may  be  a  question  of  estoppel,  which,  as  I  under- 
stand [5]  it,  it  is  contended  by  the  other  parties 
would  change  the  legal  eifect  of  the  policy  as  the 
Court  might  otherwise  hold  it  to  be.  But  we  have 
agreed  that  the  Court  can  segregate  the  issue  and 
try  first  the  question  of  the  legal  construction  of 
the  two  policies  on  the  basis  of  the  language  of  the 
policies  themselves,  and  if  it  becomes  necessary  to 
hold  a  further  hearing  on  the  question  of  estoppel 
then  either  party  may  ask  leave  to  amend  the  pre- 
trial order  to  set  forth  more  specifically  its  position 
on  that  factual  matter. 

We  have  here  the  two  policies.  I  have  the  orig- 
inal of  the  Oregon  Automobile  policy  which  will  be 
marked  as  Exhibit  2,  and  Mr.  Phillips  has  a  copy, 
I  believe,  of  the  U.  S.  F.  &  G.  policy,  which  will  be 
Exhibit  No.  1. 

The  Court:    Have  those  two  exhibits  marked. 

(A  specimen  copy  of  Automobile  Liability 
Policy  of  United  States  Fidelity  and  Guaranty 
•  Company  was  thereupon  marked  and  received 
in  evidence  as  Plaintiff's  Exhibit  1;  the  orig- 
inal policy  issued  by  Oregon  Automobile  In- 
surance Company  to  Houk  Motor  Company, 
Redmond  Motor  Company  and  Redmond  Trac- 
tor Company  was  thereupon  marked  and  re- 
ceived in  evidence  as  Plaintiff's  Exhibit  2.) 


PLAINTIFF'S  EXHIBIT  No.  1 

[Specimen  copy  of  United  States  Fidelity  and 
Guaranty  Company  Liability  Policy.  See  page  15 
of  this  printed  transcript.] 
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AN 

OREGON  COMPANY 

FOR 

)REGONIANS 


AUTOMOBILE 
INSURANCE 


AN  OREGON  STOCK  COMPANY 

Writing  the  Following  Classes 

of  Insurance: 

COMPLETE  COVERAGE  ON 

AUTOMOBILES 

GENERAL  CASUALTY  LINES 

o  n  d 

FraE  INSURANCE 

ON 
SELECTED  RISKS 


'rompf/y   notiiy   our   represenfafive   or 

the  Home  OHice  of  the  Company 

at  Portland  4,  Oregon,  of  any 

Accident  or  Loss 


STOCK    COMPANY 

COMBINED 

AUTOMOBILE  POLICY 

HOUK  MOTOR  CO.,  REDMOND 
MOTOR  CO.  8c   REDMOND  TAACTOR 

ca. 

ASSURED 

Expires  .Qc.t.obfir...lat, .19^0 

.,^      Oregon 
Automobile 
Insurance 
Company 

of  Portland,  Oregon 


Keep  Oregon  Money  in  Oregon 


PLEASE    READ   YOUR   POLICY 
Carefully   Note   Conditions  Requiring 
Immediate  Notice  of  Accidents  or  Loss 
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Endorsement  #3 
Garage  Liability 

Additional  Interests 
(Blanket  Basis) 

It  is  agreed  that  such  insurance  as  is  afforded 
by  the  policy  for  Bodily  Injury  Liability  and  for 
Property  Damage  Liability  applies  subject  to  the 
following  provisions: 

1.  To  any  employee  of  the  named  insured,  as 
insured,  provided: 

(a)  the  insurance  applies  only  to  any  such 
employee  of  the  named  insured,  engaged  in 
operations  classified  as  '' automobile  dealer  or 
repair  shop,"  whose  remuneration  is  included 
in  the  entire  remuneration  upon  which  pre- 
mium for  the  policy  is  based ;  and 

(b)  the  insurance  afforded  with  respect  to 
the  ownership,  maintenance  or  use  of  automo- 
biles applies  to  any  such  employee  while  using, 
for  such  business  operations  or  for  pleasure 
purposes,  any  automobile  covered  under  such 
classification. 

2.  To  any  other  person  or  organization,  as  in- 
sured, provided: 

the  insurance  applies  only  if  the  named  in- 
sured's operations  are  classified  as  '' automobile 
dealer  or  repair  shop"  and  only  with  respect 
to  the  use,  for  such  business  operations  or  for 
pleasure  purposes,  of  any  automobile  covered 
under  such  classification. 
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3.     The  insurance  does  not  apply 

(a)  unless  the  actual  use  of  the  automobile 
is  with  the  permission  of  the  named  insured ; 

(b)  to  any  automobile  owned  by  the  insured, 
or  by  a  member  of  his  family,  other  than  the 
named  insured; 

(c)  with  respect  to  injury  to  or  death  of  any 
person  who  is  a  named  insured ; 

(d)  to  any  employee  with  respect  to  injury 
to  or  death  of  another  employee  of  the  same 
employer  injured  in  the  course  of  such  employ- 
ment. 

In  all  other  respects  this  policy  will  cover  as  per 
the  printed  conditions  and  stipulations  embodied 
therein. 

Attached  to  and  forming  part  of  Policy  No. 
332583  of  the  Oregon  Automobile  Insurance  Com- 
pany of  Portland,  Oregon,  issued  to  Houk  Motor 
Co.,  Redmond  Motor  Co.,  et  al. 

/s/  A.  M.  EPPSTEIN, 
President. 

Countersigned  at  Bend,  Oregon,  this  1  day  of 
October,  1949. 

LUMBERMENS  INSURANCE 
AGENCY, 

By  /s/  [Indistinguishable], 
Agent. 
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Hoist  Property  Damage  Endorsement 

In  consideration  of  an  Additional  Premium 
charged  herein,  it  is  understood  and  agreed  that 
coverage  under  this  policy  is  extended  to  include 
liability  imposed  upon  the  insured  by  law  for  dam- 
ages because  of  injury  to  or  destruction  of  property 
in  the  care,  custody  or  control  of  the  insured,  in- 
cluding the  loss  of  use,  thereof,  caused  by  accident 
and  arising  out  of  the  ownership,  maintenance,  or 
use  of  hoists,  at  premises  owned,  rented  or  con- 
trolled in  whole  or  in  part  by  the  insured;  but  ex- 
cluding the  hoist (s)  and  its  (their)  equipment 
themselves  and  property  considered  to  be  the  prem- 
ises or  portions  thereof. 

Limit  of  Liability  hereunder  not  to  exceed 
$1,000.00. 

In  all  other  respects  this  policy  will  cover  as  per 
the  printed  conditions  and  stipulations  embodied 
therein. 

Attached  to  and  forming  part  of  Policy  No. 
332583  of  the  Oregon  Automobile  Insurance  Com- 
pany, of  Portland,  Oregon,  issued  to  Houk  Motor 
Co.,  Redmond  Motor  Co.  &  Redmond  Tractor  Co. 

/s/  A.  M.  EPPSTEIN, 
President. 

Countersigned  at  Bend,  Oregon,  this  1st  day  of 
October,  1949. 

LUMBERMENS  INSURANCE 
AGENCY, 

By  /s/  [Indistinguishable], 
Agent. 
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Cargo  Insurance  Endorsement — 
Towing  Endorsement  No.  2 

In  consideration  of  One  Hundred  and  No/lOOths 
($100.00)  Dollars  (incl.)  additional  premium  paid, 
and  the  payment  of  such  further  additional  pre- 
miums as  may  become  due  under  this  contract,  and 
the  stipulations  herein  named,  the  Oregon  Automo- 
bile Insurance  Company  does  hereby  insure  liouk 
Motor  Co.,  Redmond  Motor  Co.,  and  Redmond 
Tractor  Co.  for  an  amount  not  exceeding  Two  Thou- 
sand and  No/lOOths  ($2,000.00)  Dollars  on  vehicles 
while  on,  in  and/or  towed  hj  the  equipment  de- 
scribed herein  or  while  in  the  care  or  custody  of  the 
assured,  provided  the  assured  may  be  held  legally 
liable  therefor. 

This  insurance  shall  apply  from  the  1st  day  of 
October,  1949,  to  the  1st  day  of  October,  1950,  12:01 
a.m.,  unless  cancelled  by  the  Company  or  the  assured. 

The  total  loss  or  damage  to  property  of  any  person 
or  persons  other  than  the  assured  arising  from  any 
one  occurrence,  shall  be  considered  in  the  aggregate 
as  constituting  one  claim  and  from  the  total  amount 
so  determined  the  sum  of  One  Hundred  and 
No/lOOths  ($100.00)  Dollars  shall  be  deducted  and 
this  Company  shall  be  liable  only  for  loss  or  damage 
in  excess  of  that  amount,  not  exceeding  the  limits 
of  liability  named  in  the  Policy. 

Perils  Insured  Against — Against  loss   or   damage 
directly  caused  by : 

(a)     Fire,  including  self  ignition  and  internal 
explosion  of  the  conveyance,  and  lightning. 
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(b)  Cyclone;  tornado;  and  flood  (meaning 
rising  navigable  water) . 

(c)  Collision,  upset  and/or  overturn  of  the 
vehicle  while  being  towed  or  conveyed. 

(d)  Marine  perils  while  on  ferries. 
Perils  Not  Insured  Against 

This  policy  does  not  insure: 

1.  Loss  or  damage  caused  by  neglect  of  the 
assured  to  use  all  due  diligence  to  save,  preserve 
and  protect  the  property  in  his  or  their  custody 
at  and  after  any  disaster  insured  against. 

2.  Loss  or  damage  to  goods  or  property  by 
rough  handling  or  due  to  poor  packing,  nor  for 
loss  of  liquids  by  leakage  and/or  breakage  un- 
less directly  caused  by  perils  insured  against. 

3.  Loss  or  damage  to  goods  or  property  by 
reason  of  inherent  vice,  delay,  wet,  dampness, 
discolored,  rusted,  frosted,  rotted,  soured, 
steamed  or  contact  with  other  goods  or  property 
unless  the  same  is  the  direct  result  of  a  peril 
insured  against. 

4.  Liability  of  the  assured  except  to  the  legal 
owners  of  goods  or  property  in  his  or  their 
custody. 

5.  Loss  or  damage  to  the  conveying  truck 
and  equipment  used  in  connection  with  the 
truck,  tarpaulins,  fittings  or  goods  or  property 
carried  gratuitously  or  as  an  accommodation. 

6.  Live  stock  except  against  accident  causing 
death  or  rendering  death  necessary  in  conse- 
quence of  any  of  the  perils  insured  against. 
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7.  Loss  occasioned  by  pilferage,  or  theft. 

8.  Against  loss  or  damage  to  the  property  in- 
sured hereunder  while  located : 

(a)  In  or  on  the  premises  of  the  Assured, 

(b)  In  any  garage  or  other  building  where 
the  truck  or  trucks  herein  described  are  usually 
kept. 

9.  Against  loss  or  damage  occasioned  by  war, 
invasion,  hostilities,  rebellion,  insurrection,  con- 
fiscation by  order  of  any  government,  public 
authority,  or  risk  of  contraband  or  illegal  trans- 
portation or  strikers,  rioters,  locked-out  work- 
men or  persons  taking  part  in  labor  disturb- 
ances or  civil  commotions. 

In  all  other  respects  this  policy  will  cover  as  per 
the  printed  conditions  and  stipulations  embodied 
therein. 

Attached  to  and  forming  part  of  Policy  No.  332583 
of  the  Oregon  Automobile  Insurance  Company  of 
Portland,  Oregon,  issued  to  Houk  Motor  Co.,  Red- 
mond Motor  Co.  &  Redmond  Tractor  Co. 

/s/  A.  M.  EPPKIN, 
President. 

Countersigned  at  Bend,  Oregon,  this  1st  day  of 
October,  1949. 

LUMBERMEN'S    INSURANCE 
AGENCY, 

By  /s/  WARD  H.  COBLE, 

Agent. 
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Endorsement  No.  5 
Hoist  Collision  Endorsement 

It  is  hereby  understood  and  agreed  that  this 
Policy  is  extended  to  cover  any  actual  loss  by  reason 
of  injury  to  or  destruction  of  (a)  any  hoist  for 
which  premium  has  been  charged  hereunder,  (b)  any 
property  of  the  Insured,  and  (c)  the  premises,  or 
any  part  thereof,  in  which  the  hoist  is  located 
(provided  the  insured  is  the  owner  of  such  premises, 
or  is  liable  for  such  damage  or  destruction)  is  caused 
solely  and  directly  by  a  collision  of  such  hoist  or 
anything  carried  thereon  with  any  other  object, 
except  (1)  loss  of  use;  (2)  any  loss  due  directly  or 
indirectly  to  fire,  (3)  any  loss  due  directly  to  the 
breaking,  burning  out  or  disruption  thereof. 

Limit  of  liability  hereunder  not  to  exceed  $1,- 
000.00. 

In  all  other  respects  this  policy  will  cover  as  per 
the  printed  conditions  and  stipulations  embodied 
therein. 

Attached  to  and  forming  part  of  Policy  No.  332583 
of  the  Oregon  Automobile  Insurance  Company,  of 
Portland,  Oregon,  issued  to  Houk  Motor  Co.,  Red- 
mond Motor  Co.  &  Redmond  Tractor  Co. 

/s/  A.  M.  EPPKIN, 
President. 

Countersigned  at  Bend,  Oregon,  this  1st  day  of  Oc- 
tober, 1949. 

LUMBERMEN'S    INSURANCE 
AGENCY, 

By  /s/  WARD  H.  COBLE, 
Agent. 
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OREGON  AUTOMOBILE  INSURANCE  CO. 

PUBLIC  LIABILITY  AND  PROPERTY  DAMAGE 

OREGON  UNIFORM  ENDORSEMENT  --  AUTOMATIC   COVERAGE 

The  policy  to  which  this  endorsement  is  attached  is  an  automobile  bodily  injury  liability  and  property  daml»e  liability  policy,  and  it  hereby  amended  to 
comol.ance  by  the  named  insured,  as  a  motor  carrier  of  passengers  or  property  with  appropriate  provisions  of  the  Motor  Transportation  Act  ot  Orefon.  ai 
d.  and  the  pertinent  rules  and  regulations  of  the  Commissioner  of  Public  Utilities  of  Oregon,  promulgated  in  accordance  with  the  provisions  of  the  Motor 
ortation   Act  of  Oregon. 

In  consideration  of  the  premium  stated  in  the  policy  to  which  this  endorsement  is  attached,  or  becomes  a  part,  when  duly  countersigned,  the  company  hereby 
to  nay  any  final  judgment  recovered  against  the  named  insured  for  bodily  injury  to  or  the  death  of  any  persons  or  loss  of  or  damage  to  properly  of  otheri 
Ins  iniurv  to  or  death  of  the  n.imed  insureds  employees  while  engaged  in  the  course  of  their  employment,  and  los.  of  or  damage  to  property  owned  or  oper- 

r  in  the  care  custody  or  control  of  the  named  insured,  and  property  transported  by  the  named  insured,  designated  as  cargo,  and  to  any  obligation  for 
,Z  named  insured  may  be  held  liable  under  any  Workmen's  Compensation  Law),  resulting  from  the  negligent  operation,  maintenance,  ownership,  or  use  of 
,ehicles  under  permit  issued  to  the  named  insured  by  the  Commissioner  of  Public  Utilities  of  Oregon,  or  otherwise  under  the  Oregon  Motor  Transportation 
ithin  the  limits  of  liabilitv  hereinafter  provided,  regardless  o'  whether  such  motor  vehicles  are  specifically  described  in  the  policy  or  not.  It  is  understood  and 
that  upon  failure  of  the'company  to  pay  any  such  final  judgment  recovered  against  the  named  insured,  the  judgment  creditor  may  maintain  an  action  in 
art  of  competent  jurisdiction  against  the  company  to  compel  such  payment  The  bankruptcy  or  insolvency  of  the  named  insured  shall  not  relieve  the  company 
of  Its  obligations  hereunder.  The  liability  of  the  company  extends  to  such  losses,  damages,  injuries,  or  deaths  whether  occurring  on  the  route  or  in  the 
y  authorized  to  be  served  by  the  named  insured  or  elsewhere,  within  the  State  of  Oregon,  but  as  respects  this  endorsement  only  while  operating  under  the 
ms  of  the   Motor  Transportation  Act  of  Oregon. 

The  liability  of  the  company  on  each  motor  vehicle  for  the  following  limits  shall  be  a  continuing  one  notwithauoding  any  recovery  hereunder,  in  the 
tig  minimum  amounts: 

PROPERTY  DAMAGE 
BODILY  INJURY  LIABILITY  LIABILITY 

Limit  for  Limit  for  Limit  for 

,pe  of   Motor   Vehicle  Each  Person  Each  Accident  Each  Accident 

„„,o,  vehicle  authorized  for  use  in  the  transportation  of  property »5.000  »10.000  »5,000 

motor  vehicle  authorized  tor  use  in  the  transportation  of  persons,  having  passenger  aealing 

.paiities  as  fallows: 

5.000  10,000  5,000 

,.....,... 5,000  15,000  5,000 

i.OOO  20,000  5.000 


12  passengers  or  less 
U  to  20  passengers  . 
20  passengers  or  more 


Nothing  contained  in  the  policy  or  any  endorsements  thereon,  nor  the  violation  of  any  of  the  provisions  of  the  policy  or  of  any  endorsement  thereon  by  th< 
insured,  shall  relieve  the  company  from  liability  hereunder  or  from  the  payment  of  any  such  final  judgment,  but  as  respects  any  equipment  of  the  named  in 
while  being  operated  by  others  under  an  interchange  of  equipment  agreement  or  requirement,  the  insurance  afforded  by  this  policy  shall  be  excess  over  an: 
iralid  and  collectible  insurance  available  to  the  named  insured. 

In  consideration  of  the  attachment  of  this  endorsement,  it  is  agreed  that  any  provision  in  the  policy  to  which  this  endorsemeht  is  attached  extending  th. 
IS  of  tins  insurance  to  any  person,  firm,  or  corporation  other  than  the  insured  named  therein  is  hereby  declared  null  and  void  and  in  lieu  thereof  it  ii 
that  the  un.|ualified  words  ■narae'l  insured'  .wherever  used  in  this  endorsement  include  the  named  insured,  his  or  its  employees  while  acting  within  the  scopi 
h  employment  and  also  any  partner,  executive  officer,  director  or  stockholder  thereof  while  acting  within  the  scope  of  his  duties  a»  such. 

The  named  insured  agrees  to  reimburse  the  company  for  any  payment  made  by  the  company  on  account  of  any  acci'dent,  claim,  or  suit  involving  a  bread 
terms  of  the  policy,  and  for  any  payment  that  the  company  would  not  have  been  obligated  to  make  under  the  provisions  of  the  policy,  except  for  the  agree 
;oniained  in  this  endorsement. 

Cancellation  of  this  endorsement  or  of  the  policy  to  which  it  is  attached  may  be  effected  by  the  company  or  the  named  insured  giving  not  less  than  II 
notice  in  writing  to  the  Commissioner  of  Public  IJlilities  of  Oregon  at  his  office  in  Salem.  Oregon,  said  notice  to  commence  to  run  from  the  date  notice  i 
ly  received  at  the  office  of  said   Commissioner. 

,„,     ,.  532t83  1      1  1,    ,1,  Oregon  Automobile 

Attached  to  and  forming  part  of  Policy  No ■<■/...■'.'.  r' Issued     by     the &. 
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ENDO.        £NT  NO.    1.      '    wU 
AUTOMOBILE       .d£RS  AND/OR  AUTOMOBILE  REPAIR  SHOP  AND/OR  AUTOMOBILE  STORAGE 
GARAGE  AND/OR  AUTOMOBILE  SERVICE  STATION  ElVUORSEME>T 

This  policy  covers  tlie  total  hazard  of  the  assured  named  in  the  policy  for  public  liability  aiiilr  un 

as  defined  and  limited  herein,  and  the  premium  is  based  iiiiun  nn  csliiuated  annual  payroll  of  $.. 
as  herein  defined — rates  per  $100.00  of  payroll  being:       (8  )        .  lOO 

Public  Uabililv .(.^).  ,1^29 

(c)      .4l2,_v        -. 

Property  Dan.afe'e .\  .  ' $    |el •9^        /„  \ 

PUBLIC  LIABILITY:  \"1        OD        \C )     . 

Injuries,  including  death  any  time  resulting  therefrom,  accidentally  sustaine<l  by  any  person  or  persons  not 
employed  bv  the  assured,  on  or  about  the  premises  described  in  the  policy  and  caused  by  the  operations  of  the 
assured  as  described  therein;  this  policy  also  covers  injuries  arising  out  of  and  in  connection  with  the  business 
of  the  assured,  sustained  by  any  person  or  j)ersons  not  employed  by  the  assured,  elsewhere  than  on  the  premises 
of  the  assured  and  caused  by  or  resulting  from  the  operation  or  maintenance  and  use  of  any  automobile  covered 
under  this  policy. 

PROPERTY  DAMAGE: 

Damage  to  or  destruction  of  property  of  any  kind,  on  or  about  the  premises  described  in  the  policy  and  caused 
by  the  operations  of  the  assured  as  described  herein;  this  policy  also  covers  damage  to  or  destruction  of  property 
arising  out  of  and  in  connection  with  the  business  of  the  assured  elsewhere  than  on  the  premises  of  the  assured 
and  caused  by  or  resulting  from  the  operation  or  maintenance  or  use  of  any  automobile  covered  under  this  policy; 
provided,  however,  that  the  company's  liability  is  limited  to  the  actual  value  of  the  property  destroyed  at  the 
date  of  its  destruction,  or  the  actual  cost  of  suitable  repair  of  the  property  injured,  and  for  damage  resulting  from 
loss  of  use  of  the  property  injured  or  destroyed,  but  in  no  event  shall  the  total  indemnity  for  both  loss  of  use  and 
damage  to  properly  be  in  excess  of  the  property  damage  limits  specified  in  this  policy. 

Provided,  that  this  section  does  not  cover  the  property  of  the  assured,  or  property  in  the  custody  of  the  assured, 
or  property  which  is  rented  or  leased  and  for  which  the  assured  is  legally  responsible,  either  on  or  away  from  the 
premises  of  the  assured,  and  not  property  carried  in  or  upon  any  automobile  of  the  assured,  or  upon  any  automo- 
bile in  the  custody  of  the  assured,  either  on  or  away  from  the  premises  of  the  assured. 

It  is  further  provided  that  the  Additional  Assured  Clause  in  the  policy  to  which  this  endorsement  is  attached 
is  hereby  deleted. 

OPERATIONS  COVERED:— Described  in   Policy  Warranty  No.  1  as— 

(1)  Automobile  Dealers  and  Repair  Shops 

All  work  necessary  to  the  conduct  of  the  named  assured's  business  including  the  operation  of  all 
motor  vehicles  and  trailers  in  such  business  and  if  automobiles  owned  by  the'named  assured,  for 
pleasure  use. 

(2)  Automobile  Storage  Garages  and  Service  Stations 

All  work  necessary  to  the  conduct  of  the  named  assured's  business  including  the  operation  of  motor 
vehicles  and  trailers  in  such  business  except  the  possession,  consumption  or  use,  elsewhere  than  upon 
the  premises  herein  designated  of  any  article  manufactured,  sold  or  distributed  by  the  insured;  and 
the  operation  of  any  motor  vehicle  or  trailer  which  is 

(a)  owned  in  whole  or  in  part  by  the  named  assured   or  by  the  individual  partners  if  the 
named  assured  is  a  partnership 

(b)  hired  or  leased  by  the  named  assured 

(c)  registered  in  the  name  of  the  named  assured. 
EXCLUSIONS : 

This  company  shall  not  be  liable  under  this  policy  for: 

(1)  renting  or  hiring  motor  vehicles  or  trailers  to  others: 

(2)  carrying  of  goods  or  materials  for  others  except  such  transportation  of  goods  or  materials  for  pros- 
pective purchasers  as  is  incidental  to  the  sale  of  motor  vehicles  or  trailers: 

(3)  motor  vehicles  or  trailers  owned  or  hired  by  the  assured  and  used  as  haulaways  for  the  conveyance 
of  new  motor  vehicles,  or  for  the  wholesale  or  retail  delivery  of  fuel  oil  or  for  the  wholesale  delivery 

*^^;j^         of  gasoline: 
^^^^^)   accidents  arising  from  the  ownership,  maintenance  or  use  for  pleasure  purposes  of  any  automobile 
not  owned  by  or  in  charge  of  the  named  insured  for  use  principally  in  such  operations: 

(5)  accidents  caused  by  aircraft  or  watercraft: 

(6)  accidents  caused  by  any  escalator  or  elevator,  its  car  or  platform  or  by  the  shaft  or  hoistway  within 
which  it  is  operated  or  by  any  of  the  appliances  used  in  the  operation  thereof: 

(7)  accidents  caused  by  any  mechanical  or  hydraulic  hoist  used  in  raising  or  lowering  automobiles  or 
other  material  from  one  floor,  balcony  or  platform  to  another: 

(8)  accidents  caused  by  structural  alterations  in  making  additions  to,  or  the  construction  or  demolition 
in  whole  or  in  part  of  any  building,  structure,  elevator,  mechanical  or  hydraulic  hoist: 

(9)  any  liability  of  the  insured  to  any  employee  of  the  insured  while  engaged  in  the  business  of  the 
insured,  or  under  any  workmen's  compensation  law,  plan  or  agreement: 

(10)  injury  to  or  destruction  of  property  owned  by,  rented  to,  in  charge  of  or  transported  by  the  insured: 

(11)  any  liability  assumed  by  the  insured  under  any  contract  or  agreement: 

(12)  any  partner,  if  the  named  insured  is  a  partnership,  with  respect  to  any  automobile  owned  by  such 
partner  or  by  any  other  partner  of  the  named  insured  or  by  a  member  of  the  family  of  any  such 
person;  or,  if  the  named  insured  is  an  individual,  to  any  automobile  owned  by  a  member  of  the  named 
insured's  family: 

PAYROLL  OF  THE  ASSURED: 

The  premium  for  this  insurance  is  based  (a)  on  the  entire  remuneration,  including  commissions,  bonuses  and 
other  compensation  earned  during  the  policy  period  by  all  employees  of  the  named  insured  engaged  in  the  de- 
clared operations  except  that  remuneration  of  salesmen  and  general  managers  is  to  be  included  on  the  ijasis  of  a 
fixed  amount  of  $2,000  per  annum  for  each  salesman  and  general  manager  and  (b)  on  the  remuneration  earned 
during  the  policy  period  by  the  proprietor  or  proprietors,  if  the  named  insured  is  an  individual  or  partnership,  and 
by  the  president,  any  vice-president,  secretary,  treasurer  and  anv  other  executive  officer  active  in  the  defined  oper- 
ations, if  the  named  insured  is  a  corporation,  on  the  basis  of  a  fixed  amount  of  $2,000  per  annum  for  each  such 
proprietor  or  executive  officer. 

MINIMUM  PREMIUM: 

The  assured  shall,  if  requested  by  this  Company  or  its  authorized  representative,  render  a  sworn  statement 
showing  the  total  amount  of  all  salaries  and  wages  as  indicated  by  their  payroll  for  the  term  covered  by  this  policy 
at  any  time  subsequent  to  the  expiration  of  same.  It  is  also  agreed  that  this  Company  or  its  authorized  representa- 
tive shall  be  permitted  access  to  the  books  and/or  payroll  reports  of  the  assured  at  any  time  within  one  year  from 
date  of  expiration  of  this  policy  for  the  purpose  of  auditing  the  payroll  of  the  assured  during  the  term  of  this 
policy. 

If  such  payroll  report,  submitted  by  assured  or  determined  by  an  audit,  shall  be  greater  in  amount  than  the 
estimated  payroll  upon  which  the  premium  paid  for  this  policy  was  based,  then  the  assured  shall  pay  such  addi- 
tional premium  as  has  been  earned  on  the  excess  amount  of  such  actual  payroll.  If  such  payroll  is  actually  less 
than  estimated  payroll  then  this  Company  shall  refund  to  assured  the  amount  of  unearned  premium,  except  that 

this  Company  reserves  the  right  to  retain  a  minimum  premium  of  t7Q.>2J. as  an  earned  premium  under 

this  policy  regardless  of  amount  of  payroll  expended  or  time  this  policy  was  in  force. 
INSPECTIONS: 

The  Company  shall  be  permitted  at  all  reasonable  times  to  inspect  the  premises  described  herein  and  the 
automobiles  covered  by  this  policy. 

Attached  to  and  forming  part  of  Policy  N0...3325S3 

OREGON  AUTOMOBILE  INSURANCE  COMPANY. 
Dated  at..Be.nd ,  Oregon,QC..t.Qber  .iR.t.*  19..49-. 


Agent. 


>-\      AcL;.ltt3d  ::arch    19,    lifl, 
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i\Ir.  Phillips:  As  to  those  exhibits,  your  Honor, 
the  paragraphs  in  the  policies  that  we  are  inter- 
ested in  are  in  the  United  States  Fidelity  and 
Guaranty  Policy  Paragraph  No.  5  and  Paragraph 
No.  10,  those  two  paragraphs.  Paragraphs  5  and 
10  in  Exhibit  1. 

Mr.  Kester:  In  our  policy,  Paragraph  11  on  the 
second  page  and  at  the  top  of  the  third  page,  the 
paragraph  headed  "Other  Insurance."  However,  I 
would  say  this :  That  while  I  agree  generally  that  the 
language  of  those  clauses  will  be  determinative,  I 
would  not  want  the  Court  to  feel  we  were  limiting 
his  consideration  to  those  clauses,  because  it  is  neces- 
sary to  read  those  clauses  against  the  background 
of  the  rest  of  the  policy.  I  think  it  is  necessary,  in 
order  to  interpret  those  clauses,  to  do  so  in  the  light 
of  the  remainder  of  the  policy.  But  I  think  the  basic 
problem  will  arise  under  the  clause  in  each  policy 
headed  "Other  Insurance." 

The  Court:  I  am  going  to  accept  the  pre-trial 
order  and  sign  it,  it  having  been  approved  by  all 
the  parties,  with  the  understanding  that  we  will  take 
up  first  the  legal  liability,  and  in  the  event  that  a 
decision  adverse  to  the  plaintiff  is  rendered  on  the 
law  we  will  then  set  the  matter  down  for  further 
hearing  on  the  question  of  estoppel,  with  leave  of 
plaintiff  and  defendant  Oregon  Automobile  Insur- 
ance Company  to  apply  for  leave  to  amend  the  pre- 
trial order.  Is  that  satisfactory  ? 

Mr.  Phillips :     That  is  satisfactory.  [7] 

Mr.  Kester:     Yes. 
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(Thereupon  the  matter  was  argued  to  the 
Court  by  counsel,  the  Court  took  the  matter 
under  advisement,  and  thereafter,  on  March 
28,  1951,  the  Court  rendered  its  Oral  Opinion, 
as  follows:) 

The  Court:  In  the  case  of  United  States  Fi- 
delity and  Guaranty  Company,  Plantiff,  vs.  Oregon 
Automobile  Insurance  Company,  et  al..  Defendants, 
Civil  5890,  I  find  that  the  automobile  liability  policy 
issued  by  defendant  to  Oregon  Auto  Insurance 
Company  is  the  primary  insurance  and  creates 
liability  up  to  its  policy  limits.  The  policy  issued 
by  the  plaintiff  is  excess  to  that  of  the  policy 
written  by  Defendant  Oregon  Auto. 

Defendant  Oregon  Auto  is  therefore  liable  for 
the  payment  of  the  judgment  recovered  in  the 
State  Court  by  Beulah  Morris  against  Defendant 
Raymond  Suter,  in  the  sum  of  $7,360.00,  plus  costs 
and  interest. 

Defendant  Oregon  Auto  under  its  policy  is  like- 
wise required  to  defend  the  action  filed  in  the 
State  Court  by  Defendant  William  MoiTis  for  per- 
sonal injury,  property  damage,  and  loss  of  con- 
sortium by  reason  of  the  injuries  to  his  wife  Beulah 
Morris. 

As  to  the  other  issues  in  the  case,  I  wiU  receive 
any  evidence  that  the  parties  desire  to  introduce 
and  will  hear  argument  on  Monday,  April  2,  1951, 
at  2:00  o'clock  p.m. 

(Thereupon  proceedings  in  the  above  matter 
were  adjourned  until  Monday,  April  2,  1951, 
at  2:00  o'clock  p.m.)  [8] 
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April  2,  1951 

Proceedings  in  the  above  matter  were  resumed, 
pursuant  to  adjournment,  as  follows: 

Appearances  : 

W.  K.  PHILLIPS,  and 
ALBERT  M.  HODLER, 

Of  Attorneys  for  Plaintiff; 

RANDALL  B.  KESTER,  and 
HOWARD  K.  BEEBE, 

Of  Attorneys  for  Defendants  Oregon  Auto- 
mobile Insurance  Company,  Houk  Mo- 
tor Company,  and  Redmond  Motor  Com- 
pany; 

HAKRY  F.  SAMUELS, 

Of  Attorneys  for  Defendants  William 
Morris  and  Beulah  Morris. 

The  Court:  Mr.  Phillips,  why  are  you  entitled 
to  any  attorney's  fee  for  defending  this  action? 

Mr.  Phillips:  I  think  I  am  entitled  to  attorney's 
fees  under  the  Oregon  Statutes  and  under  the 
equitable  jurisdiction  of  this  Court,  both. 

The  Court:  I  am  talking  about  reimbursement 
for  the  actions  that  you  defended. 

Mr.  Phillips :  The  attorney 's  fee  to  Brewster  and 
the  attorney's  fee  to  myself? 

The  Court :     Yes. 

Mr.  Phillips :  Those  are  incidental  expenses  that 
we  expended  for  the  use  and  benefit  of  the  Oregon 
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Auto  [9]  because  they  refused  to  comply  with  their 
contract.   We  were  acting  as  the  agents  of  Suter. 

The  Court :  Did  you  tender  the  defenses  to  Ore- 
gon Auto? 

Mr.  Phillips:     Yes,  your  Honor. 

The  Court:     Before  you  incurred  any  expenses? 

Mr.  Phillips:  I  don't  recall  whether  it  was  be- 
fore or  not.  As  I  understand  it,  the  Oregon  had 
already  investigated  the  accident  before  my  com- 
pany knew  anything  about  it.  They  had  been  cor- 
responding back  and  forth,  and  when  this  case 
came  up  down  at  Salem — I  don't  recall.  I  have 
letters  on  the  tender,  though,  your  Honor. 

The  Court:  Under  your  policy  aren't  you  re- 
quired to  defend  w^hether  or  not  you  are  liable  ? 

Mr.  Phillips:  We  are  required  to  defend,  yes, 
your  Honor,  but  we  are  not  required  to  defend 
for  the  Oregon.  Under  their  policy  they  are  re- 
quired to  defend. 

The  Court:  You  were  representing  your  owti 
insured,  weren't  you?  You  were  defending  for 
your  own  insured?  That  w^as  your  obligation  under 
the  policy,  even  though  you  were  not  liable? 

Mr.  Phillips :  That  was  my  obligation  under  the 
policy,  yes,  to  defend  if  the  Oregon  did  not.  Under 
the  Oregon's  policy  they  were  required  to  defend. 
Due  to  the  fact  they  wouldn't  defend,  they  re- 
fused to  defend,  then  of  course  it  became  my  liabil- 
ity to  defend.  Their  policy  provides  the  same 
thing,  that  they  are  to  defend,  and  it  was  their 
duty  to  defend  in  this  lawsuit.    Due  to  the  fact 
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that  [10]  they  did  not  or  would  not  defend,  then  we 
had  to. 

The  Court:  I  think  you  were  the  one  that  cited 
me  a  case  to  the  effect  that  although  the  company 
was  not  liable  for  the  payment  they  denied  re- 
covery for  reimbursement  for  expenses  in  the  de- 
fense of  the  case  on  the  ground  that  even  though 
they  were  not  liable  for  the  payment  they  were 
required  under  their  policy  to  defend. 

Mr.  Phillips:  Yes,  but  I  don't  think  that  case 
was  similar  to  this,  your  Honor,  where  there  was 
a  tender.  There  was  nothing  stated  in  that  case, 
as  I  recall,  as  to  the  fact  of  a  tender.  I  have 
numerous  letters  here  that  I  would  like  to  put  in 
evidence  on  the  trial  where  the  tender  and  the 
denial  was  made.  There  is  no  question,  as  I  view 
it,  about  the  reasonableness  or  the  services  being 
rendered.  At  least  they  are  agreed  to  in  the  pre- 
trial order,  that  the  services  were  rendered  and 
that  the  services  were  reasonable.  So  I  won't  go 
into  either  one  of  those  questions. 

The  Court:  All  right.  Go  ahead  and  put  on 
your  case. 

Mr.  Kester:  May  it  please  the  Court,  before  the 
taking  of  evidence  may  I  take  up  a  matter  in  con- 
nection with  the  pre-trial  order.  I  take  it  that 
perhaps  I  should  do  it  before  he  puts  on  evidence. 
The  Court  will  recall  that  at  the  time  of  our  last 
hearing  we  had  a  preliminary  informal  discussion 
about  how  the  matter  would  be  presented,  and  it 
was  agreed  that  we  would  argue  the  legal  questions 
and  that  after  the  Court  had  considered  those  legal 


112  Oregon  Automobile  Ins.  Co.  vs. 

questions  [11]  if  there  were  further  issues  then  the 
pre-trial  order  might  be  amended  in  order  to  fully 
present  the  case. 

At  the  discussion  of  the  legal  questions  the  Court 
raised  a  question  with  respect  to  whether  auto- 
mobile liability  insurance  is  in  its  nature  personal 
to  a  particular  person  or  whether  it  involves  a 
particular  car.  That  apparently  entered  somewhat 
into  the  consideration  and  discussion.  That  was, 
in  fact,  one  of  the  questions  argued.  As  I  under- 
stand it,  under  the  Federal  Rules  when  an  issue 
is  presented  to  the  Court  to  consider  then  the  pre- 
trial order  or  the  pleadings,  whatever  may  be 
necessary,  may  be  amended  so  as  to  include  that 
issue. 

I  would  like  to  present  as  a  proposed  amend- 
ment to  the  pre-trial  order  the  following  conten- 
tion, which  would  be  Contention  No.  12  of  the 
defendants  Oregon  Automobile  Insurance  Com- 
pany, Houk  Motor  Company  and  Redmond  Motor 
Company,  and  would  appear  at  the  bottom  of  Page 
8  of  the  pre-trial  order: 

"The  defendants  Houk  Motor  Company,  Red- 
mond Motor  Company,  and  Oregon  Automobile  In- 
surance Company  contend  that  in  the  business  of 
automobile  liability  insurance  generally  and  as  car- 
ried on  by  the  defendant  Oregon  Automobile  Insur- 
ance Company  in  particular,  when  separate  policies 
exist  covering  the  driver  and  the  car,  the  insur- 
ance on  the  driver  is  considered  primary  and  that 
on  the  car  is  considered  secondary,  and  in  com- 
puting rates  for  liability  insurance  such  rates  are 
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based  on  the  risks  [12]  arising  from  the  particular 
driver  and  have  no  relation  to  the  particular  kind 
of  car  being  driven." 

There  would  be  a  corresponding  issue,  your 
Honor,  under  the  questions  to  be  decided.  Now 
that  contention  is,  obviously,  a  mixed  question  of 
law  and  fact,  and  at  the  appropriate  time  here  I 
would  offer  evidence  in  support  of  this  contention. 

Mr.  Phillips:  I  object  to  that,  if  the  Court 
please,  to  that  amendment,  on  the  ground  and  for 
the  reason  that  that  issue  has  already  been  deter- 
mined on  another  ground.  These  policies  have  been 
construed.  Now  what  he  is  trjnjig  to  do  is  to  reopen 
that  determination  that  your  Honor  has  already 
arrived  at.  I  don't  think  that  has  any  place  in 
here  at  all,  nor  am  I  prepared  to  argue  that,  nor 
do  I  intend  to  argue  those  issues.  He  had  the  op- 
portunity to  bring  that  in  fully  and  completely. 

The  Court:    Your  application  is  denied. 

Mr.  Kester:     May  I  have  an  exception? 

The  Court:  I  have  decided  that  question 
already.   You  may  have  an  exception. 

Mr.  Kester:  May  I  particularly  point  out  that 
one  of  the  reasons  offered  for  the  amendment  is 
the  fact  that  this  question  was  presented  to  and 
considered  by  the  Court,  and  under  the  rules,  there- 
fore, it  is  proper  to  incorporate  it  as  an  issue  in 
the  pre-trial  order. 

The  Court:  For  the  record  I  will  state  that  in 
determining  [13]  the  problem  I  did  it  on  the  basis 
of  the  adjudicated  cases,  and  that  was  not  an  issue. 

Mr.  Kester:     I  will  at  the  appropriate  time  ask 
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for  leave  to  make  an  offer  of  proof  in  that  regard. 

The  Court:     All  right. 

Mr.  Phillips:  I  don't  know,  your  Honor, 
whether  these  letters  have  been  given  a  proper  num- 
bering in  the  pre-trial  order  or  not.  I  have  a  letter 
here  dated  September  5,  1950,  or  a  copy  of  a  letter, 
rather,  written  to  Oregon  Automobile  Insurance 
Company  by  myself. 

The  Court:  I  don't  even  have  the  pre-trial  order 
here.  Are  the  copies  of  the  pre-trial  order  identi- 
cal with  the  original? 

Mr.  Phillips:     I  presume  they  are,  your  Honor. 

The  Court:  I  have  a  copy  here,  but  I  don't 
know  if  it  is  the  same. 

Mr.  Kester:  There  has  been  no  change  in  it, 
as  far  as  I  know,  except  that  there  was  one  ex- 
hibit added.  No.  23  has  been  added. 

Mr.  Phillips:  There  is  quite  a  number  of  those 
exhibits,  your  Honor,  that  are  now  unnecessary  as 
far  as  the  questions  to  be  determined  are  con- 
cerned. 

The  Court:     On  the  question  of  estoppel? 

Mr.  Phillips :     That  is  correct. 

The  Court :  No.  11,  copy  of  letter  dated  Septem- 
ber 5,  1950,  [14]  written  by  W.  K.  Phillips  to  Ore- 
gon Automobile. 

Mr.  Phillips:  That  is  correct,  your  Honor.  I 
would  like  to  have  it  marked  as  No.  11. 

Mr.  Kester:  Is  this  being  offered  in  evidence 
now? 

Mr.  Phillips:    Yes. 

Mr.  Kester :     If  the  Court  please,  first  may  I  ask 
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for  what  purpose  that  is  being  offered  in  evidence? 

Mr.  Phillips:  On  the  question  of  the  tender, 
your  Honor,  and  the  rejection  by  the  Oregon. 

Mr.  Kester:  As  offered  for  that  purpose,  your 
Honor,  we  object  to  it  on  the  ground  and  for  the 
reason  that  Mr.  Phillips,  either  individually  or  as 
attorney  for  the  U.  S.  Fidelity  and  Guaranty  Com- 
pany, had  no  authority  to  make  any  tender  on 
behalf  of  Raymond  Suter,  the  person  who  was  the 
defendant  in  the  action  brought  in  Deschutes 
County.  I  believe  this  one  refers  to  the  action  in 
Marion  County.  Mr.  Phillips  had  no  authority  to 
make  any  such  tender,  and  this  letter  does  not  in 
fact  constitute  such  a  tender. 

(Copy  of  letter  dated  September  5,  1950, 
W.  K.  Phillips  to  Oregon  Automobile  Insur- 
ance Company,  was  thereupon  marked  Plain- 
tiff's Exhibit  11.) 


PLAINTIFF'S  EXHIBIT  No.  11 

September  5,  1950. 

Oregon  Automobile  Insurance  Company, 
Equitable  Building, 
Portland,  Oregon. 

Re:    Policy  No.  332583 

Morris  vs.  Redmond  Motor  Co. 

Gentlemen : 

As  you  have  heretofore  been  advised  on  nimier- 
ous  occasions,  the  action  under  this  policy,  which 
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you  are  carrying  on  the  Redmond  Motor  Company, 
instituted  by  Beulah  Morris  against  Raymond 
Suter,  et  al.,  in  Deschutes  County,  has  been  brought 
against  Raymond  Suter  and  James  Stuchlik  in 
Marion  County,  Oregon. 

We  are  representing  Mr.  Suter  due  to  your  fail- 
ure to  do  so  by  virtue  of  the  fact  that  we  have  been 
employed  by  the  U.  S.  Fidelity  &  Guaranty  Co.  We 
understand  that  your  policy,  hereinabove  particu- 
larly numbered,  covered  Mr.  Suter  when  the 
accident,  over  which  this  litigation  arose,  occurred. 

The  U.  S.  Fidelity  &  Guaranty  Co.  has  kept  you 
fully  advised  at  all  times  of  its  contentions  in  this 
matter  as  to  the  coverage,  and  particularly  that 
they  consider  their  policy  on  Mr.  Suter  as  excess 
coverage  over  and  above  the  amount  which  you  are 
carrying  on  Redmond  Motor  Company  and  Mr. 
Suter. 

Of  even  date  herewith  we  are  filing  in  the  Marion 
County  action  a  general  denial  and  plea  in  abate- 
ment, together  with  a  motion  for  a  change  of  venue 
from  Marion  County  to  Deschutes  County,  Oregon. 
We  are  doing  this  simply  for  the  jDurpose  of  pro- 
tecting Mr.  Suter  in  order  that  no  default  will  be 
taken  against  him.  As  a  representative  of  the 
U.  S.  Fidelity  &  Guaranty  Co.  I  do  and  do  hereby 
tender  to  you  the  defense  of  this  action  in  Marion 
County,  namely,  Beulah  Morris  vs.  Raymond  Suter 
and  James  Stuchlik,  and  demand  that  you  forth- 
with and  immediately  take  over  the  defense  of  this 
action  for  the  benefit  of  Raymond  Suter.  In  the 
event  that  you  do  not  do  so,  then,  of  course,  the 
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U.  S.  Fidelity  &  Guaranty  Co.,  through  us,  will 
continue  to  defend  Mr.  Suter,  and  will  look  to  you 
for  payment  of  any  and  all  judgments  that  may  or 
might  be  taken  against  him  by  the  plaintiff,  Beulah 
Morris,  and  will  further  hold  you  responsible  for 
all  costs  and  attorneys'  fees  involved  in  this  de- 
fense. 

If  we  do  not  hear  from  you  on  or  before  the  15th 
day  of  September,  1950,  advising  that  you  accept 
the  defense  of  this  cause  under  your  coverage,  then 
we  will  take  it  for  granted  that  you  are  refusing 
Mr.  Suter  coverage  and  will  act  accordingly. 

Very  truly  yours, 

PHILLIPS,  HODLER  & 
SANDEBERG, 

By  , 

Attorney  for  U.  S.  F.  &  G.  Co. 
WKP:dr. 


Mr.  Phillips :  Exhibit  12,  your  Honor,  is  a  letter 
written  by  Mr.  Kester  to  the  United  States  Fidelity 
and  Guaranty  Company  [15]  in  answer  to  the  previ- 
ous letter. 

The  Court :  I  am  not  going  to  rule  on  them  now, 
Mr.  Phillips. 

Mr.  Phillips :     Oh,  certainly  not. 

The  Court:     Go  ahead. 

Mr.  Kester:  An  objection  in  so  far  as  the  same 
reasons  would  apply  based  on  the  letter  to  which 
this  is  an  answer. 
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(Letter  dated  September  12,  1950,  Randall 
B.  Kester  to  U.  S.  Fidelity  and  Guaranty  Com- 
pany, was  marked  Plaintiff's  Exhibit  No.  12.) 


PLAINTIFF'S  EXHIBIT  No.  12 

Maguire,  Shields,  Morrison  &  Bailey 
Attorneys  at  Law 
723  Pittock  Block 
Portland  5,  Oregon 

September  12,  1950 

U.  S.  Fidelity  &  Guaranty  Co. 

c/o  Phillips,  Hodler  &  Sandeberg, 
1208  Public  Service  Bldg., 
Portland  4,  Oregon. 

Re :  Morris  v.  Houk  Motor  Co.  et  al., 
(Deschutes  County) 

Morris  vs.  Suter  and  Stuchlick 
(Marion  County) 

Gentlemen  ; 

Your  letter  of  September  5,  1950,  addressed  to 
Oregon  Automobile  Insurance  Company,  has  been 
referred  to  this  office  for  answer. 

As  we  understand  the  situation,  Beulah  Morris 
brought  an  action  in  Deschutes  County  against 
Houk  Motor  Co.,  Raymond  Suter  and  James  Stuch- 
lik  arising  out  of  the  accident  of  October  15,  1949. 
In  that  action,  Oregon  Automobile  Insurance  Com- 
pany is  representing  Houk  Motor  Co.,  through 
Cunning  &  Brewster,  attorneys  of  Redmond.   Mr. 
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Brewster  also  appeared  in  that  action  on  behalf 
of  Suter,  who  had  already  consulted  him  indi- 
vidually on  matters  arising  out  of  this  accident. 

While  the  Deschutes  County  action  was  still  pend- 
ing, plaintiff  brought  another  action  in  Marion 
County,  arising  out  of  the  same  accident,  against 
Suter  and  Stuchlik  only,  not  making  the  garage  a 
defendant.  Suter  did  not  notify  Oregon  Auto  of  the 
bringing  of  that  action,  did  not  forward  the  sum- 
mons and  complaint  to  it,  and  did  not  request 
Oregon  Auto  to  defend  him  in  that  action.  Instead 
he  apparently  forwarded  the  suit  papers  to 
U.S.F.&G.,  and  you  have  appeared  for  him  on  be- 
half of  U.S.F.&Gr.  While  Oregon  Auto  had  learned 
through  other  sources  of  the  bringing  of  the  Marion 
County  action,  your  letter  of  September  5,  1950,  was 
the  first  time  anyone  has  requested  it  to  appear  on 
behalf  of  Suter  in  that  action. 

The  policy  of  Oregon  Automobile  Insurance  Com- 
pany provides,  among  other  things,  that  "any  addi- 
tional Insured  who  is  covered  by  valid  and  collectible 
insurance  against  a  claim  also  covered  hereby  shall 
have  no  right  of  recovery  under  this  policy."  The 
policy  of  Oregon  Auto  insures  Houk  Motor  Com- 
pany, and  any  rights  Suter  might  have  under  that 
policy  would  be  only  as  an  additional  insured.  Since 
the  U.S.F.&O.  policy,  in  which  Suter  is  the  named 
insured,  is  other  valid  and  collectible  insurance  ap- 
plicable to  this  claim,  it  appears  that  Suter  is  not 
covered  by  the  Oregon  Auto  policy  with  respect  to 
this  claim,  and  that  his  defense  is  the  responsibility 
of  U.S.F.&G.  Co. 
However,  since  you  have  requested  Oregon  Auto 
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to  take  over  the  defense  of  Suter  in  the  Marion 
County  action,  we  wish  to  advise  you  that  Oregon 
Automobile  Insurance  Company  is  willing  to  take 
over  that  defense,  upon  the  understanding  that  by 
doing  so  it  does  not  admit  any  liability  under  its 
policy  either  to  Suter  or  the  U.S.F.&G.  Co.,  and 
does  not  waive,  surrender  or  in  any  way  affect  any 
of  its  rights  or  defenses  under  its  policy,  with  re- 
spect to  either  Suter  or  the  U.S.F.&Gr.  Co.  In  other 
words,  if  Oregon  Auto  assumes  this  defense,  what- 
ever rights  any  of  the  parties  may  have  with  respect 
to  either  of  the  policies  will  be  fully  preserved,  with- 
out prejudice,  until  after  the  conclusion  of  the  liti- 
gation, at  which  time  the  effect  of  the  respective 
policies  can  be  determined.  At  that  time,  Oregon 
Automobile  Insurance  Company  will  expect  to  hold 
U.S.F.&G.  responsible  for  all  sums  expended  on 
behalf  of  Suter,  whether  by  way  of  judgment,  settle- 
ment, costs,  expenses,  attorneys  fees,  or  otherwise. 
If  the  foregoing  non-waiver  agreement  is  satis- 
factory you  may  forward  the  pleadings  in  the 
Marion  County  case  to  us. 

Very  truly  yours, 

MAGUIRE,  SHIELDS, 
MORRISON  &  BAILEY, 

By  /s/  RANDALL  B.  KESTER, 

Attorneys  for  Oregon  Auto. 
Ins.  Co. 
RBK/mm 

cc — Cunning  &  Brewster 
Redmond,  Oregon 
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cc — Ray  Suter 

Box  422,  Redmond,  Ore. 
cc— U.  S.  Fidelity  &  Guaranty  Co. 

Cascade  Building,  Portland 
cc — Oregon  Automobile  Ins.  Co. 

Equitable  Building,  Portland. 


Mr.  Phillips:  No.  13,  your  Honor,  is  a  copy  of 
a  letter.    Have  you  any  objection  to  copies? 

Mr.  Kester:     No. 

Mr.  Phillips:  Or  would  you  rather  provide  the 
originals  ? 

Mr.  Kester :     No,  none  whatever. 

Mr.  Phillips:  Do  you  require  any  further  iden- 
tification *? 

Mr.  Kester:  No,  I  will  admit  the  sending  and 
receipt  of  the  letter. 

Mr.  Phillips:  Copy  of  letter  of  September  20, 
1950,  concerning  the  same  thing. 

(Copy  of  letter  dated  September  20,  1950, 
W.  K.  Phillips  to  Randall  B.  Kester,  was 
marked  Plaintiff's  Exhibit  13.) 


122  Oregon  Automobile  Ins.  Co.  vs. 

PLAINTIFF'S  EXHIBIT  No.  13 

September  20,  1950. 

Magiiire,  Shields,  Morrison  &  Bailey, 
Attorneys  at  Law, 
723  Pittock  Block, 
Portland  5,  Oregon. 

Attention:  Mr.  Randall  B.  Kester. 

Re:  Morris  v.  Houk  Motor  Co.  et  al. 
(Deschutes  County) 

Morris  v.  Suter  and  Stuchlik 
(Marion  County) 

Dear  Sir: 

Your  answer  to  my  letter  of  September  5,  1950, 
has  been  read  with  interest.  In  so  far  as  the  Oregon 
Automobile  Insurance  Company  accepting  the  de- 
fense of  these  actions  under  a  non- waiver,  the  U.  S. 
Fidelity  &  Guaranty  Company  advises  you  that  it 
has  no  interest  in  that  and  again  demands  that 
Oregon  Automobile  Insurance  Company  assume  all 
liability  under  its  policy,  in  so  far  as  Mr.  Raymond 
Suter  is  concerned,  and  afford  him  a  full  and  com- 
plete defense  without  limitations  or  qualifications. 
If  you  will  review  the  file  of  the  Oregon  Automo- 
bile Insurance  Company,  you  will  find  that  it  has 
been  continuously  advised  in  this  matter.  I  do  not 
have  your  policy  but  from  general  knowledge  of 
policies  of  this  kind.  I  would  conclude  that  the 
phrase  contained  in  your  letter  is  inconsistent  with 
the  rest  of  the  coverage,  or  at  least  ambiguous. 
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How  this  phrase  could  possibly  affect  the  plain- 
tiff's right  of  action  against  the  Oregon  or  her 
privilege  of  garnishment  under  a  judgment,  bor- 
ders on  the  inconceivable. 

Further,  I  see  no  reason  why  that  phrase  should 
in  any  way  affect  the  right  of  contribution. 

The  policy  carried  by  Mr.  Suter  with  the  U.  S. 
Fidelitj^  &  Guaranty  Company  in  part  reads: 

''The  insurance  with  respect  to  temporary 
substitute  automobiles  under  Insuring  Agree- 
ment IV  or  other  automobiles  under  Insuring 
Agreement  V  shall  be  excess  insurance  over 
any  other  valid  and  collectible  insurance  avail- 
able to  the  Insured,  either  as  an  Insured  under 
a  policy  applicable  with  respect  to  said  auto- 
mobiles or  otherwise." 

If  there  is  no  primary  coverage,  then,  of  course, 
there  is  no  excess  insurance  and  Mr.  Suter  has  no 
coverage  under  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany's policy  issued  to  him. 

U.  S.  Fidelity  &  Guaranty  Company  again  de- 
mands that  your  client,  Oregon  Automobile  Insur- 
ance Company,  accept  the  defense  and  liability  of 
the  above  named  cases  under  its  policy. 

Very  truly  yours, 

PHILLIPS,  HODLER  & 
SANDEBERG, 

By  

WKP:dr. 
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Mr.  Kester:  We  will  object  to  that  letter  on  the 
ground  and  for  the  reason  that  it  is  nothing  but 
an  argument,  and  [16]  constitutes  no  evidence  one 
way  or  the  other  as  far  as  the  case  is  concerned. 

Mr.  Phillips:  It  is  part  of  the  correspondence, 
your  Honor,  on  the  same  matter. 

Next  is  a  letter  dated  November  7,  1950,  written 
by  myself  to  Maguire,  Shields,  Morrison  &  Bailey, 
Attention  Mr.  Randall  Kester.  That  is  Exhibit 
No.  14. 

Mr.  Kester:  So  far  as  that  is  offered  as  pur- 
porting to  be  a  tender  we  will  object  to  it.  Also,  on 
the  ground  that  it  is  not  such  a  tender ;  that  neither 
the  U.  S.  F.  &  G-.  nor  Mr.  Phillips  had  authority 
to  make  any  such  tender  on  behalf  of  Raymond 
Suter;  and,  furthermore,  as  to  this  and  also  the 
ones  that  were  previously  mentioned,  any  tender 
that  they  might  constitute  w^ould  come  too  late 
because  at  that  time  the  cases  were  already  pending 
and  the  U.  S.  F.  &  G.  had  already  imdertaken  the 
defense,  and  that  none  of  the  original  suit  papers 
were  ever  submitted  to  the  Oregon  Automobile  In- 
surance Company. 

(Copy  of  letter  dated  November  7,  1950,  W. 
K.  Phillips  to  Maguire,  Shields,  Morrison  & 
Bailey,  was  thereupon  marked  Plaintiff's  Ex- 
hibit 14.) 
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PLAINTIFF'S  EXHIBIT  No.  14 

November  7,  1950. 

Maguire,  Shields,  Morrison  &  Bailey, 
Attorneys  at  Law, 
Pittock  Block, 
Portland,  Oregon. 

Attention:  Mr.  Randall  Kester. 
Re:  Morris  vs.  Suter  &  Stuchlik. 

Dear  Sir: 

As  you  have  heretofore  been  advised,  we  rep- 
resent the  U.  S.  Fidelity  &  Guaranty  Company, 
and  are  writing  for  them.  As  you  know,  we  rep- 
resented the  defendant,  Suter,  in  the  case  filed  in 
Marion  County.  The  defense  of  that  case  was 
tendered  to  you  and  you  failed  to  accept  the  re- 
sponsibility therefor.  That  case  has  now  been 
abandoned  and  the  one  in  Deschutes  County  has 
been  revived  and  will  be  tried  on  the  20th  day  of 
November,  1950.  I  am  at  this  time  formally  tender- 
ing you  the  defense  of  the  case  in  Deschutes 
County,  known  as  Morris  vs.  Suter,  et  al.,  Num- 
bered, I  believe,  7784.  The  U.  S.  Fidelity  &  Guar- 
anty Company  believes  that  you  have  coverage  for 
Mr.  Suter,  one  of  the  defendants,  as  well  as  the 
motor  company,  and  insists  that  you  accept  the 
responsibility  for  the  defense  of  that  cause  for  him, 
and  also  the  liability,  if  any,  for  any  and  all  judg- 
ments that  may  or  might  be  rendered  against  him. 
In  the  event  that  you  do  not  do  so,  then,  of  course, 
the  U.  S.  Fidelity  &  Guaranty  Company  will  look 
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to  you  for  payment  of  any  and  all  judgments  that 
may  or  might  be  taken  against  Mr.  Suter  by  the 
plaintiff,  Beulah  Morris,  and  will  further  hold  you 
responsible  for  all  costs  and  attorneys  fees  involved 
in  this  defense. 

Your  immediate  advices  as  to  whether  or  not  you 
will  accept  these  responsibilities  will  be  greatly 
appreciated. 

Very  truly  yours, 

PHILLIPS,  HODLER  & 
SANDEBERG, 

By  

WKPidr. 


Mr.  Phillips:  No.  15,  letter  dated  November  9, 
1950,  written  by  Mr.  Kester  to  myself. 

Mr.  Kester:  The  same  point  that  I  made  would 
apply  to  that. 

(Letter  dated  November  9,  1950,  Randall  B. 
Kester  [17]  to  W.  K.  Phillips,  was  marked 
Plaintiif 's  Exhibit  15.) 
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PLAINTIFF'S  EXHIBIT  No.  15 

Maguire,    Shields,   Morrison   &   Bailey 

Attorneys  at  Law 

723  Pittock  Block 

Portland  5,  Oregon 

November  9,  1950. 

Phillips,  Hodler  &  Sandeberg 
Attorneys  at  Law 
Public  Service  Building 
Portland,  Oregon 

Attention:  Mr.  Phillips 
Re:  Morris  v.  Suter  et  al. 

Gentlemen : 

This  will  acknowledge  receipt  of  your  letter  of 
November  7,  1950.  In  tendering  to  us  the  defense 
of  the  action  in  Deschutes  County,  we  presume  that 
you  intended  to  tender  the  defense  to  the  Oregon 
Automobile  Insurance  Company,  which  we  rep- 
resent. 

As  we  previously  advised  you,  in  comiection  with 
the  action  brought  in  Marion  County,  the  policy 
of  the  Oregon  Automobile  Insurance  Company  pro- 
vides, among  other  things,  that  "Any  additional 
insured  who  is  covered  by  valid  and  collectible  in- 
surance against  a  claim  also  covered  hereby  shall 
have  no  right  of  recovery  under  this  policy."  In 
another  portion  of  the  policy,  the  same  result  is 
indicated  by  the  provision  that  "This  company  will 
not  be  liable  if  any  other  person,  firm  or  corpora- 
tion indemnified  hereunder  is  covered  by  valid  and 
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collectible  insurance  against  a  claim  also  covered 
by  this  policy,  such  other  person,  firm  or  corpora- 
tion shall  not  be  indemnified  under  this  policy.'* 

We  understand  that  the  United  States  Fidelity 
&  Guaranty  Co.,  which  you  represent,  has  a  policy 
of  liability  insurance  covering  Mr.  Suter,  which  is 
other  valid  and  collectible  insurance  applicable  to 
this  claim.  It  therefore  appears  that  Suter  is  not 
covered  by  the  Oregon  Automobile  Insurance  Com- 
pany policy  with  respect  to  this  claim,  and  that  his 
defense  is  the  responsibility  of  the  IT.  S.  F.  &  G.  Co. 
We  understand  that  U.  S.  F.  &  G.  Co.  has  already 
assumed  the  defense  of  Mr.  Suter,  through  attorney 
George  Brewster,  and  Mr.  Brewster  also  represents 
the  Oregon  Automobile  Insurance  Company  in  de- 
fending Houk  Motor  Company,  its  named  insured. 

The  Oregon  Automobile  Insurance  Company  de- 
nies any  and  all  liability  under  its  policy  with  re- 
spect to  Mr.  Suter,  and  respectfully  declines  your 
tender  of  the  defense  of  Mr.  Suter. 

Very  truly  yours, 

MAGUIRE,   SHIELDS, 
MORRISON  &  BAILEY, 

By  /s/  RANDALL  B.  KESTER, 
Attorneys  for  Oregon  Automobile  Insurance  Com- 
pany. 

RBK/mm 

cc — Ray  Suter 

Box  422,  Redmond,  Oregon 


TJ.  S.  Fidelity  and  Guaranty  Co.  129 

cc — U.  S.  Fidelity  &  Guaranty  Co. 

Cascade  Building,  City 
cc — Oregon  Automobile  Ins.  Co. 

Equitable  Building,  City 
cc — Cunning  &  Brewster 

Attorneys  at  Law,  Redmond,  Ore. 


Mr.   Phillips:    Have  you  got  that  letter  from 
Suter  to  you? 

Mr.  Kester:    Yes. 

The  Court:    You  are  offering  No.  16  now? 

Mr.  Phillips:  No.  16,  yes,  your  Honor.  That  is 
the  original. 

The  Court:  What  is  the  objection  to  this  one, 
Mr.  Kester? 

Mr.  Kester:  No  objection,  except  that  it  is  not 
a  tender.   It  doesn't  purport  to  be. 

The  Court:    You  object  to  the  introduction? 

Mr.  Kester:  First,  for  what  purpose  is  it  of- 
fered? 

Mr.  Phillips:  To  show  that  the  Oregon  was 
given  the  opportunity  and  that  demands  were  con- 
tinuously made  on  the  Oregon  to  defend  these  cases, 
and  that  the  defenses  were  tendered  to  them  a  half 
a  dozen  different  ways  after  they  had  knowledge 
of  the  lawsuits. 

Mr.  Kester :  As  far  as  its  being  offered  as  proof 
of  a  tender,  we  will  object  to  it  on  the  ground  that 
it  does  not  on  its  face  purport  to  be  a  tender,  and 
it  does  not  include  with  it  nor  has  there  ever  been 
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submitted  to  Oregon  Auto  the  original  suit  papers 
in  any  of  these  lawsuits. 

Mr.  Phillips:  I  don't  think  that  is  necessary, 
your  Honor,  after  their  denial 

The  Court:     All  right. 

(Letter  dated  November  16,  1950,  Ray  E. 
Suter  to  [18]  Oregon  Automobile  Insurance 
Company,  was  marked  Plainti:ff's  Exhibit  16.) 
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Redmond,  Oregon 
November  16,  1950. 

Oregon  Automobile  Insurance  Company 
Equitable  Building 
Portland,  Oregon 

Gentlemen : 

Re:  Ray  E.  Suter  and/or  Lela  Suter — 
Loss:  10/15/49 

I  hereby  request  acknowledgment  from  you  in 
reference  to  claim  filed  against  me  on  the  above 
captioned  accident. 

It  is  my  understanding  that  the  Oregon  Automo- 
bile Insurance  Company  would  be  known  as  the 
primary  insurance  carrier,  therefore  owing  to  me 
a  defense  in  litigation  arising  out  of  this  accident. 

Very  truly  yours, 

/s/  RAY  E.  SUTER. 
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Mr.  Phillips:     Copy  of  letter  from  Mr.  Kester 
to  Ray  Suter.   That  is  No.  17. 
The  Court:     The  same  objection? 
Mr.  Kester:     The  same  thing. 

(Copy  of  letter  dated  November  17,  1950, 
Randall  B.  Kester  to  Ray  Suter,  was  marked 
Plaintiff's  Exhibit  17.) 
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Maguire,    Shields,    Morrison   &   Bailey 

Attorneys  at  Law 

723  Pittock  Block 

Portland  5,  Oregon 

November  17,  1950. 
Mr.  Ray  Suter 
Redmond 
Oregon 

Re :  Morris  v.  Suter  et  al 

Dear  Sir: 

Your  letter  of  November  16,  1950  addressed  to 
the  Oregon  Automobile  Insurance  Company  has 
been  referred  to  this  office  for  answer.  You  have 
already  been  sent  copies  of  our  letter  to  the  L^.  S. 
Fidelity  &  Guaranty  Co.  dated  September  12,  1950, 
and  also  our  letter  of  November  9,  1950  to  Phillips, 
Hodler  &  Sandeberg,  attorneys  for  the  U.  S.  Fidel- 
ity &  Guaranty  Co.  The  position  of  the  Oregon 
Automobile  Insurance  Company  is  fully  stated  in 
those  letters  and  we  reaffirm  that  position  at  this 
time. 
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As  we  understand  it,  the  U.  S.  Fidelity  &  Guar- 
anty Co.  had  a  policy  of  liability  insurance  covering 
you  at  the  time  of  this  accident,  and  that  company 
has  undertaken  your  defense  in  the  present  case 
through  George  Brewster.  The  policy  of  insurance 
which  the  Oregon  Automobile  Insurance  Company 
had  with  respect  to  the  Houk  Motor  Company  does 
not  apply  to  you  in  this  situation  and  the  Oregon 
Automobile  Insurance  Company  has  not  and  does 
not  assume  any  responsibility  with  respect  to  your 
defense  in  the  present  case,  or  any  judgment  that 
may  be  recovered  against  you. 

Very  truly  yours, 

MAGUIRE,   SHIELDS, 
MORRISON  &  BAILEY, 

By  RANDALL  B.  KESTER, 
Attorneys  for  Oregon  Automobile  Insurance  Com- 
pany. 

RBKrjmw 

CO— W.  A.  Phillips 
cc — U.  S.  Fidelity  &  Guaranty  Co. 
cc — Oregon  Automobile  Ins.  Co. 
cc — Cunning  &  Brewster 


The  Court:    Are  you  offering  18  now? 

Mr.  Phillips:     I  will  offer  No.  18,  your  Honor. 

The  Court:     All  right.   Any  objection? 

Mr.  Kester:     Same  objection,  your  Honor. 
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(Copy  of  letter  dated  December  19,  1950, 
Joseph  A.  Boyee,  Superintendent  of  Claims,  to 
Oregon  Automobile  Insurance  Company,  was 
marked  Plaintiff's  Exhibit  18.) 
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Carbon  Copy  From 

United  States  Fidelity  and  Guaranty  Company 

W.  Talbot  Sinclair,  Manager 

Portland  4,  Oregon 

December  19,  1950 

Oregon  Automobile  Insurance  Company 
Equitable.  Building 
Portland,  Oregt^n 

Gentlemen : 

Re:  54-AL-2640— Ray  E.  Suter,  Assured- 
Accident  10-15-49 

This  letter  is  addressed  to  you  for  the  express 
purpose  of  tendering  to  you  the  defense  of  the 
litigation,  wherein  Mr.  Morris  has  instituted  an  ac- 
tion in  Deschutes  County  against  Raymond  Suter, 
Houk  Motor  Company  and  James  Stuchlik,  defend- 
ants, arising  out  of  the  same  automobile  accident 
occurring  on  October  15,  1949,  subject  of  jjrior  cor- 
respondence, copies  of  which  have  been  forwarded 
to  your  office. 

Therefore,  consider  this  letter  a  formal  tender  of 
the  defense  of  this  suit  from  this  company  to  your 
comi:)any,  such  tender  referring  specifically  to  ap- 
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pearing  or  answering  on  behalf  of  defendant,  Ray- 
mond E.  Suter. 

Yours  very  truly, 

/s/  JOS.  A.  BOYCE, 

Supt.  of  Claims. 
JABihj 

TO!  Udy  E.  Outei,  Redmottdj-Gregen 
cc:  Phillips,  Hodler  and  Sandeberg — 
Portland,  Ore. 


The  Court:    No.  19  would  be  the  answer  from 
Mr.  Kester? 

Mr.  Phillips:     Yes. 

(Copy  of  letter  dated  January  9,  1951,  Ran- 
dall B.  Kester  to  U.  S.  Fidelity  and  Guaranty 
Company,  was  marked  Plaintiff's  Exhibit  19.) 


PLAINTIFF'S  EXHIBIT  No.  19 

January  9,   1951 
U.  S.  Fidelity  &  Guaranty  Co. 
1112  Cascade  Building 
Portland  4,  Oregon 

Re:  Your  No.  54-AL-2640 

William  Morris  v.  Suter,  Redmond 
Motor  Company  and  Stuchlik. 

Gentlemen : 

Your  letter  of  December  19,  1950  tendering  to 
the   Oregon   Automobile    Insurance    Company   the 
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defense  of  defendant  Raymond  Suter  has  been  re- 
ferred to  this  office  for  answer. 

You  have  been  previously  advised,  in  connection 
with  the  case  of  Beulah  Morris,  arising  out  of  the 
same  accident,  that  the  policy  of  the  Oregon  Auto- 
mobile Insurance  Company  provides,  among  other 
things  that  '^any  additional  insured  who  is  covered 
by  valid  and  collectible  insurance  against  a  claim 
also  covered  hereby  shall  have  no  right  of  recovery 
under  this  policy."  The  policy  also  provides  "this 
company  will  not  be  liable  if  any  other  person, 
firm  or  corporation  indemnified  hereunder  is  cov- 
ered, by  valid  and  collectible  insurance  against  a 
claim  also  covered  by  this  policy,  such  other  person, 
fiiTQ  or  corporation  shall  not  be  indemnified  under 
this  policy." 

We  understand  that  the  U.  S.  F.  &  G.  has  a 
policy  of  liability  insurance  covering  Mr.  Suter,  and 
in  Mr.  Phillips'  letter  of  December  4,  1950  to  Mr. 
Brewster,  a  copy  of  which  was  sent  to  us,  he  states 
that  yours  is  a  $5,000  policy.  We  assume  from  that 
statement  that  your  policy  has  limits  of  $5,000 
with  respect  to  injury  to  any  one  person,  $10,000 
with  respect  to  injuries  arising  out  of  any  one 
accident,  and  $5,000  with  respect  to  property  dam- 
age arising  out  of  any  one  accident.  We  have  been 
advised  that  the  case  of  Beulah  Morris  against 
Suter  and  others,  which  was  tried  in  Deschutes 
County  in  November,  1950,  resulted  in  a  judgment 
in  the  amount  of  $7,360.00  in  favor  of  the  plaintiff 
and  against  the  defendant  Suter. 

To  the  extent  that  your  policy  is  exhausted  by 
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payments  on  the  judgment  of  Beulah  Morris,  that 
policy  would  no  longer  be  valid  and  collectible  in- 
surance of  defendant  Suter,  and  to  that  extent  our 
exclusion  would  not  be  applicable.  We  understand 
that  the  present  case,  by  William  Morris,  includes 
a  claim  for  $1500.00  for  personal  injuries  to  William 
Morris,  $250.00  for  property  damage  for  William 
Morris,  and  $7500.00  for  loss  of  consortium  arising 
out  of  the  injury  to  Beulah  Morris. 

With  respect  to  the  first  cause  of  action,  for  Mr. 
Morris'  own  personal  injuries,  and  the  second 
cause  of  action  for  his  property  damage,  it  would 
seem  that  your  policy  is  applicable,  and  since  the 
demand  is  within  the  limits  of  your  policy,  we  can 
see  no  way  in  which  either  of  those  claims  could 
come  within  the  policy  of  Oregon  Automobile  In- 
surance Company.  With  respect  to  the  claim  for 
loss  of  consortium,  it  seems  to  us  that  this  would 
be  damage  arising  out  of  the  injury  to  Mrs.  Morris, 
and  if  and  when  you  have  exhausted  your  $5,000 
limits  for  claims  arising  out  of  the  injuiy  to  Mrs. 
Morris,  then  our  exclusion  would  not  apply,  and  we 
would  be  willing  to  defend  Mr.  Suter  on  that  cause 
of  action. 

We  are  not  ad^dsed  as  to  whether  you  have  made 
any  payment  on  the  Beulah  Morris  judgment,  and 
until  we  know  that  we  can  take  no  position  with 
respect  to  the  cause  of  action  for  loss  of  con- 
sortium. As  to  the  first  and  second  causes  of  action, 
we  respectively  decline  your  tender  of  the  defense. 
When  you  have  exhausted  your  policy  with  respect 
to  the  injuries  of  Mrs.  Morris,  then  we  will  be 
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pleased  to  cooperate  with  you  in  defending  Mr. 
Suter,  but  only  as  concerns  the  cause  of  action  for 
loss  of  consortium. 

Very  truly  yours, 

MAGUIRE,  SHIELDS, 
MORRISON  &  BAILEY, 

By  RANDALL  B.  KESTER. 

cc — Phillips,  Hodler  &  Sandeberg,  Public  Service 

Bldg.,  City, 
cc — Oregon  Auto,  City 
cc — Cunning  &  Brewster,  Redmond,  Ore. 


The  Court:    Are  you  offering  20? 

Mr.  Phillips:  Yes,  your  Honor.  That  is  on  the 
Salem  deal.  [19] 

Mr.  Kester:  May  I  ask  for  what  purpose  this 
letter  is  being  offered? 

Mr.  Phillips:  There  will  probably  be  some  evi- 
dence on  that,  Randall.  Maybe  we  can  agree  that 
you  called  me  up  and  told  me  that  Mr.  Brewster 
wanted  us  to  appear  down  there.  Do  you  remember 
that? 

Mr.  Kester:  I  wouldn't  agree  with  that  sum- 
mary of  our  conversation.    However 

Mr.  Phillips:    What  was  the  conversation? 

Mr.  Kester:  We  will  put  on  the  evidence,  if 
necessary.  We  will  object  to  that  letter  from  Mr. 
Brewster  to  Mr.  Phillips  on  the  ground  and  for 
the  reason  it  is  purely  hearsay,  not  binding  on  the 
Defendant  Oregon  Automobile  Insurance  Company 
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at  all;  that  any  statements  purported  to  be  made 
by  Mr.  Brewster  are  not  in  any  way  binding  on  the 
Oregon  Automobile  Insurance  Company.  I  think 
that  is  sufficient. 

The  Court:    All  right.    I  will  note  your  objec- 
tion. 

(Letter  dated  September  11,  1950,  George  H. 
Brewster  to  Wendell  K.  Phillips,  was  marked 
Plaintife's  Exhibit  20.) 


PLAINTIFF'S  EXHIBIT  No.  20 

Cunning  &  Brewster 
Attorneys  at  Law 
Redmond,  Oregon 

September  11,  1950 
Mr.  Wendell  K.  Phillips 
1208  Public  Service  Building 
Portland  4,  Oregon 

Re:  Morris  v.  Suter 

Dear  Sir: 

I  just  received  your  letter  of  September  8.  I 
have  been  advised  unofficially  by  Oregon  Automo- 
bile Insurance  Company  that  they  are  going  to 
take  over  the  defense  of  the  above  action.  I  have 
requested  that  they  give  you  an  immediate  answ^er. 
If  I  am  to  try  to  get  the  case  changed  over  here  for 
trial,  I  want  to  be  in  on  all  of  the  preliminaries 
in  getting  it  put  over  here.  I  believe  we  can  have 
the  place  of  trial  fixed  for  Deschutes  County. 

I  will  write  a  letter  to  the  Oregon  Automobile 
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Insurance  Company  and  enclose  a  copy  of  it  in  this 
letter. 

Very  truly  yours, 

/s/  GEO.  H.  BREWSTER. 
GHB:r 

enc 


Mr.  Phillips:  A  letter  from  Cunning  &  Brew- 
ster to  Oregon  Automobile  Insurance  Company, 
November  28,  1950.    I  apparently  missed  that  one. 

The  Court:     Is  that  No.  23? 

Mr.  Phillips:  This  is  concerning  the  attorney's 
fees,  your  [20]  Honor.  I  don't  think  that  is  ma- 
terial under  the  pre-trial  order. 

The  Court:  How  about  the  letter  from  Brew- 
ster to  you  dated  September  14th  ?  Are  you  offering 
that  one,  Exhibit  21? 

Mr.  Phillips:     No,  your  Honor. 

The  Court:     All  right.    What  about  Exhibit  22? 

Mr.  Phillips:     No,  that  is  on  the  estoppel. 

The  Court:     What  about  23? 

Mr.  Phillips:     That  is  on  the  estoppel. 

Mr.  Kester:  We  have  23  here,  your  Honor.  We 
will  offer  that  one. 

The   Court:     Any    objection,    Mr.    Phillips? 

Mr.  Phillips:     No. 

(Copy  of  letter  dated  July  8,  1950,  George 
H.  Brewster  to  United  States  Fidelity  &  Guar- 
anty Company,  was  marked  Defendants'  Ex- 
hibit 23.) 
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DEFENDANTS'  EXHIBIT  No.  23 

Law  Offices  of 

Cunning  &  Brewster 

Redmond,  Oregon 

July  8,  1950 

United  States  Fidelity  &  Guaranty  Company 
Cascade  Building 
Portland,  Oregon 

Gentlemen : 

I  have  received  a  copy  of  a  letter  you  have  writ- 
ten to  Mr.  and  Mrs.  Suter  in  regard  to  Ray  Suter's 
automobile  policy  54-AL-2640.  In  regard  to  the 
contents  of  your  letter,  I  am  unable  to  advise  you 
what  attitude  the  Oregon  Automobile  Insurance 
Company  will  take.  I  am  defending  the  action, 
representing  Ray  Suter  and  also  the  Oregon  Auto- 
mobile Insurance  Company.  As  far  as  Houk  Motor 
Company  is  concerned  I  am  certain  they  will  get  an 
order  of  involuntary  non-suit  against  plaintiff. 

As  far  as  taking  over  the  defense  is  concerned,  I 
understand  Oregon  Automobile  luvsurance  Company 
will  take  over  the  defense  as  far  as  Houk  Motor 
Company  is  concerned,  but  I  was  employed  by  the 
General  Adjustment  Bureau  to  defend  Suter  and 
also  am  employed  by  the  Oregon  Automobile  In- 
surance Company  to  defend  Houk.  We  have  to  put 
in  separate  defenses  due  to  the  nature  of  the  case. 
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In    any    event,    I    do   not    anticipate    too    much 
trouble  in  the  defense  of  this  case. 

Very  truly  yours, 

/s/  GEO.  H.  BEEWSTER. 
GHB:jf 

cc — Mr.  Ray  Suter 
Redmond,  Oregon 
— Oregon  Automobile  Insurance  Company 
Equitable  Building 
Portland,  Oregon 


Mr.  Kester:  I  might  say  that  is  offered  largely 
in  rebuttal  of  any  inference  that  may  be  drawn 
from  other  letters  of  Mr.  Brewster. 

Mr.  Phillips:  Your  Honor,  I  might  just  as  well 
put  in  these  others.  I  would  like  to  ask  for  an 
amendment  of  the  pre-trial  order  adding  24  and  25, 
if  those  letters  are  going  in.  One  of  them  is  a  letter 
from  myself  to  George  Brewster,  and  the  other  one 
is  a  letter  from  Maguire,  Shields  &  Morrison  to 
George  [21]  Brewster. 

Mr.  Kester :  As  far  as  the  letter  dated  December 
4th,  1950,  from  Phillips  to  Brewster  is  concerned, 
we  would  object  to  it  as  being  purely  self-serving. 
It  is  not  in  any  way  binding  on  us.  It  merely  re- 
lates to  the  manner  in  which  the  U.  S.  F.  &  G.  is 
going  to  pay  its  own  attorney,  and  it  is  in  no  way 
binding  on  this  defendant.  It  is  purely  hearsay  as 
far  as  we  are  concerned. 

Now,  the  letter  which  I  wrote  to  Brewster,  dated 
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December  5th,  is  largely  concerned  with  the  same 
matter,  and  I  don't  really  think  that  it  is  material 
to  this  case.  However,  if  those  are  going  in — 
they  have  not  previously  been  referred  to,  and, 
therefore  there  was  nothing  in  the  pre-trial  order 
about  them — I  would  ask  Counsel  if  he  would  agree 
that  the  United  States  Fidelity  and  Guaranty  Com- 
pany did,  in  fact,  pay  Brewster  attorney's  fees  for 
representing  Suter  in  all  of  these  actions. 

Mr.  Phillips:  You  don't  have  to  ask  me  that, 
your  Honor.   That  is  iji  the  pre-trial  order. 

The   Court:     It  is  admitted,  isn't  it? 

Mr.  Kester:  If  it  is  covered,  all  right.  Other- 
wise it  would  be  by  Counsel's  present  statement. 

The  Court:  That  is  part  of  the  amount  that 
plaintiff  is  trying  to  recover  from  Oregon  Auto? 

Mr.  Phillips:  That  is  correct,  and  that  is  in  the 
pre-trial  order. 

(Copy  of  letter  dated  December  5,  1950,  Ran- 
dall [22]  B.  Kester  to  Cuoning  &  Brewster, 
was  marked  Plaintiff's  Exhibit  24;  copy  of 
letter  dated  December  4,  1950,  W.  K.  Phillips 
to  Cunning  &  Brewster,  was  marked  Plain- 
tiff's Exhibit  25.) 
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PLAINTIFF'S  EXHIBIT  No.  24 

Maguire,    Shields,   Morrison   &   Bailey 

Attorneys  at  Law 

723  Pittock  Block 

Portland  5,  Oregon 

December  5,  1950 
Cunning  &  Brewster 
Attorneys  at  Law 
Redmond,  Oregon 

Re:  Morris  v.  Suter  et  al 

Attention:  Mr.  Brewster 

Dear  Sir: 

The  Oregon  Automobile  Insurance  Company  has 
referred  to  us  for  answer  your  letter  of  November 
28,  1950  with  respect  to  the  fees  and  expenses  in 
connection  with  the  above  case.  As  you  know,  it  is 
the  position  of  the  Oregon  Automobile  Insurance 
Company  that  you  were  retained  by  it  to  represent 
the  defendant  Houk  Motor  Company,  and  that  the 
Oregon  Auto  was  not  obliged  to  and  did  not  de- 
fend Suter,  but  that  your  defense  of  Suter  was  on 
behalf  of  the  United  States  Fidelity  &  Guaranty 
Company. 

It  would  be  our  suggestion  that  all  fees  and  ex- 
penses up  to  the  time  of  trial,  including  the  taking 
of  depositions,  obtaining  medical  examinations,  and 
preparation  for  trial  be  divided  equally  as  between 
the  defense  of  Houk  Motor  Company  and  the  de- 
fense of  Suter.  The  Oregon  Automobile  Insurance 
Co.  will  pay  that  one-half  representing  the  defense 
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of  Hoiik  Motor  Company.  It  is  our  belief  that  the 
other  one-half,  representing  the  pre-trial  expenses 
for  the  defense  of  Suter,  should  be  paid  by  the 
U.  S.  F.  &  G.,  and  that  all  of  the  trial  exj^enses,  in- 
cluding the  fee  of  Bruce  Spaulding,  should  be  paid 
by  U.  S.  F.  &  G.  We  understand  that  the  Oregon 
Auto  has  already  paid  certain  expenses  for  medical 
examinations  for  which  it  would  be  entitled  to  credit 
against  its  share  of  the  expense. 

In  comiection  with  the  cost  bill,  to  which  we 
understand  you  have  filed  objections,  a  copy  of  a 
purported  subpoena  w^as  delivered  to  Oregon  Auto- 
mobile Insurance  Company,  together  with  the  sum 
of  $28.00  witness  fees.  The  subpoena  was  void  for 
the  reason  that  it  required  attendance  at  a  place 
farther  than  100  miles,  and  was  not  accompanied 
with  any  order  of  the  Court.  The  witness  fees  were 
not  used,  and  have  been  returned  to  Mr.  Samuels. 

Very  tinily  yours, 

MAGUIRE,  SHIELDS, 
MORRISON  &  BAILEY, 

By  RANDALL  B.  KESTER. 
RBK/mm 

cc — Oregon  Automobile  Ins.  Co.,  City 
cc — United  States  Guaranty  &  Fidelity  Co. — City 
cc — Philips,  Hodler  &  Sandberg,  Attorneys  at  Law 
—City 
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PLAINTIFF'S  EXHIBIT  No.  25 

December  4,  1950 

Cunning  &  Brewster, 
Attorneys  at  Law, 
Redmond,  Oregon. 

Attention:  Mr.  George  H.  Brewster. 
Re:  Morris  vs.  Suter. 

Dear  Sir : 

This  is  to  advise  that  I  am  in  receipt  of  a  copy 
of  your  letter  of  November  28,  1950. 

I  am  requesting  U.  S.  Fidelity  &  Guaranty  Com- 
pany, the  company  I  represent,  to  either  pay  one- 
half  of  your  charges  or  pay  whatever  you  arbi- 
trarily determine  they  owe.  As  far  as  the  U.  S. 
Fidelity  &  Guaranty  is  concerned  we  attempted  to 
settle  this  case  and  would  have  done  so  if  the 
Oregon  Automobile  Insurance  Company  would  have 
paid  one  half  of  the  said  settlement.  The  Oregon 
Automobile  Insurance  Company  refused  to  coop- 
erate and  arbitrarily  advised  us  that  they  would 
not  pay  any  greater  sum  than  $1,500.00.  As  I 
understand  it  now,  the  plaintiff  has  no  interest  in 
our  $5,000.00  policy,  but  expects  to  collect  his  judg- 
ment from  the  Oregon  Automobile  Insurance  Com- 
pany. If  the  Oregon  Automobile  Insurance 
Company  sees  fit  to  bring  us  in,  then,  of  course  we 
expect  to  collect  from  them  any  and  all  amounts 
that  we  have  paid  out  up  to  the  present  time. 
Kindly  let  me  know  what  amount  you  expect  from 
us  and  I  assure  you  that  it  will  be  paid. 
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Copy  of  this  letter  goes  to  Mr.  Kester,  who  has 
been  representing  the  Oregon  Automobile  Insur- 
ance Company  in  this  matter. 

Very  truly  yours, 

PHILLIPS,  HODLER  & 
SANDEBERG, 

By  

WKP/dp 

cc:  Randall  B.  Kester. 

cc:  U.  S.  Fidelity  &  Guaranty. 


The  Court:     Does  that  complete  your  case? 

Mr.  PhiUips:  Yes,  so  far  as  that  particular 
phase  of  it  is  concerned. 

The  Court:  In  so  far  as  attorney's  fees  are 
concerned  ? 

Mr.  Phillips:    And  those  incidental  expenses. 

The  Court:     AU  right. 

Mr.  Kester:  AYhile  we  are  offering  exhibits — I 
don't  know  if  this  is  the  proper  time  for  it,  but  I 
would  like  to  have  marked  and  offered  the  Oregon 
Automobile  Insurance  Company  Daily  for  its 
policy,  which  under  this  numbering  would  be  26, 
I  believe.  We  have  put  the  policy  in,  and  I  would 
like  to  have  the  Daily. 

Mr.  Phillips:     I  didn't  put  my  Daily  in. 

Mr.  Kester :  It  is  referred  to  here.  I  would  like 
to  have  the  Daily  go  in,  any^vay. 

The  Court:    Any  objection  to  the  Daily? 
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Mr.  Phillips:     No  objection,  your  Honor. 
TJie  Court:     It  may  be  admitted. 

(The  document  referred  to,  entitled  "Auto- 
mobile Daily  Report,  Oregon  Automobile  In- 
surance Company,"  was  received  in  evidence 
and  [23]  marked  Defendants'  Exhibit  26.) 

The  Court:  Mr.  Kester,  do  you  want  to  put  in 
anything  as  to  plaintiff's  right  to  recover  attorney's 
fees  from  Oregon  Auto?  That  is,  attorney's  fees 
expended  in  connection  with  the  defense  of  the 
cases '? 

Mr.  Kester:  I  don't  think  it  needs  any  evidence, 
your  Honor.  I  think  it  is  largely  a  question  of  law\ 
As  far  as  the  expenses  of  defending  the  cases  are 
concerned,  it  will  be  our  position,  first,  that  regard- 
less of  whether  Oregon  Auto  might  be  liable  under 
its  policy  the  U.  S.  F.  &  Gr.  was  concurrently  liable, 
at  least  for  the  defense  of  its  own  named  assured, 
and  that  therefore  it  was  obligated  to  carry  on  the 
defense  regardless  of  where  the  ultimate  liability 
might  fall.  We  would  also  suggest  to  the  Court 
from  the  exhibits  that  are  already  in,  which  the 
Court  has  not  had  a  chance  yet  to  consider,  it  will 
appear  that  there  was  not  any  demand  made  on  the 
Oregon  Auto  at  all  until  after  the  U.  S.  F.  &  G.  had 
already  undertaken  the  defense  of  those  cases. 

The  Court:  All  right.  I  will  look  and  see  if 
there  w^as  a  proper  tender.  I  have  some  doubt,  Mr. 
Phillips,  as  to  whether  you  are  entitled  to  recover, 
regardless  of  whether  there  was  a  proper  tender. 


148  Oregon  Automobile  Ins.  Co.  vs. 

I  think  you  will  agree  that  if  the  defenses  were 
not  tendered  to  Oregon  Auto  plaintiff  would  not  be 
entitled  to  recover. 

Mr.  Phillips:  I  don't  think  that  is  true;  not  in 
an  equity  [24]  court.  They  are  not  required  to 
make  any  tender  at  all  under  the  circumstances, 
where  they  were  defending  one  defendant,  and  they 
knew  all  about  it.  In  a  court  of  equity  those  could 
be  expenditures  made  for  their  use  and  benefit. 

The  Coui-t:    All  right. 

Mr.  Phillips:  We  could  turn  aroimd  and  sue 
them  for  money  had  and  received  on  the  same 
proposition. 

The  Court:  Now  we  will  go  to  the  next  point. 
Are  you  entitled  to  attorney's  fees  as  against  the 
Oregon  Auto  for  services  rendered  in  connection 
with  this  case  ? 

Mr.  Phillips:     I  think  so. 

The  Court:  Give  me  some  citations.  Have  you 
got  any  cases? 

Mr.  Phillips:  Under  the  statute,  your  Honor. 
The  Oregon  statute  is  right  square  on  it. 

The  Court:     What  does  it  say? 

Mr.  Phillips:     Section  101-134: 

"Whenever  any  suit  or  action  is  brought  in 
any  court  of  this  State  upon  any  policy  of 
insurance  or  any  kind  or  nature  whatsoever, 
including  the  policy  or  certificate  issued  by 
fraternal  benefit  societies  as  defined  in  Section 
101-701,  the  plaintiff,  in  addition  to  the  amount 
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which  he  may  recover,  shall  also  be  allowed  and 
shall  recover,  as  part  of  said  judgment,  such 
sum  as  the  Court  or  jury  may  adjudge  to  be 
reasonable  as  attorney's  fees  in  the  said  suit 
or  action;  [25]  provided  that  settlement  is  not 
made  within  six  months  from  the  date  proof  of 
loss  is  filed  with  the  company  or  society;  pro- 
vided, further,  that  if  a  tender  be  made  by  a 
defendant  in  any  suit  or  action  and  the  plain- 
tiff's recovery  shall  not  exceed  the  amount 
thereof,  then  no  sum  shall  be  recoverable  as 
attorney  fees.  If  attorney  fees  are  allowed  as 
herein  provided  and  on  appeal  to  the  Supreme 
Court  by  the  defendant  the  judgment  is  af- 
firmed, the  Supreme  Court  shall  allow  to  the 
respondent  such  additional  sum  as  the  Court 
shall  adjudge  reasonable  as  attorney  fees  of 
the  respondent  on  such  appeal.  The  terms  of 
this  act  shall  not  apply  to  any  suit  or  action 
started  or  begun  prior  to  the  passage  of  this 
act." 

It  says  any  lawsuit  under  any  kind  of  an  insur- 
ance policy  in  any  court. 

The  Court :  You  mean  for  the  purpose  of  getting 
the  defendant  to  assume  liability  in  a  case  they 
would  be  liable  for  attorney's  fees  to  the  IT.  S. 
F.  &  G.? 

Mr.  Phillips:     I  think  so,  your  Honor. 

The  Court:  I  think  that  is  referring  to  Mr. 
Samuels'  client. 
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Mr.  Phillips:  Hero  is  the  situation,  your  Honor. 
We  are  in  an  equity  case.  The  Federal  Court  in 
equity  has  jurisdiction  to  allow  attorney's  fees.  In 
this  particular  case  it  was  necessary  for  us  to  bring 
this  lawsuit  to  determine  who  was  liable.  It  was 
necessary  to  do  that  to  make  that  determination. 
We  [26]  brought  this  matter  into  court,  this  $7300 
judgment,  and  also  the  fact  that  they  are  required 
to  defend  this  other  case  for  $9200.  That  was  neces- 
saiy  and  for  the  benefit  of  everybody.  There  is  no 
question,  I  don't  believe,  in  anybody's  mind  but 
what  an  insurance  company  acts  as  an  agent  for 
their  assured.  We  had  to  do  that.  We  had  to  pro- 
tect him.  Also,  we  had  to  have  the  liability  deter- 
mined in  equity.  Now  this  is  an  action  on  an  in- 
surance policy.   The  recovery  has  been  allowed. 

The  Court:  Do  you  think  that  Mr.  Samuels  is 
entitled  to  an  attorney's  fee? 

Mr.  Phillips:     I  most  certainly  do. 

The  Court:  Do  you  think  that  you  are  also 
entitled  to  an  attomey's  fee? 

Mr.  Phillips :     I  do. 

The  Court :     Have  you  any  cases  on  it  ? 

Mr.  Phillips:  I  have  a  United  States  Supreme 
Court  case  on  general  authority.  Is  there  any  ques- 
tion in  your  mind  but  what  you  have  authority  to 
grant  attorney's  fees  in  cases  of  this  kind,  in  equity 
cases  ? 

The  Court:  I  think  the  fact  that  the  case  was 
brought  in  equity  alone  does  not  make  any  differ- 
ence, but  are  you  the  type  of  person  that  the  law 
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attempts  to  cover?  That  is  what  I  am  talking 
about. 

Mr.  Phillips:  The  general  equity  jurisdiction  of 
the  Federal  Court,  your  Honor,  as  I  understand 
it,  permits  your  Honor  to  [27]  grant  an  attorney's 
fee. 

The  Court:    Even  in  the  absence  of  statute? 

Mr.  Phillips:  In  the  absence  of  any  statute, 
your  Honor.    That  is  an  authority  that  you  have. 

The  Court:  You  make  two  contentions:  First, 
that  under  the  statute  you  are  entitled  to  it  and, 
secondly,  that  even  in  the  absence  of  statute 

Mr.  Phillips :  Even  in  the  absence  of  any  statute 
your  Honor  has  authority  to  grant  an  attorney's 
fee.  This  case  is  Lloyd  F.  Sprague,  Petitioner,  vs. 
Ticonic  National  Bank,  and  others,  307  U.  S.  160, 
83  Law  Ed.  1184.  That  lays  down  the  principle, 
I  believe,  that  the  Federal  Court,  a  court  of  equity, 
has  broad  enough  and  sufficient  jurisdiction  in  an 
equity  case  to  allow  an  attorney's  fee. 

The  Court :     Even  in  the  absence  of  statute  ? 

Mr.  Phillips:  In  the  absence  of  any  statute. 
You  don't  need  any  statute  at  aU. 

The  Court:  Let's  hear  what  Mr.  Kester  has 
to  say. 

Mr.  Kester:  If  the  Court  please,  in  the  first 
place,  talking  about  the  statute,  I  think  the  statute 
by  its  terms  does  not  cover  the  U.  S.  F.  &  G.  in  this 
case.  In  the  first  place,  it  says  whenever  any  suit 
or  action  is  brought  in  any  court  of  this  State. 

The  Court:     I  think,  Mr.  Kester,  that  that  has 
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been  construed  to  permit  the  recovery  of  attorney's 
fees  in  this  court.  [28] 

Mr.  Kester:  Very  well;  the  Court  may  by 
comity  follow  the  statute,  but  the  statute  by  its  own 
terms  does  not  expressly  permit  it  because  it  is  just 
talking  about  State  Courts,  although  the  Court 
might  choose  to  follow  the  statute  here. 

However,  going  further,  it  says,  "upon  any  policy 
of  insurance."  Now  this  was  not  an  action  brought 
on  a  policy  of  insurance.  This  was  an  action  for  a 
declaratoiy  judgment  to  have  the  Court  interpret 
two  policies  of  insurance,  both  theirs  and  ours. 
Now,  when  they  talk  about  an  action  on  a  policy 
of  insurance,  the  statute  is  obviously  talking  about 
someone  seeking  to  recover  in  his  own  behalf  money 
required  to  be  paid  under  the  policy. 

The  Court:  Mr.  Kester,  isn't  that  satisfied  by 
the  affirmative  complaints  of  Mr.  Samuels'  clients'? 

Mr.  Kester:  As  far  as  Mr.  Samuels  is  concerned 
he  is  in  a  much  different  position  than  Mr.  Phillips 
on  this  point.  Now  I  don't  seriously  deny  that  Mr. 
Samuels  would  be  entitled  to  attorney's  fees,  al- 
though there  are  some  factors  of  that  I  would  like 
to  discuss  in  a  moment.  But  certainly  if  the  Mor- 
rises can  be  considered  as  having  counter-claimed 
on  the  policy  and  therefore  brought  an  action  on 
the  policy,  the  U.  S.  F.  &  G.  did  not  sue  on  the 
policy  because  they  don't  stand  in  the  position  of 
the  Morrises  on  this  situation.  In  fact,  their  con- 
tention is  expressly  that  they  do  not  stand  in  the 
position  of  the  Morrises.  [29] 
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The  Court:  I  know  that.  They  are  an  adverse 
party,  too. 

Mr.  Kester:  Certainly.  They  are  asking  for  an 
interpretation  of  the  contract,  just  like  any  other 
contract.  Now,  as  far  as  this  being  in  equity  is 
concerned,  of  course  declaratory  judgments  are  sui 
generis.  They  are  under  particular  statutes.  De- 
claratory judgments  are  not  any  more  equitable 
than  they  are  legal.  They  are  a  kind  of  proceeding 
all  their  own.  And  the  Court  in  a  declaratory  judg- 
ment suit,  I  think,  is  limited  to  relief  of  a  declara- 
tory nature,  and  such  relief  as  may  be  ancillary 
to  the  declaration  of  rights.  But  it  does  not  gain 
anything  to  come  in  here  and  say  we  are  in  equity, 
because  we  are  not.  We  are  under  a  particular 
statute.    It  is  a  statutory  type  of  procedure. 

The  Court:  Do  you  think  there  is  any  prohibi- 
tion against  my  allowing  the  plaintiff  restitution 
for  the  amounts  that  he  has  expended  for  the  de- 
fense of  this  action? 

Mr.  Kester:     Any  prohibition? 

The  Court:  Yes.  Do  you  think  I  am  prevented 
by  lack  of  power  to  require  the  Oregon  Auto  to 
pay  the  amounts  expended  by  the  U.  S.  F.  &  G. 
in  the  defense  of  the  case  in  Salem? 

Mr.  Kester:  As  far  as  the  question  of  power 
is  concerned,  of  course,  I  guess  the  Court  can  order 
us  to  do  anything  that  is  within  the  scope  of  the 
issues.  However,  I  think  as  a  matter  of  construc- 
tion of  the  policies  we  should  not  be  required  to 
pay  them,   because   under  their   own  policy  they 
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are  [30]  obligated  to  defend  their  assured,  regard- 
less of  who  may  ultimately  have  the  liability. 

The  Court:  I  have  indicated  that  I  am  fairly 
sympathetic  with  your  point  of  view,  but  I  don't 
know  whether  I  am  right.  This  question  may  arise 
even  though  I  hold  against  the  Defendant  Oregon 
Auto — even  though  I  hold  with  Defendant  Oregon 
Auto  on  the  question  of  restitution  then  we  have 
the  question  of  whether  the  U.  S.  F.  &  G.  is  entitled 
to  recover  by  reason  of  this  action  brought.  Do 
you  have  any  cases  which  indicate  in  a  proceeding 
of  this  kind  the  plaintiff  company  is  not  entitled 
to  attorney's  fees? 

Mr.  Kester:  In  this  particular  proceedings'? 
That  is,  for  bringing  this  proceeding  ? 

The  Court:     Yes. 

Mr.  Kester:  I  have  no  cases,  your  Honor.  I 
would  rely  on  the  general  principle  that,  gen- 
erally speaking,  attorney's  fees  cannot  be  allowed 
in  the  absence  of  some  statute  authorizing  it.  But 
there  is  no  statute  suggested  here  to  authorize  it. 
Counsel  says  that  they  did  it  for  our  benefit,  and 
that  they  could  sue  us  for  monej^  had  and  received 
— ^no,  I  am  confused  with  the  other  one.  Counsel 
suggested  that  it  was  necessary  for  them  to  bring 
this  declaratory  judgment  action.  That  I  deny. 
Now,  it  may  have  been  convenient  for  him,  con- 
venient for  all  of  us,  perhaps,  to  have  this  deter- 
mined in  the  declaratory  judgment  action  rather 
than  in  a  garnishment  proceeding  on  [31]  the 
policy.  The  Morrises  could  have  garnished  the 
U.  S.  F.  &  G.  policy  and  could  have  garnished  our 
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policy,  and  these  questions  could  have  been  threshed 
out  there.  Or  he  could  have  sued  either  one  or  both 
directly.  But  it  was  not  necessary  in  the  sense  of 
the  U.  S.  F.  &  G.  preserving  its  rights  to  bring 
this  particular  action.  That  was  merely  a  con- 
venience for  them. 

Mr.  Beebe  reminds  me — and  I  think  it  is  a  good 
point,  your  Honor — supposing  that  Mr.  Suter  had 
pursued  the  remedies  I  have  just  suggested.  Sup- 
pose that  he  had  garnished  the  policy  of  the  U.  S.  F. 
&  G.,  and  the  U.  S.  F.  &  G.  had  been  required  in 
that  proceeding  to  pay  Suter,  and  the  U.  S.  F.  &  G. 
then  had  turned  around  and  sued  us  and  raised  the 
same  issue  that  they  have  attempted  to  raise  in  this 
proceeding.  That  proceeding  would  only  then  have 
been  for  money  had  and  received,  for  money  paid 
for  the  use  and  benefit,  for  our  use  and  benefit  by 
satisfying  the  judgment.  Suppose  they  had  gone 
ahead  and  done  that.  That  still  would  not  have 
been  an  action  on  the  policy.  That  would  have  been 
a  common  law  action  of  assumpsit.  Of  course,  that 
goes  both  to  the  original  defense,  in  a  way,  and  also 
this  proceeding. 

The  Court:  The  liability  of  Oregon  Auto  would 
certainly  have  been  predicated  on  the  policy.  I 
don't  see  how  they  could  have  sued 

Mr.  Kester:  It  would  not  be  a  liability  to  the 
U.  S.  F.  &  G.  It  would  have  been  a  liability  to 
Suter,  perhaps,  if  any  at  all,  [32]  but  not  to  the 
U.  S.  F.  &  G.  The  U.  S.  F.  &  G.  is  not  under  any 
circumstances  either  a  named  assured  or  an  addi- 
tional assured  under  our  policy.   We  owe  no  duty 
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whatsoever  to  the  U.  S.  F.  &  G.,  except  as  it  might 
arise  if  they  had  paid  something  for  our  benefit. 
Then  there  might  be  an  equitable  suit  for  a  con- 
tribution or  for  indemnity  or  for  money  had  and 
received,  but  they  would  not  be  suing  on  the  policy. 
They  would  be  suing  under  their  common  law  or 
equitable  right  of  reimbursement. 

The  Court:     If  they  were  suing  on  a  right  of 
subrogation 


Mr.  Kester:  Of  course,  they  are  not  subrogated 
in  this  type  of  situation.  Even  so,  that  would  not 
have  been  on  the  policy,  because  they  are  not  either 
a  named  assured  or  an  additional  assured.  If  they 
paid  something  they  were  not  required  to  pay,  and 
did  it  to  our  benefit,  they  might  have  an  equitable 
proceeding  in  subrogation  or  indemnity,  or  a  con- 
tribution, or  an  action  for  money  had  and  received, 
but  it  still  would  not  be  an  action  on  the  policy 
within  the  meaning  of  this. 

The  Court:  All  right.  Mr.  Phillips,  what  have 
you  got  to  say? 

Mr.  Phillips:  If  the  Court  please,  I  don't  un- 
derstand Counsel's  theory  that  a  declaratory  judg- 
ment action  is  not  in  the  nature  of  an  equitable 
suit.  Now,  your  Honor  asked  for  authorities.  I 
might  suggest  to  your  Honor  that  there  is  a  case 
in  this  court  where  Judge  Mathes  in  Los  Angeles 
in  a  [33]  declaratory  judgment  suit  allowed  a  $25,- 

000  attorney  fee  that  I  was  on  the  wrong  end  of, 

1  remember  that  distinctly,  in  a  declaratory  judg- 
ment suit.  And  so  far  as  bringing  the  action  is 
concerned.  Counsel  says,  ''Why,  sure,  he  could  have 
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garnished  us  both."  He  could  have  brought  proba- 
bly a  half  dozen  different  kinds  of  lawsuits  against 
both  of  us,  and  we  could,  too.  That  is  just  the 
reason  for  bringing  this  one  suit  by  this  plaintiff, 
to  block  and  stop  all  of  that  litigation  and  have  it 
all  determined,  all  the  contentions,  in  one  suit.  That 
is  for  the  benefit  of  them  as  much  as  anybody  else. 
We  certainly  are  a  third-party  beneficiary  under 
that  contract,  and  we  have  been  benefited.  We 
brought  this  fund  of  theirs  into  this  court,  and  we 
are  entitled  to  recover. 

Now  I  was  surprised  at  Counsel.  When  the 
Oregon  sued  the  General  Casualty  Company  of 
America  for  a  contribution,  the  Oregon  Automobile 
Insurance  Company,  through  Mr.  Kester,  had  this 
to  say  concerning  that  statute : 

''With  respect  to  attorney's  fees,  while  this 
is  not  a  suit  on  an  insurance  policy  in  the 
ordinary  sense,  it  is  a  suit  based  on  the  policy 
in  the  sense  that  the  plaintiff's  right  of  con- 
tribution depended  upon  the  obligation  of  de- 
fendant to  the  insured.  That  obligation  is  evi- 
denced by  the  defendant's  policy.  The  statute, 
Section  101-134,  O.C.L.A.,  says,  'any  suit  or 
action,'  and  it  is  not  limited  to  a  suit  by  a 
beneficiary  or  the  [34]  named  assured.  The 
amount  of  such  fees  we  leave  to  the  discretion 
of  the  Court.  Respectfully  submitted,  Randall 
B.  Kester." 

Now  that  is  the  best  authority  I  have. 
The  Court:     What  did  the  Court  do? 
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Mr.  Phillips:     He  hasn't  done  it  yet. 

Mr.  Kester:  No  less  an  authority  than  Mr.  Op- 
penheimer  said  I  was  wrong  when  I  said  that. 

Mr.  Phillips :  I  don 't  think  there  is  any  question 
about  that  interpretation  of  the  statute.  We  are  not 
only  relying  on  that  statute,  but  we  are  entitled,  as 
I  see  it,  to  recover  a  reasonable  attorney's  fee  for 
the  bringing  of  this  suit  for  the  benefit  of  all  parties 
under  the  equity  jurisdiction  of  this  Court. 

The  Court:  How  much  do  you  think  Mr.  Sam- 
uels is  entitled  to? 

Mr.  Phillips:  How  much  do  I  think  he  is  en- 
titled tol  I  am  not  going  to  set  his  fee.  That  is 
your  province;  not  mine. 

The  Court:  Do  you  think  you  should  contribute 
or  participate  in  the  fee  of  Mr.  Samuels'? 

Mr.  Phillips:  No,  your  Honor,  I  don't.  Prob- 
ably the  fact  that  I  do  not  contribute  to  Mr.  Sam- 
uels w^ould  w^arp  my  views  to  some  extent  on  what 
he  is  worth. 

The  Court:  We  ought  to  hear  from  Mr.  Sam- 
uels. How  much  work  have  you  done  ?  [35] 

Mr.  Samuels:  I  think,  your  Honor,  the  file 
itself  shows 

The  Court:    Do  you  want  him  to  take  the  stand? 

Mr.  eKster:     I  don't  insist  on  it,  your  Honor. 

Mr.  Phillips:     Not  me. 

The  Court:     All  right. 

Mr.  Samuels:  I  have  a  little  formula  which  I 
have  worked  out,  which  may  or  may  not  be  ap- 
proved by  the  Court.  It  seems  to  me  that  $1100 
would  be  a  reasonable  fee  in  this  matter. 
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The  Court:    $1100?  How  do  you  arrive  at  that? 

Mr.  Samuels:  I  arrived  at  that  for  this  reason: 
That  this  matter,  as  most  personal  injury  cases 
I  have  handled,  was  handled  upon  a  contingent 
basis. 

The  Court:  I  am  not  going  to  allow  a  fee  on 
that  basis. 

Mr.  Samuels:  I  wanted  to  give  you  the  reason 
for  it,  your  Honor.  As  far  as  I  am  concerned,  this 
is  the  same  as  an  appeal.  I  wrote  to  my  lady  when 
this  matter  first  came  up  and  told  her  I  would 
have  to  charge  the  same  as  on  an  appeal,  which  is 
the  difference  between  40  per  cent  and  50  per  cent. 
I  don't  know  why  she  should  have  to  pay  the  dif- 
ference on  it.  That  would  come,  roughly,  to  $750. 
We  have  two  cases  here,  and  I  think  that  the  work 
I  have  done  here  would  justify  that,  together  with 
about  three  hundred  or  three  hundred  fifty  dollars 
for  defending  Mr.  Morris'  interests.  He  has  a  case 
with  nine  thousand  dollars  plus  involved,  and  he  is 
also  sued  here,  and  this  applies  to  his  case  which 
is  pending.  I  am  referring  to  the  value  of  [36] 
the  services  as  well  as  the  actual  physical  work 
done. 

The  Court:  That  is  what  I  would  like  to  have 
you  tell  us.  Do  you  keep  a  time  record? 

Mr.  Samuels:  No,  I  don't.  I  know  what  I  did, 
however. 

The  Court:    What  was  it? 

Mr.  Samuels:  When  this  matter  first  came  in 
I  had  issued  an  execution  against  Mr.  Suter.  When 
the  papers  came  into  the  office  I  immediately  had 
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them  copied,  which  was  quite  a  task.  I  prepared 
and  mailed  to  Mr.  and  Mrs.  Morris  authority  for 
me  to  appear  and  represent  them.  We  subsequently 
had  a  telephone  conversation  where  it  was  agreed 
I  would  go  right  ahead  and  make  an  appearance 
for  them  without  having  them  served  by  the 
Marshal. 

The  mechanics,  then,  were  to  prepare  the  plead- 
ings. I  worked  with  Mr.  Phillips  in  this  case,  had 
at  least  four  or  five  physical  contacts  at  his  office — 
w^e  had  coffee  together  at  one  time — and  I  went 
through  my  file  and  furnished  him  with  the  docu- 
ments I  had  on  this  estoppel  matter.  I  think  he 
prepared  a  pre-trial  order,  or  a  proposed  order, 
which  I  went  over  together  with  him,  and  we  made 
some  amendments  to  that  one.  It  was  necessary  to 
check  the  entire  law  on  this,  for  the  reason  that  it 
was  not  until  I  think  the  answer  of  the  Oregon 
Auto  was  filed,  a  matter  of  a  very  few  days  before 
the  pre-trial  conference  and  the  trial,  because  at 
that  time  I  was  under  the  assumption  they  would 
deny  any  coverage  as  they  had  [37]  before,  except 
for  the  $5,000,  and  I  felt  it  my  duty  to  go  into  the 
applicable  law  here  which  was  cited  during  the 
course  of  the  trial,  and  which  I  had  checked  to 
determine  the  rights  of  our  people  here. 

The  Court:  You  made  an  independent  investi- 
gation of  the  law? 

Mr.  Samuels:     That  is  right,  your  Honor. 

The  Court:    Let  me  see  your  trial  memorandum. 

Mr.    Samuels:    I    have    no    trial    memorandum 
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except  the  notations  of  cases.  When  I  say  I  did  it, 
the  man  from  our  office  did  it.  I  am  referring  to 
Mr.  Crookham,  who  was  paid  by  us  to  do  that.  They 
are  probably  in  here.  Here  is  one  here. 

The  Court:  If  Mr.  Crookham  did  the  work,  let 
him  testify  as  to  what  work  he  did. 

Mr.  Samuels:    May  I  call  Mr.  Crookham? 

The  Court:    Yes. 

CHARLES  S.  CROOKHAM 
was  thereupon  produced  as  a  witness  in  behalf  of 
Defendants    Morris    and,    having   been   first    duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Samuels: 

Q.    By  whom  are  you  employed,  Mr.  Crookham*? 

A.  I  am  employed  by  yourself  and  Mr.  Vergeer, 
Vergeer  &  Samuels.  [38] 

Q.     What  does  your  work  consist  of? 

A.     Primarily  legal  research  for  the  office. 

Q.  Did  you  at  my  request  and  before  the  time 
that  this  case  came  on  for  trial  go  to  the  Law 
Library  and  prepare  a  rather  exhaustive  research 
of  cases  pertaining  to  the  various  subject  matters 
which  have  come  up?  A.     I  did. 

Q.  May  I  ask  you  as  to  whether  when  you  found 
cases  that  you  thought  were  negative  as  to  the 
issues  if  you  prepared  briefs  on  those  cases? 

A.  No,  I  didn't.  I  merely  discarded  them  from 
my  own  notes. 
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Q.  About  how  much  time  do  you  think  you  ex- 
pended in  legal  research  l:)efore  the  trial? 

A.     Before  the  trial  in  Bend? 

Q.  Before  the  trial  here  before  the  Court,  on 
this  matter  that  is  before  the  Court  at  this  time. 
I  think  you  were  present  at  the  time  of  the  trial, 
were  you  not? 

A.  Yes.  I  roughly  estimate — I  didn't  keep  a 
timecard  myself — I  spent  about  two  or  two  and  a 
half  full  working  days. 

Q.  That  was  doing  nothing  except  research 
work  ?  A.    Yes. 

Q.  Did  you  prepare,  as  the  Court  has  requested 
me  to  furnish  him,  any  detailed  trial  brief  of  the 
law?  A.     No,  I  didn't  in  this  case. 

Q.  What  is  our  usual  practice  in  the  office  as 
to  that  where  [39]  we  are  representing  the  plaintiff 
in  the  case? 

A.  Usually  we  attempt  to  keep  it  down  to  a 
minimimi.  When  something  very  detailed  is  re- 
quired I  dictate  it  to  the  girls,  the  actual  authorities 
that  we  want  to  use,  separating  the  good  from  the 
bad,  and  just  reducing  it  to  a  fair  minimum. 

Q.  Were  you  present  in  the  courtroom  of  Judge 
Solomon  at  the  time  this  matter  was  heard? 

A.    Yes,  I  was. 

Q.  The  cases  that  were  cited  in  the  trial  of  this 
case  by  both  the  plaintiff  and  the  Defendant  Oregon 
Automobile  and  the  other  defendants  represented 
by  Mr.  Kester,  had  you  perused  and  found  almost 
all  of  those  cases  that  were  cited  ? 
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A.  I  would  not  say  almost  all.  Mostly  the  line 
of  cases  I  seemed  to  be  following  were  Mr.  Phillips^ 
cases,  and  I  was  not,  frankly,  very  familiar  with 
many  of  the  cases  Mr.  Kester  cited. 

Q.  You  had  found  all  of  those  cited  by  Mr. 
Phillips,  had  you?  A.     Approximately,  yes. 

Q.     Had  those  been  read  by  you  and  studied? 

A.    Yes. 

Q.  And  before  the  answer  was  filed  by  Mr. 
Kester  had  we  gone  into  the  matter  as  to  whether 
Oregon  Automobile  Insurance  Company  would  be 
required  to  pay  in  the  event  that  the  U.  S.  F.  &  G. 
was  found  to  be  the  only  api^licable  insurance  in 
this  case?  A.    Yes. 

Q.  Will  you  tell  us  which  of  these  memoranda 
were  prepared  by  [40]  you,  if  any  of  them? 

A.  All  of  these  were,  these  four  or  five  cases 
that  you  have  here  with  just  very  cursory  briefs, 
were  ones  that  I  made.  You  made  some  notes  this 
afternoon  from  what  I  read  you  out  of  an  Oregon 
case  on  the  measure  of  damages  or  the  measure  of 
recovery.  The  rest  of  these  notes  were  made  in  my 
own  handwriting. 

Q.  As  I  recall,  Mr.  Crookham,  there  was  an- 
other sheet  of  notes  some  place.  I  can't  find  them 
now.  Am  I  correct  in  that? 

A.     Yes.  These  don't  represent  the  entire  notes. 

Mr.  Samuels:    No  further  questions. 
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Cross-Examination 
By  Mr.  Kester: 

Q.  Are  you  admitted  to  practice  law,  Mr. 
Crookham?  A.     I  am  not,  Mr.  Kester. 

Q.  You  are  now  attending  the  Northwestern 
College  of  Law?  A.    Yes,  sir. 

Q.  As  a  matter  of  fact,  you  studied  the  law  of 
insurance  under  me  last  semester,  didn't  you? 

A.     Yes,  sir. 

Q.  You  didn't  find  the  cases  that  I  cited  to  the 
Court  here? 

A.     No,   I   didn't,   Mr.   Kester. 

Q.  That  won't  be  held  against  you  as  far  as 
your  grades  are  concerned.  Do  you  have  any  idea 
about  how  much  time  you  spent  on  this? 

A.  I  think  from  my  own  work  it  was  about  two 
and  a  half  working  [41]  days. 

The  Court :  What  do  you  call  working  days,  how 
many  hours? 

A.  Oh,  your  Honor,  I  think  I  would  average 
probably  six  and  a  half  actual  hours  of  study  or 
research  on  a  problem. 

The  Court:    In  a  day?  A.    Yes,  sir. 

Q.  (By  Mr.  Kester) :  How  long  have  you  been 
employed  by  Mr.  Samuels? 

A.     Since  September  of  1949. 

Q.  Have  you  been  working  full  time  in  his 
office? 

A.  Yes,  I  have,  with  the  exception  of  a  tour  of 
duty  with  the  Army. 
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Q.     How  long  since  you  came  back? 

A.  I  have  been  with  him  since  September,  with 
the  exception  of  two  months  in  the  intervening 
period  of  time. 

Q.  Do  you  do  investigation  work  as  well  as  legal 
research?  A.    Yes,  a  certain  amount. 

Q.  Do  you  know  about  how  much  of  your  time 
is  spent  on  legal  research? 

A.    About  95  per  cent. 

Mr.  Kester:    I  have  no  further  questions. 

Mr.  Phillips:    No  questions. 

Redirect  Examination 

By  Mr.  Samuels : 

Q.  May  I  ask  one  question :  Are  you  about  ready 
to  take  the  Bar?  [42]  A.    Yes. 

Q.     That  will  be  this  coming  time? 
A.     I  trust  I  will  be  able  to  then. 
Mr.  Samuels :     Thank  you.  No  further  questions. 

(Witness  excused.) 

Mr.  Samuels:  Does  the  Court  wish  anything 
further  on  this?  I  might  point  out  that  the  time 
here  would  be  a  matter  of  two  and  a  half  days 
that  Mr.  Crookham  worked  on  it,  and  a  day  in 
attendance  here.  I  am  talking  about  the  time  of 
the  trial.  There  were  either  one  or  two  appear- 
ances on  call.  I  am  not  sure  whether  we  had  one 
or  two.  And  there  was  the  necessary  office  work. 
There  was  probably  a  total  of  six  and  a  half  actual 
working  days  on  this. 
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The  Court:     Including  Mr.  Crookham's  time? 

Mr.  Samuels:     Yes,  sir. 

The  Court:    I  will  think  that  over. 

Mr.  Samuels :  It  would  be  more  than  that,  prob- 
ably; probably  another  day  besides  that,  including 
the  time  we  spent  with  Mr.  Phillips'  office. 

The  Court:  Mr.  Phillips,  are  you  sending  Mr. 
Samuels  a  bill,  too? 

Mr.  Phillips:    No,  your  Honor. 

Mr.  Kester :  Does  your  Honor  wish  to  hear  from 
me  on  this? 

The  Court:    Yes.  [43] 

Mr.  Kester:  As  I  indicated  to  the  Court,  we  do 
not  seriously  oppose  the  allowance  of  some  attor- 
ney's fee  to  Mr.  Samuels,  but  under  the  peculiar 
circumstances  of  this  case,  while  I  would  not  or- 
dinarily take  issue  with  the  reasonableness  of  an 
attorney's  fee  which  is  seriously  claimed,  I  think 
I  should  make  some  observations  on  this  particular 
kind  of  a  case. 

In  the  first  place,  it  has  been  rather  obvious, 
I  think,  that  Mr.  Samuels  in  this  case  has  been 
more  or  less  working  hand  in  hand  with  Mr. 
Phillips.  I  don't  say  that  in  any  spirit  of  criticism, 
because  of  course  he  is  entitled  to,  but  I  think  that 
should  be  taken  into  consideration  in  evaluating  his 
position  in  the  case.  It  seems  to  me  that  it  is  en- 
tirely conceivable  that  the  Morrises  were  not  neces- 
sary parties  to  this  proceeding  except  in  a  purely 
formal  manner.  No  one,  so  far  as  I  know,  has  ever 
seriously  questioned  but  what  the  Morrises  were 
entitled  to  have  their  judgment  paid  by  one  or  the 
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other  of  the  insurance  companies,  and  it  is  just  a 
question  purely  between  the  companies.  The  only 
purpose,  so  far  as  I  know,  of  having  the  Morrises 
in  the  case  is  just  so  that  whatever  judgment  is 
entered  is  binding  on  them  and  that  they  are  not 
in  an  adverse  position  at  all.  However,  they  really 
had  nothing  to  lose  whatsoever  by  this  case.  So  that 
the  appearances  here  have  not  been  in  any  sense 
necessary. 

Of  course,  the  plaintiff,  for  the  plaintiff's  own 
convenience,  made  them  parties  so  that  the  judg- 
ment would  be  [44]  binding  on  them.  We  didn't 
make  them  parties.  It  is  not  through  any  of  our 
doing  that  they  were  named  as  defendants  here  or 
that  Mr.  Samuels  felt  he  should  appear  for  them. 
I  think  that  if  the  case  had  gone  by  default  as 
against  the  Morrises  it  would  not  have  made  the 
slightest  difference  in  the  case  of  the  Morrises  be- 
cause they  would  be  sure  to  be  paid  by  one  or  the 
other  of  the  companies  in  some  proportion. 

We  have  always  taken  the  position  that  when 
the  U.  S.  F.  &  G.  had  satisfied  their  obligation, 
what  we  conceived  was  their  primary  obligation,  we 
would  pay  the  balance,  if  any.  That  was  expressed 
in  our  correspondence  and  it  was  expressed  in  the 
answer  that  was  filed  here. 

The  statute  which  I  imagine  they  rely  on,  the 
Oregon  statute,  provides  that  in  the  event  of  a 
tender  and  they  don't  recover  more  than  the  tender 
there  shall  be  no  fees  at  all.  In  this  case  the  judg- 
ment that  the  Court  has  indicated  so  far  would 
imply  a  judgment  against  the   Oregon  Auto   for 
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more  than  the  tender,  but  I  think  it  can  be  taken 
into  consideration  in  evaluating  the  necessity  for 
these  services  that  we  have  at  all  times  been  willing 
to  pay  the  difference  if  the  U.  S.  F.  &  G.  paid  its 
five  thousand.  No  one  has  ever  denied  that  they  were 
entitled  to  ])e  paid  by  one  company  or  the  other. 

I  don't  think  that  it  is  a  case  where  they  should 
be  regarded  in  the  same  light  as  in  another  type 
of  case. 

Mr.  Phillips:  Just  a  moment.  If  the  Court 
please,  I  don't  [45]  agree  with  Mr.  Kester's  state- 
ment at  all.  As  a  matter  of  fact,  he  denied  liability, 
so  far  as  I  know,  entirely  on  his  policy  and  said 
it  didn't  cover.  And  I  think  that  his  corr*^spondence 
and  these  exhibits  show  that  position,  and  that  that 
w^as  his  position  up  to  the  time  we  were  going  into 
pre-trial  here,  until  he  wrote  me  that  second  letter. 
His  position  was  up  to  that  time  that  they  didn't 
owe  anjrthing. 

Mr.  Samuels:  May  I  say  the  same  thing  oc- 
curred between  Mr.  Kester  and  myself.  He  denied 
any  coverage  at  all,  and  it  was  necessary  for  us  to 
be  in  here  for  that  reason,  and  to  help  prepare  the 
law  for  that  reason. 

The  Court:     When  did  he  deny  coverage? 

Mr.  Samuels:  It  seems  to  me  it  was  before  the 
case  was  filed. 

Mr.  Kester :  The  correspondence,  I  think,  is  per- 
fectly clear. 

Mr.  Phillips:    You  didn't  write  to  Mr.  Samuels? 

Mr.  Kester:     No. 

Mr.  Samuels:    I  might  advise  the  Court  that  I 
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called  Mr.  Kester  about  getting  out  an  execution, 
and  he  told  me  there  was  no  coverage  as  far  as 
his  company  was  concerned. 

Mr.  Kester:  If  this  is  going  to  depend  on  our 
respective  testimony  as  to  what  that  conversation 
was 

The  Court:  I  will  rule  on  that  in  the  next 
couple  of  days. 

Mr.  Kester:  If  other  matters  have  been  com- 
pleted, may  I  make  an  offer  of  proof,  your  [46] 
Honor  ? 

The  Court:    Yes. 

JOHN  C.  DORAN 

was  thereupon  produced  as  a  witness  in  behalf  of 
Defendant  Oregon  Automobile  Insurance  Company 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

^  Direct  Examination 

By  Mr.  Kester: 

Q.  Mr.  Doran,  are  you  employed  by  Oregon 
Automobile   Insurance   Company  ? 

A.    Yes,  I  am. 

Q.    What  are  your  duties? 

A.  Well,  my  duties  are  as  comptroller,  including 
automobile  underwriting. 

Q.    Would  you  speak  up  just  a  little  louder. 

A.    They  include  automobile  underwriting,  too. 

Q.    What  is  your  title  with  the  company? 

A.     Comptroller. 
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Q.  How  long  liave  you  been  with  the  Oregon 
Automobile  Insurance  Company? 

A.     Fourteen  months. 

Q.  How  long  have  you  been  in  the  insurance 
business  or  connected  wdth  it? 

A.     Twenty-three  years.  [47] 

Q.  During  that  twenty- three  years  what  has 
generally  been  the  nature  of  your  experience? 
What  line  of  the  insurance  industry  were  you  in? 

A.     General  insurance. 

The  Court:  Are  you  an  underwriter?  Did  you 
work  for  underwriters?  You  were  in  the  under- 
writing end,  weren't  you? 

A.     I  have  been,  yes,  and  am  at  present. 

The  Court:  Is  there  any  doubt  of  his  qualifica- 
tions ? 

Mr.  Phillips:  I  don't  know  what  he  is  going  to 
qualify  on. 

The  Court:     On  how  they  determine  rates. 

Mr.  Phillips:     I  don't  care  about  that. 

Q.  (By  Mr.  Kester) :  Are  you  familiar  with 
the  manner  in  which  automobile  liability  insurance 
rates  are  computed?  A.    Yes. 

Q.  Is  that  a  part  of  your  duty  at  the  present 
time?  A.     That  is  correct. 

Q.  Have  you  been  familiar  with  the  computa- 
tion of  liability  rates  over  a  period  of  years? 

A.     That  is  correct. 

Q.  Will  you  tell  us  how  classifications  for  lia- 
bility rates  are  established?  Who  establishes  them 
and  how  are  they  established? 
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A.  They  are  established  by  statistical  bureaus 
from  the  accumulation  of  experience  figures  from 
various  companies,  insurance  companies.   [48] 

Q.  Is  there  a  central  organization  that  puts  out 
manuals  of  that  sort  ?  A.    Yes,  there  is. 

Q.    What  is  that  organization? 

A.  The  National  Bureau  of  Casualty  Under- 
writers. 

Q.  Does  that  Bureau  have  a  manual  of  rate 
classification?  A.     It  has. 

Q.     Is  that  for  all  types  of  liability  insurance? 

A.    Yes,  they  have. 

Q.  Does  that  cover  automobile  liability  insur- 
ance? A.     Including  automobile  liability. 

Q.  Now,  does  the  Oregon  Automobile  Insurance 
Company  follow  generally  the  classifications  set  up 
in  the  National  Bureau  Manual? 

A.     Generally,  yes. 

Q.  As  of  the  present  time,  as  these  are  handled 
at  the  present  time,  what  factors,  generally  speak- 
ing, enter  into  the  computation  of  an  automobile 
liability  rate?  A.     The  jDremium? 

Q.    Yes. 

A.  The  territory  or  location,  the  individual,  his 
age,  occupation,  perhaps,  or  the  use  made  of  the 
automobile. 

Q.  Is  there  account  taken  of  the  particular  kind 
of  automobile  he  is  driving? 

A.     No,  that  has  no  bearing.  [49] 

Q.  Has  there  been  any  time  in  the  underwriting 
business  when  the  kind  of  automobile  was  an  im- 
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portant   factor  in  the   computation   of  a   liability 

premium?  A.     Years  ago,  yes. 

Q.     Up  until  about  what  time  was  that  true? 

A.  About  March  of  1940  there  was  a  complete 
change. 

Q.  Prior  to  March  of  1940  did  the  Manual  of 
the  National  Bureau  iiiclude  classification  based  on 
the  kind  of  automobile  driven? 

Mr.  Phillips:  If  the  Court  please,  I  think  the 
Manual  would  be  the  best  evidence  instead  of  what 
this  man  says  it  is.  He  is  going  quite  far,  I  think. 

Mr.  Kester:  I  think,  your  Honor,  that  the  testi- 
mony is  competent  as  summarizing  the  results  of  a 
very  complex  and  volimiinous  bunch  of  documents. 

The   Court:     Objection  overruled. 

Mr.  PhiUips:  I  object  to  it  as  calling  for  a  con- 
clusion. 

Q.  (By  Mr.  Kester)  :  Based  on  your  knowledge 
of  the  method  of  computing  liability  rates  prior  to 
1940  would  you  state  whether  the  kind  of  car  had 
something  to  do  with  it  then? 

A.     It  did  at  that  time. 

Q.     In  what  way? 

A.  Each  make  of  automobile  was  assigned  a 
symbol,  a  letter  symbol.  They  were  grouped.  As  I 
recall,  there  were  three  groups.  I  don't  recall  the 
details. 

Q.  Generally  speaking,  what  type  of  automobiles 
carried  higher  [50]  rates? 

A.  Well,  the  larger,  more  expensive  ones,  gen- 
erally. 
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Q.  Now,  since  1940  has  that  factor  been  im- 
portant in  writing  liability  insurance  at  all? 

A.     Of  no  importance. 

Q.  Are  there  any  other  factors  in  the  computa- 
tion of  an  automobile  liability  premium  other  than 
the  risk  of  the  particular  driver,  or  are  they  all 
related  to  the  particular  driver? 

A.  Well,  the  other  drivers  of  the  vehicle  might 
enter  into  it. 

Q.  For  example,  in  the  particular  case  here  I 
will  ask  you  to  refer  to  Exhibit  26,  which  is  the 
Daily  for  this  particular  policy.  I  will  ask  you  to 
state  how  the  premium  for  this  policy  was  com- 
puted. 

A.  This  premium  was  computed  on  the  basis  of 
payroll. " 

Q.  This  is  what  is  known  as  a  garage  liability 
policy  ?  A.     Correct. 

Q.  Would  you  explain  how  pay  roll  enters  into 
the  computation  of  the  premium  ? 

A.  Well,  you  have  three  classifications  of  em- 
ployes: Your  clerical  or  office  employes,  which  take 
one  rate,  and  then  your  salesmen,  managers,  and  so 
forth,  who  actually  sell  and  demonstrate  vehicles, 
who  take  another  rate;  and  then  there  are  the 
inactive  partners  or  executives,  and  the  mechanics, 
and  so  forth,  who  come  into  that  third  class. 

Q.  Now,  the  basic  garage  liability  features  of 
the  policy  do  [51]  not  cover  anyone  other  than  em- 
ployes of  the  garage  itself,  do  they? 
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A.  I  don't  know  that  I  quite  understand  your 
question. 

Q.  The  basic  garage  liability  endorsement  only 
covers  the  garage  itself  and  its  employes;  it  doesn't 
cover  additional  interests,  does  it? 

A.     Not  the  basic  policy,  no. 

Q.  When  an  additional-interest  clause  is  added, 
such  as  in  this  policj^  covering  people  driving  the 
garage's  cars,  how  is  the  premium  for  the  addi- 
tional interest  computed? 

A.    A  percentage  of  the  basic  premium. 

Q.  And  the  basic  premium  is  still  on  a  payroll 
basis  ?  A.    That  is  correct. 

Q.  But  in  that  type  of  policy  is  any  considera- 
tion given  to  the  kind  of  vehicle? 

A.    It  does  not  enter  into  the  premium  at  all. 

Q.  Is  there  even  any  consideration  of  the  num- 
ber of  vehicles  involved? 

A.    No,  that  has  no  bearing  at  all. 

Mr.  Kester:    I  think  that  is  all. 

The  Court:    The  offer  of  proof  is  rejected. 

Mr.  Phillips:    No  questions. 

(Witness  excused.)    [52] 

The  Court:    Have  you  got  another  witness? 

Mr.  Kester:    No,  your  Honor. 

The  Court:  As  I  view  it,  the  matters  that  are 
now  submitted  to  me  for  determination  are  whether 
or  not  the  United  States  Fidelity  and  Guaranty 
Company  is  entitled  to  reimbursement  for  money 
expended   in   defense   of   the   two   lawsuits,    as   to 
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whether  or  not  the  U.  S.  F.  &  G.  is  entitled  to  attor- 
neys' fees  for  the  bringing  of  this  suit  for  a 
declaratory  judgment,  and  the  amount  of  attorney's 
fees  to  be  allowed  to  the  Defendants  Morris,  if  any. 

Mr.  Samuels:  If  there  is  any  question  as  to  our 
being  allowed  an  attorney's  fee  here,  I  would  like 
to  offer  some  more  evidence. 

The  Court :  I  think  that  Mr.  Kester  has  not  seri- 
ously contended  that. 

Mr.  Kester:  I  don't  seriously  question  the  right 
to  them.  I  do  suggest  that  the  amount  of  them 
should  be  viewed  with  regard  to  their  position  in 
the  lawsuit. 

The  Court:     I  know  your  position. 

Mr.  Samuels:  Your  Honor,  if  that  is  going  to 
be  taken  into  consideration  I  would  like  to  offer 
some  evidence  on  that. 

The  Court:  What  type  of  evidence  do  you  want 
to  offer? 

Mr.  Samuels:  For  one  thing,  as  to  whether  we 
should  be  here  or  not.  For  another  thing,  I  want 
to  have  the  record  show  that  I  called  Mr.  Kester 
before  this  case  was  filed  and  he  disclaimed  any 
coverage  in  this  policy  as  far  as  we  were  [53] 
concerned,  which  left  us  with  $5,000  available  from 
the  U.  S.  F.  &  G.  That  is  why  we  are  in  here,  or 
one  of  the  reasons  we  are  in  here. 

The  Court:  Prior  to  the  time  of  the  pre-trial 
order  you  knew  that  the  Oregon  Auto  was  not 
seriously  contending  that  you  would  not  be  entitled 
to  that  or  that  they  were  denying  all  liability. 

Mr.  Samuels:    About  two  days  before.  I  think 
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we  were  served  on  a  Friday,  if  I  am  correct,  or 
Thursday,  and  the  trial  was  set  for  Monday. 

The  Court:  From  your  examination  of  the  law 
wasn't  it  quite  simple  for  you  to  determine  that 
either  the  U.  S.  F.  &  G.  would  be  liable  or  the 
Oregon  Automobile  Insurance  Company  would  be 
liable ;  that  both  of  them  could  not  get  out  ? 

Mr.  Samuels:  That  was  my  interpretation  of  it, 
vour  Honor. 

The  Court:  It  seems  to  me,  Mr.  Samuels,  that 
every  case  Mr.  Phillips  cited  indicated  that. 

Mr.  Samuels:     That  is  right. 

The  Court:  And  it  didn't  take  very  much  re- 
search to  determine  that  point. 

Mr.  Samuels:     That  is  correct. 

The  Court:  Didn't  you  get  your  cases  from 
Mr.  Phillips? 

Mr.  Samuels:     Some  of  them;  not  all  of  them. 

The  Court:  I  agree  with  the  argiunent  of  Mr. 
Kester  here,  and  you  are  not  going  to  get  very 
much  attorney's  fees  in  this  case.  [54] 

Mr.  Samuels :  The  question  is  whether  we  should 
be  in  here? 

The  Court:    I  will  determine  it  in  a  few  days. 

Mr.  Phillips:  Do  you  want  any  evidence  from 
me,  your  Honor,  as  to  what  I  did? 

The  Court:     How  much  work  did  you  do? 

Mr.  Phillips:     I  did  a  lot  of  it. 

The  Court:    I  can  see  that. 

Mr.  Phillips :  Not  only  that,  I  did  it  personally, 
too,  because  I  was  interested  in  this  question  very 
much.  I  did  more  than  the  amount,  I  presume,  indi- 
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cated.  I  have  a  file  here,  and  I  can  tell  pretty 
close.  I  think  I  must  have  put  in  between  50  and 
75  hours  on  this  thing,  looking  up  the  law  and 
writing  proposed  pre-trial  orders. 

The  Court :    I  know  that  you  spent  a  lot  of  time. 
I  can  see  that. 
Mr.  Phillips:     Too  much. 

The  Court:  The  question  involved  is  whether  or 
not  this  is  the  type  of  proceeding  which  the  law 
attempted  to  cover. 

Mr.  Phillips:  In  my  humble  opinion,  your 
Honor,  there  isn't  any  question  about  that,  for  two 
reasons,  both  under  the  statute  and  under  your 
equitable  authority,  because  this  thing  had  to  be 
brought  by  someone.  Otherwise  we  would  have  been 
litigating  and  litigating  and  litigating  from  now  on. 
The  only  way  to  do  it  was  for  somebody  to  step  in. 
The  Oregon  wouldn't  do  anything.  They  disclaimed 
any  liability  to  me  at  first,  and  then  finally  [55] 
Mr.  Kester  got  around  and  said  for  me  to  pay  my 
five  thousand  first  and  then  he  w^ould  pay.  Now,  for 
instance,  on  September  12th  here,  his  position  was 
this: 

''Since  the  U.  S.  F.  &  G.  policy,  in  which 
Suter  is  the  named  insured,  is  other  valid  and 
collectible  insurance  applicable  to  this  claim,  it 
appears  that  Suter  is  not  covered  by  the  Ore- 
gon Auto  policy  with  respect  to  this  claim,  and 
that  his  defense  is  the  responsibility  of  the 
U.  S.  F.  &  G.  Company.'' 

The   Court:    Is   there   anything   in   your   claim 
which  deals  with  the  investigation  of  the  claim? 
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Mr.  Phillips:  No,  we  didn't  investigate  it  under 
the  belief  that  they  were  on  it.  They  told  us  all  the 
time  up  until 

The  Court:  How  did  you  defend  the  case  with- 
out investigating  it? 

Mr.  Phillips:  We  got  a  hold  of  Brewster  and 
got  on  it  right  quick.  That  is  the  way  we  did.  That 
is  the  only  thing  we  could  do. 

The  Court :  You  would  not  be  entitled  to  recover 
for  investigation? 

Mr.  Phillips:  No,  we  are  not  asking  any  attor- 
ney's fee  for  investigation,  your  Honor.  I  am  ask- 
ing for  the  expenses  of  the  investigation  that  they 
made  when  they  finally  found  out  that  the  Oregon 
was  not  going  to  cover.  Then  we  had  to  jump  in 
and  see  what  we  could  do  to  investigate  it.  We 
didn't  investigate  [56]  it  or  couldn't  investigate  it 
very  long  after  the  thing  had  broken  and  it  was 
about  to  be  tried.  We  were  under  the  belief  that 
the  Oregon  was  on  it.  We  didn't  do  anything.  At 
the  time  that  he  filed  this  second  suit,  I  think,  dovni 
at  Salem 

The  Court:  Did  you  pay  for  the  principal  de- 
fense of  the  case  in  Bend,  Oregon? 

Mr.  Phillips:  No.  Brewster  either  called  me  or 
wrote  me  and  said  that  he  would  divide  it  equally 
between  Oregon  and  the  U.  S.  F.  &  G.  I  wrote  back 
to  him  and  told  him  that  would  be  fine  with  me. 
And  then  Mr.  Kester  wrote  to  him  and  told  him 
no,  he  would  not  pay  half;  that  he  wanted  it  sepa- 
rated and  segregated  as  to  each  one  of  us.  So,  based 
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on  that — I  don't  know  what  bill  he  sent  Mr.  Kester, 
but  he  sent  me  a  bill  for  four  hundred  and  some- 
thing. It  is  in  the  pre-trial  order.  That  is  reasonable 
under  Mr.  Kester 's  suggestion  that  it  be  split  that 
way,  after  I  had  offered  to  pay  half  of  it.  That  is 
what  happened. 

The  Court:  Mr.  Brewster  was  defending  Suter 
on  your  behalf? 

Mr.  Phillips:  And  the  Houk  Motor  Company. 
I  wouldn't  say  on  my  behalf  I  would  say  on  behalf 
of  Oregon  now. 

The  Court:  But  at  the  time  you  designated 
Brewster  to  defend  it  w^as  because  Suter  had  been 
covered  by  your  policy? 

Mr.  Phillips:  I  don't  know  about  how  Brewster 
got  into  that,  your  Honor.  They  told  me  a  time  or 
two  that  Brewster  was  not  representing  the 
U.  'S.  P.  &  G.,  and  then  I  got  hold  of  George 
Brewster,  and  he  told  me  that  he  had  been  ap- 
proached by  some  independent  [57]  adjuster  work- 
ing for  the  United  States  Fidelity  and  Guaranty 
Company,  and  that  he  was  hired  by  the  United 
States  Fidelity  and  Guaranty  Company.  So  I  said, 
''All  right."  I  said,  ''If  that  is  so,  I  think  it  is  all 
right."  I  told  him  I  would  pay  half. 

The  Court:  You  don't  need  a  decision  immedi- 
ately on  that  point.  Do  you  intend  to  appeal  this 
case,  Mr.  Kester? 

Mr.  Kester:    Yes,  your  Honor. 

The  Court:  Therefore,  it  is  desirable  that  I 
decide  these  other  points  immediately  so  that  you 
may  have  that  opportunity. 


180  Oregon  Automobile  Ins.  Co.  vs. 

Mr.  Phillips:  We  would  like  to  have  a  cross- 
appeal  if  he  is  going  to  appeal  it,  your  Honor.  That 
is,  in  the  event 

Mr.  Kester:  May  I  call  attention  to  two  matters 
that  appear  in  the  documents  which  the  Court  has 
not  yet  had  a  chance  to  examine.  In  the  first  place, 
it  appeal's  from  Mr.  Brewster's  letter  to  the  United 
States  Fidelity  and  Guaranty  Company  dated  July 
8,  1950,  five  months  before  the  trial  over  there,  that 
he  was  employed  by  the  General  Adjustment  Bu- 
reau to  defend  Suter.  Now,  may  it  be  stipulated 
that  the  General  Adjustment  Bureau  was  acting 
for  the  U.  S.  F.  &  G.;  not  the  Oregon  Auto? 

Mr.  Phillips:  I  don't  think  there  is  any  question 
about  that,  your  Honor.  I  don't  know  anything 
about  that.  As  I  said  before,  that  is  what  Casey 
told  me. 

Mr.  Kester:  It  is  in  evidence,  and  by  that  it 
appears  that  the  U.  S.  F.  &  G.  had  undertaken  the 
defense  at  least  by  July.  They  made  no  tender  to 
us  until  September.  Now,  when  they  did  [58]  make 
a  tender  I  wrote  this  answer,  this  letter  to  Mr. 
Phillips. 

Mr.  Phillips:     You  don't  need  to  read  that. 

Mr.  Kester:  I  want  to  caU  it  to  the  attention 
of  the  Court,  because  you  read  a  portion  of  it  and 
I  want  to  read  the  remainder  of  it.  I  pointed  out 
the  exact  language  in  the  policy  and  I  said  that 
since  the  U.  S.  F.  &  G.  policy  is  other  valid  and 
collectible  insurance  it  appears  that  Suter  is  not 
covered.  Now  that  is  so  long  as  the  U.  S.  F.  &  G.  is 
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valid   and  collectible   insurance.   Of  course,   when 

they  pay  out  it  ceases  to  be. 

And  in  the  final  paragraph   of  that  letter  we 

expressed  our  willingness  to  defend  Suter  under 

a  reservation  of  rights: 

''Since  you  have  requested  Oregon  Auto  to 
take  over  the  defense  of  Suter  in  the  Marion 
County  action,  we  wish  to  advise  you  that 
Oregon  Automobile  Insurance  Company  is  will- 
ing to  take  over  that  defense,  upon  the  under- 
standing that  by  doing  so  it  does  not  admit 
any  liability  under  its  policy  either  to  Suter 
or  the  U.  S.  F.  &  G.  Company,  and  does  not 
waive,  surrender  or  in  any  way  affect  any  of 
its  rights  or  defenses,"  and  so  on. 

In  other  words,  if  they  had  refused  the  defense 
we  were  willing  to  undertake  it  upon  the  under- 
standing that  all  rights  would  be  preserved.  So  as 
far  as  either  one  being  obligated  to  step  in  and 
take  it  as  far  as  the  other  one  was  concerned,  both 
companies  were  willing  to  defend  Suter  upon  the 
understanding  that  by  doing  so  the  rights  them- 
selves would  not  be  prejudiced.  [59] 

The  Court:  Did  the  U.  S.  F.  &  G.  defend  under 
a  reservation  of  rights? 

Mr.  Phillips:  I  don't  know,  your  Honor, 
whether  they  did  or  not. 

Mr.  Kester:  If  they  did  not,  then  they  are 
estopped  to  ever  deny 

Mr.  Phillips:    Estopped  to  deny  what? 

Mr.  Kester:     Coverage. 
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Mr.  Phillips:     What  are  you  talking  about? 

Mr.  Kester:  If  you  undertake  to  defend  a  case, 
then  you  certainly  can't  claim  that  we  should  pay 
your  expenses  for  doing  so.  That  would  have  been 
an  admission  that  you  are  obligated  to  defend. 

The  Court:  All  right.  In  the  next  few  days  I 
will  render  a  decision. 

(Thereupon  jDroceedings  in  the  above  matter 
on  said  day  were  concluded.)   [60] 

REPORTER'S  CERTIFICATE 

I,  John  S.  Beckwith,  an  Official  Reporter  of  the 
above-entitled  Court,  do  hereby  certify  that  on 
March  19,  March  28  and  April  2,  1951,  I  reported 
in  shorthand  the  proceeding  had  in  the  above- 
entitled  matter,  that  I  thereafter  caused  my  said 
shorthand  notes  to  be  reduced  to  typewriting  under 
my  direction,  and  that  the  foregoing  transcript,  con- 
sisting of  Pages  nimibered  1  to  60,  both  inclusive, 
constitutes  a  full,  true  and  accurate  transcript  of 
said  proceedings  so  taken  by  me  in  shorthand  on 
said  dates,  as  aforesaid,  and  of  the  whole  thereof. 

Dated  this  16th  day  of  April,  1951. 

/s/  JOHN  S.  BECKWITH, 
Official  Reporter. 

[Endorsed] ;    Filed  August  13,  1951. 


U.  S.  Fidelity  and  Guaranty  Co.  183 

[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1951 

Jan.  12 — Filed  petition  for  declaratory  judgment. 

Jan.  12 — Issued  summons — to  marshal. 

Jan.  22 — Filed  summons  with  return. 

Feb.  1 — Filed  answer  of  defs.  Oregon  Automobile 
Ins.  Co.,  Houk  Motor  &  Redmond  Motor. 

Feb.  5 — Filed  copy  answer  of  defs.  Oregon  Auto- 
mobile Ins.  Co.,  Houk  Motor  &  Redmond 
Motor  with  acceptance  of  service  by  W.  K. 
Phillips. 

Feb.  6 — Filed  answer  of  defendants  William  and 
Beulah  Morris  and  cross-complaint. 

Feb.  8 — Filed  answer  of  deft.  Oregon  Automobile 
Ins.  Co.  to  cross-complaint  of  deft.  Beulah 
Morris. 

Feb.  19 — Entered  order  setting  for  pre-trial  confer- 
ence Mar.  19  and  trial  Mar.  19  at  2  p.m. 

Mar.  19 — Filed  &  entered  pre-trial  order. 

Mar.  19 — Record  of  trial  &  submitted. 

Mar.  28 — Record  of  oral  opinion  for  plft.  &  order 
setting  for  further  argument  on  Monday, 
April  2, 1951  at  2 :00  p.m. 

Mar.  30 — Filed  petition  of  atty.  Samuels  for  attor- 
neys' fees. 

Mar.  30 — Filed  petition  of  atty.  Phillips  for  attor- 
ney's fees. 

Apr.  2 — Record  of  hearing  on  certain  questions  of 
law. 
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Apr.  23 — Filed  transcript  of  proceedings  March  19, 
1951. 

June  20 — Record  of  oral  opinion  (in  favor  of  pltf.). 

July  19 — Filed  &  entered  findings  of  fact  and  con- 
clusions of  law. 

July  19 — Filed  &  entered  judgment  and  decree. 

Aug.  13 — Filed  notice  of  appeal  by  defendants  and 
copies  mailed  to  P.  H.  &  S.  and  V.  &  S. 

Aug.  13 — Filed  transcript  of  proceedings  March 
19-28,  1951  and  April  2,  1951. 

Aug.  13 — Filed  designation  of  contents  of  record  on 
appeal. 

Aug.  17 — Filed  supersedeas  bond  on  appeal. 

Aug.  17 — Filed  amended  designation. 

Aug.  17 — Filed  and  entered  order  to  send  exhibits. 
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CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  docmnents  consisting  of 
petition  for  declaratory  judgment.  Answer  of 
Oregon  Automobile  Insurance  Co.,  Answer  of  Wil- 
liam Morris,  et  al..  Answer  of  Oregon  Automobile 
Insurance  Co.  to  cross-complaint,  order  for  pre-trial 
conference,  pre-trial  order,  oral  opinion,  order  set- 
ting   cause    for    argument,    petition    of    Attorney 
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Samuels  for  fees,  petition  of  Attorney  Phillips 
for  fees,  findings  of  fact  and  conclusions  of 
law,  judgment  and  decree,  notice  of  appeal  by 
Oregon  Automobile  Insurance  Company,  supersedeas 
bond,  order  to  send  exhibits  to  Court  of  Appeals, 
designation  of  contents  of  record,  amended  desig- 
nation, and  transcript  of  docket  entries,  constitute 
the  record  on  appeal  from  a.  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  5890,  in  which 
the  United  States  Fidelity  &  Guaranty  Company, 
a  corporation,  is  plaintiff  and  appellee,  and  the 
Oregon  Automobile  Insurance  Company  is  defend- 
ant and  appellant,  and  William  Morris  and  Beulah 
Morris  are  defendants,  and  appellees;  that  the  said 
record  has  been  prepared  by  me  in  accordance  with 
the  amended  designation  of  contents  of  record  on 
appeal  filed  by  the  appellant,  and  in  accordance  with 
the  rules  of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
a  duplicate  transcript  of  testimony  of  March  19, 
March  28,  and  April  2,  1951,  filed  in  this  office  in 
this  cause,  together  with  exhibits  Nos.  1,  2,  11  to  20 
inc.,  23  to  26  inc. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal,  $5.00,  has  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  21st  day  of  August,  1951, 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/    F.  L.  BUCK, 

Chief  Deputy.  [19] 
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[Endorsed] :  No.  13092.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Oregon  Automobile 
Insurance  Company,  Appellant,  vs.  United  States 
Fidelity  and  Guaranty  Company,  a  Corporation, 
Beulah  Morris  and  William  Morris,  Appellees. 
Transcript  of  Eecord.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed  September  12,  1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13092 

OEEGON  AUTOMOBILE  INSURANCE  COM- 
PANY, 

Appellant, 

vs. 

UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  Corporation,  RAY- 
MOND SUTER,  WILLIAM  MORRIS  and 
BEULAH  MORRIS, 

Appellees. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant,  Oregon  Automobile  Insurance  Com- 
pany, hereby  submits  the  following  statement  of 
points  on  which  it  intends  to  rely  on  the  appeal  of 
this  cause : 

1.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  I,  which  was  as  follows, 
to  wit : 

That  the  Oregon  Automobile  Insurance  Com- 
pany by  virtue  of  its  policy  of  insurance  Pre- 
Trial  Ex.  2,  did  insure  and  cover  Raymond 
Suter  and  did  protect  him  against  legal  liability 
for  damages  arising  out  of  the  accident  which 
occurred  on  the  15th  day  of  October,  1949,  be- 
tween the  Mercury  automobile  which  he  was 
driving  and  that  driven  by  William  jMorris,  in 
Deschutes  County,  Oregon. 
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2.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  II,  which  was  as  follows, 
to  wit: 

That  by  virtue  of  its  policy  of  insurance,  the 
Oregon  Automobile  Insurance  Company  was 
required  to  defend  the  said  Raymond  Suter  in 
all  actions  brought  against  him  for  damages 
arising  out  of  that  said  accident  and  to  pay  all 
expenses  of  his  defense,  and  any  resulting 
judgments  rendered  against  him  up  to  the  limits 
of  their  disclosed  liability,  but  not  more  than 
One  Hundred  Thousand  ($100,000.00)  Dollars, 
and  costs  of  defense. 

3.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  Ill,  which  was  as  follows, 
to  wit: 

That  the  policy  of  the  Oregon  Automobile  In- 
surance Company,  provides  the  primary  cover- 
age and  insurance  insuring  the  said  Raymond 
Suter,  and  that  policy  written  by  the  U.  S. 
Fidelity  and  Guaranty  Company  ''Pre-Trial 
Ex.  I,"  is  excess  insurance  and  secondary  to 
that  provided  by  the  defendant,  Oregon  Auto- 
mobile Insurance  Company  and  that  there  is 
not,  nor  was  there  any  liability  on  the  part  of 
the  U.  S.  Fidelity  &  Guaranty  Company  to  de- 
fend Raymond  Suter,  or  pay  any  judgments 
against  him  until  the  Oregon  Automobile  Insur- 
ance Company  had  expended  the  full  amount  of 
its  coverage. 

4.  The  trial  court  erred  in  making  and  entering 


U.  S.  Fidelity  and  Guaranty  Co.  189 

its  conclusion  of  law  No.  IV,  which  was  as  follows, 

to  wit  : 

That  Beulah  Morris  is  entitled  to  recover  off 
of  and  from  the  defendant,  Oregon  Automobile 
Insurance  Company  the  sum  of  Seven  Thousand 
Four  Hundred  Seventy-Four  and  83/100  ($7,- 
474.83)  Dollars,  together  with  interest  thereon 
at  the  rate  of  (6%)  Six  per  cent  per  annum 
from  the  20th  day  of  November,  1950. 

5.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  V,  which  was  as  follows, 
to  wit: 

That  Beulah  Morris  is  entitled  to  recover  off 
of  and  from  the  defendant,  Oregon  Automobile 
Insurance  Company,  the  sum  of  Two  Hundred 
and  Fifty  ($250.00)  Dollars  attorneys  fees  for 
prosecuting  their  declaratory  judgment  suit. 

6.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  VI,  which  was  as  follows, 
to  wit: 

That  the  plaintiff  the  U.  S.  Fidelity  and 
Guaranty  Compan}^  is  entitled  to  recover  off  of 
and  from  the  defendant,  Oregon  Automobile  In- 
surance Company  the  sum  of  Seven  Hundred 
Forty-five  and  83/100  ($745.83)  Dollars,  to- 
gether with  interest  thereon  at  the  rate  of  (6%) 
Six  per  cent  per  annum  from  the  26th  day  of 
December,  1950. 

7.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  VII,  which  was  as  follows, 
to  wit: 
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That  Beulali  Morris  is  not  entitled  to  any 
recovery  from  the  plaintiff  the  U.  S.  Fidelity 
and  Guaranty  Company. 

8.  The  trial  court  erred  in  making  the  following 
determination  and  declaration  in  its  judgment  and 
decree  dated  July  19, 1951,  to  wit : 

That  the  insurance  policy  issued  by  the  Ore- 
gon Automobile  Insurance  Company,  policy 
#332583,  did  insure  and  cover  Raymond  Suter 
and  that  the  said  Oregon  Automobile  Insurance 
Company  is  required  to  pay  on  behalf  of  the 
said  Raymond  Suter  all  sums  which  he  became 
legally  obligated  to  pay,  and  all  damages  and 
costs  assessed  against  him,  because  of  personal 
injury  or  property  damages  sustained  and 
suffered  by  either  or  both  William  Morris  and 
Beulah  Morris  by  virtue  of  that  said  accident 
w^hich  happened  on  or  about  the  15th  day  of 
October,  1949,  in  the  county  of  Deschutes,  state 
of  Oregon. 

9.  The  trial  court  erred  in  making  and  entering 
the  following  determination  and  declaration  in  its 
judgment  and  decree  dated  July  19,  1951,  to  wit: 

That  the  said  policy  of  insurance  written  by 
the  Oregon  Automobile  Insurance  Company  is 
primary  insurance  for  the  benefit  of  the  said 
Raymond  Suter,  and  the  policy  made,  executed 
and  delivered  by  the  plaintiff.  United  States 
Fidelity  and  Guaranty  Company,  is  excess  in- 
surance to  that  written  by  the  Oregon  Auto- 
mobile Insurance  Company,  or  secondarv,  and 
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that  the  plaintiff,  United  States  Fidelity  and 
Guaranty  Company  is  not  required  to  pay  or  to 
assume  any  obligation  whatsoever  by  virtue  of 
its  policy  for  the  legal  liability  of  Raymond 
Suter  to  William  Morris  and  or  Beulah  Morris 
until  such  time  as  the  Oregon  Automobile  Insur- 
ance Company  has  expended  the  full  face  of  its 
policy,  namely  $100,000.00. 

10.  The  trial  court  erred  in  awarding  judgment 
against  the  Oregon  Automobile  Insurance  Company 
and  in  favor  of  the  defendant  Beulah  Morris  in  the 
sum  of  $7,360.00,  plus  costs  in  the  sum  of  $114.43, 
together  with  interest  on  the  said  sums  at  the  rate 
of  6%  per  annum  from  the  27th  day  of  November, 
1950. 

11.  The  trial  court  erred  in  awarding  judgment 
against  the  defendant  Oregon  Automobile  Insurance 
Company  and  in  favor  of  the  defendant  Beulah 
Morris  in  the  sum  of  $250.00  attorney's  fees. 

12.  The  trial  court  erred  in  awarding  judgment 
against  the  defendant  Oregon  Automobile  Insurance 
Company  and  in  favor  of  the  plaintiff  United  States 
Fidelity  &  Guaranty  Company  for  the  sum  of 
$745.83,  together  with  interest  thereon  at  the  rate  of 
6%  per  annum  from  the  26th  day  of  December,  1950. 

13.  The  trial  court  erred  in  refusing  to  gTant 
judgment  in  favor  of  the  defendant  Beulah  Morris 
and  against  the  plaintiff  United  States  Fidelity  and 
Guaranty  Company. 

14.  The  trial  court  erred  in  refusing  to  hold  that 
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with  respect  to  the  action  brought  by  Beulah  Morris 
in  Marion  County,  the  policy  of  Oregon  Automobile 
Insurance  Company  does  not  apply  to  defendant 
Ra\Tnond  Suter,  and  said  Oregon  Automobile  Insur- 
ance Company  was  and  is  under  no  obligation  what- 
soever with  respect  to  his  defense,  or  any  expense 
arising  therefrom. 

15.  The  trial  court  erred  in  refusing  to  hold  that 
with  resi)ect  to  the  action  brought  in  Deschutes 
County  by  said  Beulah  Morris,  in  which  judgment 
was  rendered  against  defendant  Suter,  defendant 
Oregon  Automobile  Insurance  Company  was  under 
no  obligation  with  respect  to  the  defense  of  said 
Raymond  Suter,  and  is  under  no  obligation  with 
respect  to  the  expense  thereof  or  to  payment  of  said 
judgment  against  Rajnnond  Suter,  costs  or  interest, 
until  plaintiff:  herein  has  applied  upon  payment  of 
said  judgment  the  limits  of  its  said  policy  of  in- 
surance. 

16.  The  trial  court  erred  in  refusing  to  hold  that 
with  respect  to  the  action  brought  in  Deschutes 
County  by  William  Morris,  defendant  Oregon  Auto- 
mobile Insurance  Company  was  not  and  is  not  obli- 
gated under  its  policy  of  insurance  as  to  defendant 
Raymond  Suter  with  respect  to  the  cause  of  action 
for  personal  injuries  to  said  William  Morris  or  the 
cause  of  action  for  property  damage  of  said  Wil- 
liam Morris,  nor  with  respect  to  the  cause  of  action 
for  loss  of  consortium  arising  out  of  personal  in- 
juries to  Beulah  Morris  until  plaintiff  has  exhausted 
the  limits  of  its  policy  of  insurance. 
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17.  The  trial  court  erred  in  refusing  to  hold  that 
plaintiff  herein  was  and  is  required  to  accept  li- 
ability and  defend  the  action  brought  by  William 
Morris  against  Raymond  Suter  in  the  Circuit  Court 
of  the  State  of  Oregon  for  the  County  of  Deschutes, 
on  behalf  of  defendant  Ra3niiond  Suter,  pursuant  to 
the  terms  of  plaintiff's  said  policy  of  insurance. 

18.  The  trial  court  erred  in  refusing  to  hold  that 
plaintiff  herein  is  required  to  satisfy  the  judgment 
in  the  action  of  Beulah  Morris  against  Raymond 
Suter,  No.  7784  in  Deschutes  County,  Oregon,  up  to 
and  including  the  limits  of  plaintiff 's  liability  under 
its  said  policy. 

19.  The  trial  court  erred  in  refusing  to  hold  that 
the  defendant,  Oregon  Automobile  Insurance  Com- 
pany, is  not  indebted  to  the  plaintiff  in  any  amount. 

20.  The  trial  court  erred  in  refusing  to  hold  that 
the  defendant,  Oregon  Automobile  Insurance  Com- 
pany, is  not  indebted  to  defendant  Beulah  Morris 
in  any  amount  at  this  time,  and  will  not  be  indebted 
to  her  in  any  amount  until  plaintiff  has  exhausted 
the  limits  of  liability  of  its  insurance  as  to  the  judg- 
ment in  her  favor  in  Deschutes  County. 

21.  The  trial  court  erred  in  refusing  to  hold  that 
neither  the  plaintiff  nor  the  defendants  Beulah 
Morris  or  William  Morris  are  entitled  to  recover 
attorneys  fees  in  this  cause  from  the  Oregon  Auto- 
mobile Insurance  Company. 

22.  The  trial  court  erred  in  refusing  to  hold 
that  the  policy  of  plaintiff  was  and  is  valid  and  col- 
lectible insurance  available  to  and   covering  said 
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Raymond  Suter  with  respect  to  liability  arising  out 
of  said  accident,  within  the  meaning  of  the  policy 
of  Oregon  Automobile  Insurance  Company. 

23.  The  trial  court  erred  in  refusing  to  hold  that 
the  policy  of  Oregon  Automobile  Insurance  Com- 
pany was  not  and  is  not  valid  and  collectible  insur- 
ance available  to  or  covering  said  Raymond  Suter 
with  respect  to  liability  arising  out  of  said  accident. 

Respectfully  submitted, 

/s/  RANDALL  B.  KESTER, 

Of  Attorneys  for  Appellant, 
Oregon  Automobile  Ins.  Co. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  September  15,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  PRINTED 
RECORD  ON  APPEAL 

Appellant,  Oregon  Automobile  Insurance  Com- 
pany, hereby  designates  as  material  to  the  consider- 
ation of  the  appeal  herein,  and  for  inclusion  in  the 
printed  record  on  appeal,  the  entire  record  and  all 
proceedings  and  evidence  in  the  action,  more  par- 
ticularly described  as  follows,  to  wit : 

1.  Petition  for  declaratory  judgment  (Tran- 
script, document  No.  1)  ; 

2.  Answer  of  defendants  Oregon  Automobile  In- 
surance Company,  Houk  Motor  Company  and  Red- 
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mond  Motor  Company  (Transcript,  document  No. 

2); 

3.  Answer  and  cross-complaint  of  William  and 
Beulah  Morris  (Transcript,  document  No.  3) ; 

4.  Answer  of  defendant  Oregon  Automobile  In- 
surance Company  to  cross-complaint  of  defendant 
Beulah  Morris  (Transcript,  document  No.  4)  ; 

5.  Order  setting  for  pre-trial  conference  (Tran- 
script, document  No.  5) ; 

6.  Pre-trial  order  (Transcript,  document  No.  6) ; 

7.  Record  of  oral  opinion  for  plaintiff  and  order 
setting  for  further  argument  (Transcript,  document 
No.  7) ; 

8.  Petition  of  attorney  Samuels  for  attorney's 
fees  (Transcript,  document  No.  8)  ; 

9.  Petition  of  attorney  Phillips  for  attorney's 
fees  (Transcript,  document  No.  9)  ; 

10.  Findings  of  fact  and  conclusions  of  law 
(Transcript,  document  No.  10)  ; 

11.  Judgment  and  decree  (Transcript,  document 
No.  11)  ; 

12.  Defendants'  notice  of  appeal  (Transcript, 
document  No.  12)  ; 

13.  Transcript  of  proceedings  of  March  19  and 
28  and  April  2,  1951  (Transcript,  document  No. 
13); 

14.  Order  for  transmittal  of  exhibits  (Tran- 
script, document  No.  14)  ; 

15.  Supersedeas  bond  on  appeal  (Transcript, 
document  No.  15) ; 

16.  Designation  of  contents  of  record  on  appeal 
(Transcript,  document  No.  16)  ; 
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17.  Amended  designation  of  contents  of  record 
on  appeal  (Transcript,  document  No.  17)  ; 

18.  Transcript    of    docket    entries    (Transcript, 
document  No.  . . )  > 

19.  Clerk's  certificate  of  transcript  (Transcript, 
document  No.  . . )  ; 

20.  All  exhibits; 

21.  Appellant's   statement   of  points   on  which 
appellant  intends  to  rely ; 

22.  This  designation  of  contents  of  printed  rec- 
ord on  appeal. 

Respectfully   submitted   this   13th   day   of   Sep- 
tember, 1951. 

/s/  RANDALL  B.  KESTER, 

Of  Attorneys  for  Appellant, 
Oregon  Automobile  Ins.  Co. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  September  15,  1951. 
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OREGON  AUTOMOBILE  INSURANCE  COMPANY, 

Appellant, 


vs. 


UNITED  STATES  FIDELITY  AND  GUARANTY 
COMPANY,  a  Corporation,  BEULAH  MORRIS 
and  WILLIAM  MORRIS, 

Appellees. 


Irtrf  fnr  Appellant 


Appeal  from  the  United  States  District  Court  for 
the  District  of  Oregon 


JURISDICTION 

This  is  a  declaratory  judgment  proceeding 
brought  by  appellee,  United  States  Fidelity  and 
Guaranty  Company,  to  determine  the  effect  and  ap- 
plicability of  two  policies  of  liability  insurance — 
one  issued  by  the  appellant,  Oregon  Automobile  In- 
surance Company  (hereinafter  referred  to  as  Ore- 
gon), and  the  other  issued  by  the  appellee,  United 
States  Fidelity  and  Guaranty  Company  (hereinafter 
referred  to  as  U.  S.  F.  &  G.). 


Jurisdiction  is  based  upon  the  Federal  Declara- 
tory Judgment  Act  (28  U.  S.  C.  §2201)  and  upon 
diversity  of  citizenship  (28  U.  S.  C.  §1332).  It  is 
stipulated  that  the  U.  S.  F.  &  G.  is  a  Maryland  cor- 
poration (R.  48),  the  Oregon  is  an  Oregon  corpora- 
tion (R.  48),  the  appellees  Reulah  and  William 
Morris  (husband  and  wife)  are  residents  and  in- 
habitants of  the  State  of  Washington  (R.  49),  and 
the  amount  in  controversy  exceeds  the  sum  of 
$3,000.00,  exclusive  of  interest,  costs  and  attorneys* 
fees  (R.  49). 

The  case  was  tried  to  the  Court  without  a  jury, 
and  the  trial  court  made  Findings  of  Fact  and  Con- 
clusions of  Law  (R.  68).  The  final  Judgment  of  the 
District  Court  was  entered  on  July  19,  1951  (R.  81), 
and  the  Notice  of  Appeal  was  filed  August  13,  1951 
(R.  84).  Jurisdiction  of  this  court  to  review  the 
judgment  is  based  upon  28  U.  S.  C.  §1291. 

STATEMENT  OF  THE  CASE 

The  Facts 

In  this  case  substantially  all  of  the  material  facts 
have  been  stipulated  in  the  Pre-Trial  Order  (R.  48), 
and  the  only  issues  are  purely  legal  questions  as  to 
the  interpretation  and  application  of  the  two  insur- 
ance policies  (R.  88-90). 

The  U.  S.  F.  &  G.  issued  its  automobile  liability 
policy  to  Ray  E.  Suter  and/or  Lela  Suter,  for  the 
period  June  4,  1949,  to  June  4,  1950,  insuring  them 
against  liability  for  damages  because  of  bodily  in- 
jury or  destruction  of  property  arising  out  of  the 
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use  of  a  Plymouth  automobile,  with  limits  of 
$5,000.00  for  each  person  injured,  $10,000.00  for  all 
persons  injured  in  any  one  accident,  and  $5,000.00 
for  property  damage  (Ex.  1,  R.  92,  R.  15). 

The  U.  S.  F.  &  G.  policy  also  provided  coverage 
for  the  Suters  with  respect  to  the  use  of  any  other 
automobile.  The  full  text  of  its  "Insuring  Agree- 
ment V — Use  of  Other  Automobiles"  is  set  forth 
infra,  pp.  16-17  (R.  16). 

The  Oregon  issued  its  combined  automobile 
policy  to  Houk  Motor  Co.,  Redmond  Motor  Go.  and 
Redmond  Tractor  Go.,  for  the  period  October  1, 
1949,  to  October  1, 1950,  insuring  them,  among  other 
things,  against  liability  for  damages  because  of 
bodily  injury  or  destruction  of  property  arising  out 
of  the  operation  of  described  motor  vehicles.  The 
limits  of  the  Oregon  policy  were  $100,000.00  for  each 
personal  injury,  $100,000.00  for  all  injuries  in  each 
accident,  and  $5,000.00  for  property  damage  (Ex. 
2,  R.  93). 

Insofar  as  is  material  to  this  case,  the  Oregon 
policy  also  provided  coverage  to  any  other  person 
or  organization  with  respect  to  the  use  of  any  auto- 
mobile otherwise  covered  by  the  policy.  The  full 
text  of  its  extended  coverage  clause  is  set  forth, 
/V7//-a,pp.l8-19(R.97). 

Both  policies  contained  provisions  dealing  with 
the  existence  of  other  insurance.  The  U.  S.  F.  &  G. 
policy  provided,  in  substance,  that  it  would  pro-rate 
with  other  valid  and  collectible  insurance,  except 


that  with  respect  to  the  use  of  other  automobiles,  it 
would  be  excess  insurance  only.  The  applicable  pro- 
vision is  set  forth,  infra,  pp.  17-18  (R.  17-18). 

The  Oregon  policy  provided,  in  substance,  that 
it  would  pro-rate  with  other  valid  and  collectible 
insurance,  except  that  as  to  any  one  other  than  a 
named  insured,  if  such  person  had  other  valid  and 
collectible  insurance,  then  he  would  not  be  indemni- 
fied at  all  under  the  Oregon  policy.  The  applicable 
provisions  are  set  forth  infra,  p.  19  (R.  94-6). 

The  accident  out  of  which  this  controversy  arose 
occurred  on  October  15,  1949,  when  Raymond  Suter 
(a  named  insured  under  the  U.  S.  F.  &  G.  policy) 
was  driving  an  automobile  belonging  to  the  Red- 
mond Motor  Company  (a  named  insured  under  the 
Oregon  policy).  Suter  collided  with  an  automobile 
owned  and  driven  by  William  Morris,  in  which  his 
wife,  Beulah  Morris,  was  riding.  As  a  result  of  the 
accident  Beulah  Morris  sustained  personal  injuries 
and  William  Morris  sustained  personal  injuries  and 
damage  to  his  car  (R.  50). 

Following  the  accident  Beulah  Morris  com- 
menced an  action  for  her  personal  injuries  in  Des- 
chutes County,  Oregon,  against  Raymond  Suter, 
Houk  Motor  Company,  and  one  James  Stuchlik, 
who  is  not  involved  in  this  case.  It  will  be  noted 
that  in  this  action  the  Redmond  Motor  Company, 
the  owner  of  the  car  Suter  was  driving,  was  not  sued, 
but  the  Houk  Motor  Company,  another  named  in- 
sured under  the  Oregon  policy,  was  sued  (R.  50). 


While  the  action  in  Deschutes  County  was  still 
pending,  Beulah  Morris  commenced  another  action 
in  Marion  County,  Oregon,  in  which  she  sought  to 
recover  for  the  same  injuries  alleged  in  the  Des- 
chutes County  action.  In  the  Marion  County  action 
she  sued  Suter  and  Stuchlik  only  (R.  51). 

Subsequently  Beulah  Morris  abandoned  and  took 
a  non-suit  in  the  Marion  County  action  and  pro- 
ceeded with  the  Deschutes  County  action,  in  which 
she  finally  obtained  a  judgment  against  Raymond 
Suter  alone,  in  the  sum  of  $7,360.00  plus  costs  of 
$114.83.  The  judgment  was  entered  November  27, 
1950,  and  draws  six  per  cent  interest.  It  has  not  been 
paid  and  is  still  in  full  force  and  effect  (R.  50-51). 

William  Morris  also  commenced  an  action  in 
Deschutes  County,  Oregon,  in  which  he  claimed 
damages  for  his  own  injuries  in  the  amount  of 
$1,500.00,  for  property  damage  to  his  automobile  in 
the  amount  of  $250.00,  and  for  loss  of  consortium 
due  to  his  wife's  injuries  in  the  amount  of  $7,500.00, 
all  arising  from  the  same  accident.  In  this  action 
he  sued  Raymond  Suter,  Redmond  Motor  Company 
and  James  Stuchlik  (R.  51).  At  the  time  of  the  trial 
of  the  case  at  bar,  the  action  of  William  Morris  was 
still  pending  (R.  52). 

In  both  actions  brought  by  Beulah  Morris,  the 
U.  S.  F.  &  G.  undertook  the  defense  of  Suter  and  in 
so  doing  incurred  expenses  and  attorneys'  fees  (R. 
52).  The  Oregon  participated  in  the  Deschutes 
County  case  to  the  extent  of  defending  its  named 


insured,  Ilouk  Motor  (]o.,  but  did  not  participate  in 
the  Marion  County  action.  The  question  was  raised 
below  whether  a  sufficient  tender  of  Suter's  defense 
had  been  made  to  Oregon,  but  that  question  is  not 
presented  here,  and  for  the  purposes  of  this  appeal 
it  may  be  assumed  that  a  sufficient  tender  was  made. 

The  Controversy 

The  ultimate  question  in  this  case  is  which  policy 
is  primary  and  which  is  excess.  The  U.  S.  F.  &  G. 
contends  that  the  Oregon  must  assume  all  liability 
on  behalf  of  Suter,  both  as  to  Beulah  and  as  to  Wil- 
liam Morris,  and  in  addition  pay  the  expenses  of 
Suter's  defense  incurred  by  U.  S.  F.  &  G.  (R.  53-54). 

The  Oregon  contends  that  the  U.  S.  F.  &  G.  policy 
is  "other  valid  and  collectible  insurance"  available 
to  Suter,  and  that  so  long  as  the  U.  S.  F.  &  G.  has  not 
exhausted  its  policy  limits,  Suter  is  not  covered  by 
the  Oregon  policy.  The  Oregon  admits  that  when 
the  U.  S.  F.  &  G.  pays  its  policy  limits  then  it  ceases 
to  be  "other  collectible  insurance",  and  that  Oregon 
would  then  be  liable  to  pay  any  balance  remaining 
(R.  55-58). 

The  Morrises  of  course  want  to  collect  for  their 
damages,  and  no  one  denies  that  their  claims  would 
be  within  the  coverage  of  one  or  the  other  of  the  two 
policies.  The  Morrises  have  presented  their  claims 
in  this  proceeding  (R.  54),  but  their  rights  will  be 
fully  protected  regardless  of  which  policy  is  held 
to  be  primary. 


The  trial  court  held  that  the  Oregon  policy  is 
primary  and  the  U.  S.  F.  &  G.  policy  excess;  that 
Oregon  is  required  to  pay  all  damages  recovered  by 
either  of  the  Morrises  against  Suter;  and  it  awarded 
judgments  against  Oregon  for  the  expenses  incurred 
by  U.  S.  F.  &  G.  in  defending  Suter,  for  the  amount 
recovered  by  Beulah  Morris  against  Suter,  and  also 
for  attorneys'  fees  of  Beulah  Morris  in  the  declara- 
tory judgment  proceeding  (R.  78-83).  From  this 
declaration  and  judgment,  Oregon  appeals. 

SPECIFICATIONS  OF  ERROR 

The  basic  error  of  the  trial  court  was  in  con- 
struing the  Oregon  policy  as  primary,  and  the  U.  S. 
F.  &  G.  policy  as  excess,  and  in  giving  judgment 
accordingly,  instead  of  holding  the  U.  S.  F.  &  G. 
policy  to  be  primary  and  the  Oregon  policy  to  be 
excess,  which  appellant  submits  is  the  correct  inter- 
pretation. This  error  appears  in  a  number  of  ways 
in  the  trial  court's  Conclusions  of  Law  and  Judg- 
ment, and  although  there  is  some  overlapping,  ap- 
pellant asserts  that  the  trial  court  erred  as  a  matter 
of  law  in  each  of  the  matters  asserted  in  appellant's 
Statement  of  Points  (R.  187-194),  which  are  as  fol- 
lows: 

1.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  I,  which  was  as  follows, 
to- wit: 

"That  the  Oregon  Automobile  Insurance 
Company  by  virtue  of  its  policy  of  insurance 
Pre  Trial  Ex.  2,  did  insure  and  cover  Raymond 


Siiter  and  did  prolccl  him  against  legal  liability 
for  damages  arising  out  of  the  accident  which 
occurred  on  the  15th  day  of  October,  1949,  be- 
tween the  Mercury  automobile  which  he  was 
driving  and  that  driven  by  William  Morris,  in 
Deschutes  County,  Oregon"  (R.  78,  187). 

2.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  II,  which  was  as  follows, 
to-wit : 

"That  by  virtue  of  its  policy  of  insurance,  the 
Oregon  Automobile  Insurance  Company  was 
required  to  defend  the  said  Raymond  Suter  in 
all  actions  brought  against  him  for  damages 
arising  out  of  that  said  accident  and  to  pay  all 
expenses  of  his  defense,  and  any  resulting  judg- 
ments rendered  against  him  up  to  the  limits  of 
their  disclosed  liability,  but  not  more  than  One 
Hundred  Thousand  ("$100,000.00 )  Dollars,  and 
costs  of  defense"  (R.  78,  188). 

3.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  Ill,  which  was  as  follows, 
to-wit: 

"That  the  policy  of  the  Oregon  Automobile 
Insurance  Company,  provides  the  primary  cov- 
erage and  insurance  insuring  the  said  Raymond 
Suter,  and  that  policy  written  by  the  U.  S.  Fi- 
delity and  Guaranty  Company  'Pre  Trial  Ex.  I', 
is  excess  insurance  and  secondary  to  that  pro- 
vided by  the  defendant,  Oregon  Automobile  In- 
surance Company  and  that  there  is  not,  nor  was 
there  any  liability  on  the  part  of  the  U.  S.  Fidel- 
ity &  Guaranty  Company  to  defend  Raymond 
Suter,  or  pay  any  judgments  against  him  until 


the  Oregon  Automobile  Insurance  Company  had 
expended  the  full  amount  of  its  coverage"  (R. 
78-9,188). 

4.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  IV,  which  was  as  follows, 
to- wit: 

"That  Beulah  Morris  is  entitled  to  recover 
off  of  and  from  the  defendant,  Oregon  Automo- 
bile Insurance  Company  the  sum  of  Seven 
Thousand  Four  Hundred  Seventy-Four  and 
83/100  ($7,474.83)  Dollars,  together  with  inter- 
est thereon  at  the  rate  of  (6%)  Six  per  cent  per 
annum  from  the  20th  day  of  November,  1950" 
(R.  79,  188-9). 

5.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  V,  which  was  as  follows, 
to-wit: 

"That  Beulah  Morris  is  entitled  to  recover 
off  of  and  from  the  defendant,  Oregon  Automo- 
bile Insurance  Company,  the  sum  of  Two  Hun- 
dred and  Fifty  ($250.00)  Dollars  attorneys  fees 
for  prosecuting  their  declaratory  judgment 
suit"  (R.  79,  189). 

6.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  VI,  which  was  as  follows, 
to-wit: 

"That  the  plaintiff  the  U.  S.  Fidelity  and 
Guaranty  Company  is  entitled  to  recover  off  of 
and  from  the  defendant,  Oregon  Automobile 
Insurance  Companv  the  sum  of  Seven  Hundred 
Forty-five  and  83/100  ($745.83)  Dollars,  to- 
gether with  interest  thereon  at  the  rate  of  (6%) 
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Six  per  cent  per  annum  from  the  26th  day  of 
December,  1950"  (R.  79-80, 189). 

7.  The  trial  court  erred  in  making  and  entering 
its  conclusion  of  law  No.  VII,  which  was  as  follows: 
to- wit: 

"That  Beulah  Morris  is  not  entitled  to  any  re- 
covery from  the  plaintiff  the  U.  S.  Fidelity  and 
Guaranty  Company"  (R.  80, 189-190). 

8.  The  trial  court  erred  in  making  the  following 
determination  and  declaration  in  its  judgment  and 
decree  dated  July  19,  1951,  to-wit: 

"That  the  insurance  policy  issued  by  the  Ore- 
gon Automobile  Insurance  Company,  policy 
#332583,  did  insure  and  cover  Raymond  Suter 
and  that  the  said  Oregon  Automobile  Insurance 
Company  is  required  to  pay  on  behalf  of  the  said 
Raymond  Suter  all  sums  which  he  became 
legally  obligated  to  pay,  and  all  damages  and 
costs  assessed  against  him,  because  of  personal 
injury  or  property  damages  sustained  and  suf- 
fered by  either  or  both  William  Morris  and 
Beulah  Morris  by  virtue  of  that  said  accident 
which  happened  on  or  about  the  15th  day  of 
October,  1949,  in  the  county  of  Deschutes,  State 
of  Oregon"  (R.  81-2,  190). 

9.  The  trial  court  erred  in  making  and  entering 
the  following  determination  and  declaration  in  its 
judgment  and  decree  dated  July  19,  1951,  to-wit: 

"That  the  said  policy  of  insurance  written 
by  the  Oregon  Automobile  Insurance  Company 
is  primary  insurance  for  the  benefit  of  the  said 
Raymond  Suter,  and  the  policy  made,  executed 
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and  delivered  by  the  plaintiff,  United  States  Fi- 
delity and  Guaranty  Company,  is  excess  insur- 
ance to  that  written  by  the  Oregon  Automobile 
Insurance  Company,  or  secondary,  and  that  the 
plaintiff,  United  States  Fidelity  and  Guaranty 
Company  is  not  required  to  pay  or  to  assume 
any  obligation  whatsoever  by  virtue  of  its  policy 
for  the  legal  liability  of  Raymond  Suter  to  Wil- 
liam Morris  and  or  Beulah  Morris  until  such 
time  as  the  Oregon  Automobile  Insurance  Com- 
pany has  expended  the  full  face  of  its  policy, 
namely  $100,000.00"  (R.  82,  190-1). 

10.  The  trial  court  erred  in  awarding  judgment 
against  the  Oregon  Automobile  Insurance  Company 
and  in  favor  of  the  defendant  Beulah  Morris  in  the 
sum  of  $7,360.00,  plus  costs  in  the  sum  of  $114.43, 
together  with  interest  on  the  said  sums  at  the  rate 
of  6%  per  annum  from  the  27th  day  of  November, 
1950  (R.  82, 191). 

11.  The  trial  court  erred  in  awarding  judgment 
against  the  defendant  Oregon  Automobile  Insurance 
Company  and  in  favor  of  the  defendant  Beulah 
Morris  in  the  sum  of  $250.00  attorneys'  fees  (R.  83, 
191). 

12.  The  trial  court  erred  in  awarding  judgment 
against  the  defendant  Oregon  Automobile  Insurance 
Company  and  in  favor  of  the  plaintiff  United  States 
Fidelity  &  Guaranty  Company  for  the  sum  of 
$745.83,  together  with  interest  thereon  at  the  rate  of 
6%  per  annum  from  the  26th  day  of  December,  1950 
(R.  83,  191). 
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13.  The  trial  court  erred  in  refusing  to  grant 
judgment  in  favor  of  the  defendant  Beulah  Morris 
and  against  the  plaintiff  United  States  Fidelity  and 
Guaranty  Company  (R.  83, 191). 

14.  The  trial  court  erred  in  refusing  to  hold  that 
with  respect  to  the  action  brought  by  Beulah  Morris 
in  Marion  County,  the  policy  of  Oregon  Automobile 
Insurance  Company  does  not  apply  to  defendant 
Raymond  Suter,  and  said  Oregon  Automobile  Insur- 
ance Company  was  and  is  under  no  obligation  what- 
soever with  respect  to  his  defense,  or  any  expense 
arising  therefrom  (R.  191-2). 

15.  The  trial  court  erred  in  refusing  to  hold  that 
with  respect  to  the  action  brought  in  Deschutes 
County  by  said  Beulah  Morris,  in  which  judgment 
was  rendered  against  defendant  Suter,  defendant 
Oregon  Automobile  Insurance  Company  was  under 
no  obligation  with  respect  to  the  defense  of  said  Ray- 
mond Suter,  and  is  under  no  obligation  with  respect 
to  the  expense  thereof  or  to  payment  of  said  judg- 
ment against  Raymond  Suter,  costs  or  interest,  until 
plaintiff  herein  has  applied  upon  payment  of  said 
judgment  the  limits  of  its  said  policy  of  insurance 
(R.  192). 

16.  The  trial  court  erred  in  refusing  to  hold  that 
with  respect  to  the  action  brought  in  Deschutes 
County  by  William  Morris,  defendant  Oregon  Auto- 
mobile Insurance  Company  was  not  and  is  not  ob- 
ligated under  its  policy  of  insurance  as  to  defendant 
Raymond  Suter  with  respect  to  the  cause  of  action 
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for  personal  injuries  to  said  William  Morris  or  the 
cause  of  action  for  property  damage  of  said  William 
Morris,  nor  with  respect  to  the  cause  of  action  for 
loss  of  consortium  arising  out  of  personal  injuries 
to  Beulah  Morris  until  plaintiff  has  exhausted  the 
limits  of  its  policy  of  insurance  (R.  192). 

17.  The  trial  court  erred  in  refusing  to  hold  that 
plaintiff  herein  was  and  is  required  to  accept  lia- 
bility and  defend  the  action  brought  b}^  William 
Morris  against  Raymond  Suter  in  the  Circuit  Court 
of  the  State  of  Oregon  for  the  County  of  Deschutes, 
on  behalf  of  defendant  Raymond  Suter,  pursuant 
to  the  terms  of  plaintiff's  said  policy  of  insurance 
(R.  193). 

18.  The  trial  court  erred  in  refusing  to  hold  that 
plaintiff  herein  is  required  to  satisfy  the  judgment 
in  the  action  of  Beulah  Morris  against  Raymond 
Suter,  No.  7784  in  Deschutes  County,  Oregon,  up  to 
and  including  the  limits  of  plaintiff's  liability  under 
its  said  policy  (R.  193). 

19.  The  trial  court  erred  in  refusing  to  hold  that 
the  defendant,  Oregon  Automobile  Insurance  Com- 
pany, is  not  indebted  to  the  plaintiff  in  any  amount 
(R.  193). 

20.  The  trial  court  erred  in  refusing  to  hold  that 
the  defendant,  Oregon  Automobile  Insurance  Com- 
pany, is  not  indebted  to  defendant  Beulah  Morris  in 
any  amount  at  this  time,  and  will  not  be  indebted  to 
her  in  any  amount  until  plaintiff  has  exhausted  the 
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limits  of  liability  ol"  its  insurance  as  to  the  judgment 
in  her  favor  in  Deschutes  County  (R.  193). 

21.  The  trial  court  erred  in  refusing  to  hold  that 
neither  the  plaintiff  nor  the  defendants  Beulah 
Morris  or  William  Morris  are  entitled  to  recover 
attorneys'  fees  in  this  cause  from  the  Oregon  Auto- 
mobile Insurance  Company  (R.  193). 

22.  The  trial  court  erred  in  refusing  to  hold  that 
the  policy  of  plaintiff  was  and  is  valid  and  collec- 
tible insurance  available  to  and  covering  said  Ray- 
mond Suter  with  respect  to  liability  arising  out  of 
said  accident,  within  the  meaning  of  the  policy  of 
Oregon  Automobile  Insurance  Compan}^  (R.  193-4). 

23.  The  trial  court  erred  in  refusing  to  hold  that 
the  policy  of  Oregon  Automobile  Insurance  Com- 
pany was  not  and  is  not  valid  and  collectible  insur- 
ance available  to  or  covering  said  Raymond  Suter 
with  respect  to  liability  arising  out  of  said  accident 
(R.  194). 

ARGUMENT 

Summary  of  Argument 

1.  As  between  two  policies,  either  of  which  would 
apply  in  the  absence  of  the  other,  the  policy  of 
earlier  date  is  primary,  and  the  later  policy  is 
excess. 

New  Amsterdam  Cas.  Co.  v.  Hartford  Ace.  & 
Indem.  Co.,  108  F.  (2d)  653  (6th  Cir.,  1940) ; 

Michigan  Alkali  Co.  v.  Bankers'  Indem.  Ins. 
Co.,  103  F.  (2d)  345  (2nd  Cir.,  1939); 
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Gutner  v.  Switzerland  Gen.  Ins.  Co.,  32  ¥.  (2d) 
700  (2d  Cir.,  1929); 

Auto  Ins.  Co.  of  Hartford  v.  Springfield  Dye- 
ing Co.,  109  F.  (2d)  533  (3rd  Cir.,  1940). 

2.  Where  there  is  a  garage  liability  policy  covering 
a  number  of  risks,  including  the  operation  of 
automobiles  owned  by  the  garage,  and  an  indi- 
vidual driver  has  a  policy  covering  his  operation 
of  automobiles,  the  garage  policy  is  general  and 
the  individual  policy  is  specific,  so  that  as  be- 
tween them  the  individual  policy  is  primary. 

Hartford  Steam  Boiler  Insp'n.  &  Ins.  Co.  v. 
Cochran  Oil  Mill  Co.,  26  Ga.  App.  288,  105 
S.E.  856  (1921); 

Trinity  Universal  Ins.  Co.  v.  Gen.  Ace.  F.  S: 
L.  A.  Corp.,  138  Ohio  St.  488,  35  N.E.  (2d) 
836  (1941). 

3.  Where  the  driver  is  the  actual  tort  feasor,  and 
the  owner  is  either  not  liable  in  tort  or  only  sec- 
ondarily liable,  the  company  whose  named  in- 
sured is  the  driver  is  the  primary  insurer. 

American  Auto  Ins.  Co.  v.  Penn.  Mutual 
Indem.  Co.,  161  F.  (2d)  62  (3rd  Cir.,  1947); 

Maryland  Cas.  Co.  v.  Bankers  Indem.  Co.,  51 
Ohio  App.  323,  200  N.E.  849  (1935); 

Commercial  Cas.  Co.  v.  Hartford  Ace.  & 
Indem.  Co.,  190  Minn.  528,  252  N.W.  434, 
253N.W.  888  (1934). 
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4.  Regardless  of  which  policy  is  primary  as  to  the 
ultimate  liability,  an  insurer  owes  the  primary 
duty  of  defense  to  its  own  named  insured. 

Continental  Cas.  Co.  v.  Curtis  Pub.  Co.,  94  F. 
(2d)  710  (3rd  Cir.,  1938). 

The  Policy  Provisions 

The  portion  of  the  U.  S.  F.  &  G.  policy  which  pro- 
vides coverage  for  Suter  while  driving  the  car  owned 
by  Redmond  Motor  Company  is  found  in  "Insuring 
Agreement  V — Use  of  Other  Automobiles."  That 
agreement  is  as  follows: 

"V     Use  of  Other  Automobiles 

If  the  Named  Insured  is  an  individual  who 
owns  the  automobile  classified  as  'pleasure  and 
business'  or  husband  and  wife  either  or  both  of 
whom  own  said  automobile,  such  insurance  as 
is  afforded  b}^  this  policy  with  respect  to  said 
automobile  applies  with  respect  to  any  other 
automobile,  subject  to  the  following  provi- 
sions:* 

(a)  With  respect  to  the  insurance  for  bodily  in- 
jury liability  and  for  property  damage  lia- 
bility the  unqualified  word  'Insured'  in- 
cludes 

(1)  such  Named  Insured,  (2)  the  spouse  of 
such  individual  if  a  resident  of  the  same 
household  and  (3)  any  other  person  or  or- 
ganization legalh^  responsible  for  the  use 
by  such  Named  Insured  or  spouse  of  an 
automobile  not  owned  or  hired  bv  such 


'  All  italics  herein  supplied  unless  otherwise  indicated. 
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other  person  or  organization.  Insuring 
Agreement  III,  Definition  of  Insured,  does 
not  apply  to  this  insurance. 

(b)   This  insuring  agreement  does  not  apply: 

(1)  to  any  automobile  owned  by,  hired  as 
part  of  a  frequent  use  of  hired  automo- 
biles by,  or  furnished  for  regular  use  to 
the  Named  Insured  or  a  member  of  his 
household  other  than  a  private  chauf- 
feur or  domestic  servant  of  the  Named 
Insured  or  spouse; 

(2)  to  any  automobile  while  used  in  the 
business  or  occupation  of  the  Named 
Insured  or  spouse  except  a  private  pas- 
senger automobile  operated  or  occu- 
pied by  such  Named  Insured,  spouse, 
chauffeur  or  servant; 

( 3 )  to  any  accident  arising  out  of  the  opera- 
tion of  an  automobile  repair  shop,  pub- 
lic garage,  sales  agency,  service  station 
or  public  parking  place; 

(4)  under  coverage  C,  unless  the  injury  re- 
sults from  the  operation  of  such  other 
automobile  by  such  Named  Insured  or 
spouse  or  on  behalf  of  either  by  such 
chauffeur  or  servant,  or  from  the  occu- 
pancy of  said  automobile  by  such 
Named  Insured  or  spouse."  (R.  16.) 

The  U.  S.  F.  &  G.  clause  dealing  with  other  insur- 
ance is  found  in  paragraph  12  of  the  conditions, 
which  provides  as  follows: 

"12.    Other  Insurance — Coverages  A  and  B 

If  the  Insured  has  other  insurance  against 
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a  loss  covered  by  this  policy  the  Company 
shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  such  loss  than  the  ap- 
plicable limit  of  liability  stated  in  the  decla- 
ration bears  to  the  total  applicable  limit  of 
liability  of  all  valid  and  collectible  insur- 
ance against  such  loss;  provided,  however, 
the  insurance  with  respect  to  temporary 
substitute  automobiles  under  Insuring 
Agreement  IV  or  other  automobiles  under 
Insuring  Agreement  V  shall  be  excess  insur- 
ance over  any  other  valid  and  collectible 
insurance  available  to  the  Insured,  either  as 
an  Insured  under  a  policy  applicable  with 
respect  to  said  automobiles  or  otherwise." 
(R.  17-18). 

The  provision  of  the  Oregon  policy  which  ex- 
tended coverage  to  Suter  while  driving  the  car 
owned  by  Redmond  Motor  Company  is  a  part  of 
Endorsement  #3,  and  so  far  as  material  here,  it 
provides  as  follows: 

"It  is  agreed  that  such  insurance  as  is  af- 
forded by  the  policy  for  Bodily  Injury  Liability 
and  for  Property  Damage  Liability  applies  sub- 
ject to  the  following  provisions: 

•         •         • 

*'2.  To  any  other  person  or  organization,  as 
insured,  provided: 

the  insurance  applies  only  if  the  named  in- 
sured's operations  are  classified  as  'automo- 
bile dealer  or  repair  shop'  and  only  with 
respect  to  the  use,  for  such  business  opera- 
tions or  for  pleasure  purposes,  of  any  auto- 


19 


mobile  covered   under  such   classification." 
(R.  97). 

The  "Other  Insurance"  clause  of  the  Oregon 
policy  appears  in  paragraph  11  of  the  Conditions, 
and  is  as  follows: 

"11.  Other  Insurance.  If  the  Insured  has  other 
insurance  against  a  loss  covered  by  this 
policy  the  Company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion 
of  such  loss  than  the  applicable  limit  of  lia- 
bility stated  in  the  Warranties  bears  to  the 
total  applicable  limit  of  liability  of  all  valid 
and  collectible  insurance  against  such  loss; 
provided,  however,  that  the  insurance 
under  Paragraph  'DRIVE  OTHER  PRI- 
VATE PASSENGER  AUTOMOBILES'  shall 
be  excess  insurance  over  any  other  valid 
and  collectible  insurance  available  to  the 
Insured  either  as  an  Insured  under  a  policy 
applicable  with  respect  to  the  automobile 
or  otherwise,  against  a  loss  covered  under 
said  paragraph,  and  further  this  Companij 
will  not  be  liable  if  any  other  person,  firm 
or  corporation  indemnified  hereunder  is 
covered  by  valid  and  collectible  insurance 
against  a  claim  also  covered  by  this  policy, 
such  other  person,  firm  or  corporation  shall 
not  be  indemnified  under  this  policy."  (R. 
95-6). 

It  will  be  noted  that  the  "Additional  Assured" 
clause  of  the  basic  Oregon  policy  (bottom  of  page 
R.  94)  contains  provisions  similar  to  those  just 
quoted.  That  is,  the  insurance  applies  to  "any  per- 
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son  while  legally  operating  any  automobile  de- 
scribed .  .  .",  and  it  is  expressly  provided  that  "any 
Additional  Insured  who  is  covered  by  valid  and  col- 
lectible insurance  against  a  claim  also  covered 
hereby  shall  have  no  right  of  recovery  under  this 
policy"  (R.  94-5). 

While  the  general  language  of  the  "Additional 
Assured"  clause  may  be  superseded  by  the  more 
specific  garage  liability  endorsement,  the  effect  for 
the  purposes  of  this  case  is  just  the  same.  That  is,  if 
anyone  other  than  the  named  insured  has  other 
valid  and  collectible  insurance  available  under  any 
other  polic3%  then  he  is  not  covered  by  the  Oregon 
policy. 

The  effect  of  the  "other  insurance"  clause  in  each 
policy  is  the  same  as  in  the  other.  Although  the 
Oregon  policy  says  that  anyone  other  than  the 
named  insured  is  not  covered  at  all  in  the  event  of 
other  insurance,  the  effect  is  the  same  as  if  it  had 
said  it  would  be  excess  only,  for  as  soon  as  the  limits 
of  the  other  policy  are  exhausted  then  the  other 
ceases  to  be  "collectible"  and  the  Oregon  policy 
could  then  be  invoked,  as  excess  coverage. 

The  Problem  of  Primary  and  Excess  Coverage 

The  Court  will  observe  that  if  both  policies  were 
taken  literally,  then  there  would  be  an  impasse. 
Either  policy  would  cover,  in  the  absence  of  the 
other,  but  each  policy  \vould  be  suspended  so  long 
as  the  other  one  exists.  To  give  effect  to  both  "other 
insurance"  clauses  w^ould  be  to  nullify  both  policies. 
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Since  the  personal  injury  claimants  are  obviously 
entitled  to  protection  under  one  or  the  other,  some 
way  must  be  found  to  determine  which  policy  is 
primary  and  which  is  secondary.  Such  a  decision 
will  necessarily  do  violence  to  the  "other  insurance" 
clause  in  one  policy  or  the  other,  and  the  court  is 
faced  with  the  difficult  problem  of  deciding  which 
policy  must  be  sacrificed  in  order  to  give  effect 
to  the  other. 

In  struggling  with  this  problem  the  courts  have 
found  it  difficult  to  avoid  circuity  of  reasoning. 
Unfortunately  some  courts  have  passed  it  off  by 
merely  assuming  that  one  policy  or  the  other  is 
primary,  without  expressing  any  reasons,  and  such 
decisions  are  of  little  help.  From  those  cases  which 
attempt  to  analyze  the  question,  the  following  prin- 
ciples can  be  gleaned: 

( 1 )  The  policy  of  prior  date  is  ordinarily  primary, 
since  at  the  time  of  its  issuance  there  is  no 
"other  insurance",  and  when  the  subsequent 
policy  attaches  it  covers  only  what  the  former 
policy  omits. 

(2)  As  between  policies  of  different  character  the 
one  which  relates  more  specifically  to  a  given 
risk  is  primary,  and  one  which  includes  that 
risk  only  generally  is  secondary. 

(3)  Where  each  policy  has  a  different  named  as- 
sured, each  insurer  is  primarily  responsible  for 
losses  caused  by  its  named  assured  and  only 
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secondarily  responsible  for  others  who  are  in- 
cidentally covered. 

When  these  factors  occur  in  different  combina- 
tions, the  results  are  sometimes  hard  to  predict. 
However,  in  the  present  case  all  of  these  reasons 
point  in  the  same  direction  and  operate  to  make  the 
U.  S.  F.  &  G.  policy  primary  and  that  of  the  Oregon 
secondary  or  excess  only. 

In  Kearns  Coal  Corp  v.  United  States  Fidelity  & 
Guaranty  Co.,  118  F.  (2d)  33  (2d  Cir.,  1941),  cert, 
den.  313  U.S.  579,  wiiere  the  defendant  w^as  the  same 
insurance  company  as  is  plaintiff  here,  that  com- 
pany insured  the  truck  owner  with  an  omnibus 
clause  having  the  same  provision  that  the  Oregon 
policy  has  in  this  case,  excluding  coverage  for  an 
additional  assured  w^ho  has  other  valid  and  col- 
lectible insurance.  The  Travelers  Insurance  Com- 
pany by  a  prior  policy  insured  the  user  of  the  truck 
with  respect  to  hired  automobiles,  wdth  a  provision 
limiting  its  coverage  to  excess  only,  just  like  the 
plaintiff's  policy  here.  The  U.  S.  F.  &  G.  in  that  case 
asserted  the  same  proposition  which  it  is  denying 
in  this  case — namely  that  the  owner's  policy  did  not 
apply  because  the  operator's  policy  w^as  other  valid 
and  collectible  insurance.  While  the  court  placed  its 
decision  on  other  grounds,  its  discussion  of  this 
problem  is  helpful : 

"These  clauses,  as  the  precedents  show%  afford 
excellent  opportunity  for  circular  reasoning:  if 
or  since  Fidelitv  is  not  bound.  Travelers  is;  and 
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vice  versa.  In  view  of  what  we  have  held  above, 
we  need  not  decide  this  troublesome  issue  fur- 
ther than  to  say  that  of  the  several  theories  extant 
two  at  least  favor  the  defendant:  one  that  the 
policy  date  controls  and  defendant's  policy, 
being  later  in  date,  though  seemingly  a  renewal 
of  some  earlier  policy,  covers  only  what  the 
Travelers  policy  did  not  cover;  and  the  other 
that,  since  protection  of  the  named  assured  was 
the  chief  purpose  of  each  contract,  each  insurer 
should  bear  primary  responsibility  for  losses  of 
his  named  assured  and  only  secondary  respon- 
sibility, after  primary  funds  have  failed,  for 
other  losses."  (118  F.  (2d)  33,  35;  italics  sup- 
plied.) 

I. 

The  U.  S.  F.  &  G.  policy,  being  prior  in  date,  is 
primary. 

The  undisputed  facts  are  that  the  U.  S.  F.  &  G. 
policy  was  issued  for  the  year  commencing  June  4, 
1949  (Ex.  1,  R.  92,  15),  and  the  Oregon  policy  was 
issued  for  the  year  commencing  October  1, 1949  (Ex. 
2,  R.  93).  The  accident  happened  October  15,  1949 
(R.  50).  At  the  time  the  U.  S.  F.  &  G.  policy  was 
issued  there  was  no  other  insurance  available  under 
the  Oregon  policy  because  it  did  not  exist. 

In  the  case  of  New  Amsterdam  Cas.  Co.  v.  Hart- 
ford Ace.  iS:  Indem.  Co.,  108  F.  (2d)  653  (6th  Gir., 
1940),  there  was  a  leased  vehicle  involved.  The 
lessor  had  a  policy  with  the  Hartford  which  ex- 
tended coverage  to  any  permissive  driver,  as  an  ad- 
ditional assured,  but  which  excluded  coverage  if 
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such  additional  assured  had  other  insurance  (the 
same  type  of  provisions  as  in  Oregon's  policy  here). 
The  lessor's  policy  as  originally  issued  excluded  cov- 
erage while  the  vehicle  was  rented  to  others,  but  by 
subsequent  endorsement  it  had  been  extended  to 
cover  the  particular  vehicle  involved  in  the  case. 
The  lessee  in  the  meantime  had  obtained  a  policy 
from  the  Amsterdam  which  covered  the  operation 
of  all  automobiles  by  the  named  assured,  and  which 
provided  that  it  would  be  excess  only  if  the  owner 
of  the  vehicle  had  other  insurance  (the  same  type  of 
provision  as  in  the  U.  S.  F.  &  G.  policy  here).  Since 
the  lessee's  policy  was  in  effect  prior  to  the  endorse- 
ment on  the  lessor's  policy  (both  being  in  effect  at 
the  time  of  the  accident),  and  the  lessee  was  solely 
responsible  for  the  accident,  the  court  held  the  les- 
sor's policy  was  not  the  primary  insurance.  The 
lessor  in  that  case  was  in  the  same  position  as  the 
Redmond  Motor  Co.  in  this  case,  and  the  lessee  was 
in  the  same  position  as  Suter  in  this  case. 

In  Michigan  Alkali  Co.  v.  Bankers  Indem.  Ins. 
Co..  103  F.  (2d)  345  (2d  Cir.,  1939),  the  facts  were 
reversed  from  the  New  Amsterdam  case  in  that  the 
owner's  policy  had  been  issued  first  and  the  lessee- 
operator's  policy  was  later  in  date.  Consequently 
the  court  held  the  owner's  earlier  policy  to  be  pri- 
mary, which  is  consistent  with  the  Neiu  Amsterdam 
case.  The  court  also  points  out  that  under  New 
York  statutes  the  owner  would  be  liable  for  the  neg- 
ligence of  the  renter  if  it  did  not  carry  liability  insur- 
ance covering  the  renter,  and  that  as  a  term  of  the 
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lease  the  owner  had  agreed  to  carry  insurance  cov- 
ering the  renter.  This  was  an  additional  reason  for 
holding  the  owner's  insurance  to  be  primary.* 

In  Giitner  v.  Switzerland  General  Ins.  Co.,  32  F. 
(2d)  700  (2d  Cir.,  1929),  two  separate  policies  of 
cargo  insurance  had  been  obtained  covering  goods 
in  transit.  Each  contained  a  clause  providing  that  it 
was  to  be  excess  only,  over  any  other  insurance. 
The  court  held  that  the  first  policy  issued  was  the 
primary  insurance,  since  at  the  time  of  its  issuance 
there  was  no  other  insurance  in  effect,  and  denied 
recovery  against  the  second  insurer  except  for  the 
excess. 

The  rule  of  prior  insurance  being  primary  was 
also  invoked  in  Auto  Ins.  Co.  of  Hartford  v.  Spring- 
field Dyeing  Co.,  109  F.  (2d)  533  (3rd  Cir.,  1940), 
where  a  bailee's  policy  insuring  against  damage  to 
goods  in  its  possession  was  issued  prior  to  a  policy 
taken  out  by  the  bailor,  and  the  goods  were  stolen 
while  in  the  bailee's  possession.  Each  policy  pro- 
vided that  it  would  be  excess  over  other  insurance, 
and  the  bailee's  prior  policy  was  held  to  be  primary. 

The  result  of  the  foregoing  decisions  from  the 
Second,  Third  and  Sixth  Circuits,  would  be  to  make 
the  prior  U.  S.  F.  &  G.  policy  primary  in  this  case 
and  the  later  Oregon  policy  excess  only. 


*  Under  Oregon  law  the  owner  is  not  liable  for  the  negligence  of 
a  bailee,  in  the  absence  of  agency,  Brown  v.  Fields,  160  Or.  23,  83  P. 
*2d)  144;  but  if  liability  could  be  imposed  vicariously  on  the  owner 
his  liability  would  be  secondary,  and  he  could  have  indemnity  from 
the  primary  tort-feasor,  Astoria  v.  Astoria  dt  Col.  H.  Hy.  Co.,  67  Or. 
538,  136  Pac.  645. 
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II. 


The  U.  S.  F.  &  G.  policy  is  more  specific,  and  there- 
fore primary. 

It  will  be  observed  that  the  U.  S.  I".  &  G.  policy 
provides  only  automobile  liability  and  medical  cov- 
erage (R.  15).  The  Oregon  policy  however  provides 
a  variety  of  coverages  to  its  named  insureds,  in- 
cluding automobile  liability;  general  garage  lia- 
bility for  all  work  necessary  to  the  conduct  of  the 
named  insureds'  business,  both  on  and  off  the 
premises;  cargo  insurance  for  goods  in  custody  of 
the  insureds  as  common  carriers;  public  liability 
coverage  for  operations  under  permit  of  the  Oregon 
Public  Utilities  Commissioner;  damage  to  property 
of  the  insureds  themselves  caused  by  collision  of  a 
hoist  with  any  other  object;  fire,  collision  and  re- 
lated insurance  for  vehicles  carried  or  towed  by  the 
insureds;  liabilit^^  insurance  for  hoist  collisions; 
and  blanket  coverage  for  additional  interests  in  con- 
nection with  garage  operations  (R.  93-106). 

Comparison  of  the  two  policies  shows  that  the 
U.  S.  F.  &  G.  policy  is  much  narrower  and  more 
limited  in  scope  than  the  Oregon's,  and  it  follow^s 
that  the  U.  S.  F.  &  G.  policy  is  the  more  specific.  The 
only  risks  it  assumed  are  of  the  precise  type  involved 
in  this  case — i.e.  automobile  operations — whereas 
the  Oregon  undertook  a  broad,  general  coverage  in- 
cluding many  risks  not  here  involved. 

In  Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
V.  Cochran  Oil  Mill  Co.,  26  Ga.  App.  288,  105  S.E. 
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856  (1921),  the  Georgia  Casualty  Co.  had  issued  a 
policy  of  employers  liability  insurance  to  the  Coch- 
ran Company,  and  the  Hartford  had  issued  a  policy 
of  boiler  insurance  to  the  same  insured  which  cov- 
ered (1)  property  damage,  and  (2)  liability  for  per- 
sonal injuries,  as  a  result  of  boiler  explosion.  Each 
policy  provided  that  it  would  be  excess  in  the  event 
of  other  insurance.  An  employee  of  Cochran  Com- 
pany was  injured  in  a  boiler  explosion,  and  each 
company  denied  liability  on  the  ground  that  it  was 
excess  onl3\  The  court  discussed  the  question  of 
"primary"  and  "excess"  insurance  at  length,  and 
concluded  that  the  Georgia  policy,  being  more 
limited  in  scope,  was  more  specific  and  hence  pri- 
mary; and  the  Hartford  policy,  which  covered  a 
greater  variety  of  risks,  was  more  general  and 
therefore  excess. 

The  same  rule  was  employed  in  Trinity  Uni- 
versal Ins.  Co.  V.  General  Ace.  F.  &  L.  A.  Corp.,  138 
Ohio  St.  488,  35  N.E.  (2d)  836  (1941),  where  the 
General  issued  a  policy  covering  the  liability  of  the 
assured  as  a  result  of  an  accident  on  the  premises, 
but  providing  that  it  would  be  excess  over  any  other 
insurance  if  the  accident  was  due  to  an  automobile. 
The  Trinity  issued  a  policy  to  the  same  assured  cov- 
ering liability  from  operation  of  a  truck,  and  pro- 
viding that  it  would  not  be  liable  for  more  than  a 
pro  rata  share  with  other  insurance.  An  accident 
having  occurred  with  the  truck,  on  the  premises,  the 
court  held  that  the  policy  covering  any  injuries  on 
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the  premises  was  the  more  general,  and  the  specific 
insurance  on  the  truck  was  primary. 

Under  the  foregoing  reasoning,  appellant  sub- 
mits that  the  more  specific  U.  S.  F.  &  G.  policy  should 
be  primary  and  the  more  general  Oregon  policy 
should  be  excess. 

III. 

The  accident  having  been  caused  by  the  named  in- 
sured of  U.  S.  F.  &  G.,  it  should  be  primarily  responsible. 

It  will  be  recalled  that  at  the  time  of  the  accident 
Raymond  Suter,  who  was  U.  S.  F.  &  G.'s  named 
assured,  w^as  driving  a  car  owned  by  Redmond 
Motor  Company,  Oregon's  named  assured  (R.  50). 
There  is  no  claim  here  that  Redmond  was  in  any 
w^ay  responsible  for,  or  legally  liable  for,  any  negli- 
gence of  Suter.  As  pointed  out  above,  under  Oregon 
law^  an  owner  is  not  liable  for  negligence  of  a  mere 
bailee  (footnote,  page  25,  supra). 

In  American  Auto  Ins.  Co.  v.  Penn  Mutual  Indem. 
Co.,  161  F.  (2d)  62  (3rd  Gir.,  1947)  the  tort  feasor, 
Wasilindra  (like  Suter  in  this  case),  was  driving 
a  borrowed  automobile  belonging  to  one  Pender 
(like  Redmond  Motor  Co.  in  this  case).  Wasilindra 
had  a  driver's  policy  with  American  Auto  which 
covered  him  while  driving  any  car,  but  w^hich  w^as 
provided  to  be  excess  only  if  there  was  other  insur- 
ance on  the  car  (like  the  U.  S.  F.  &  G.  policy  here). 
The  owner,  Pender,  had  a  polic}^  which  extended 
coverage  to  any  permissive  driver,  but  w^hich  did 
not  apply  to  any  person  who  had  other  valid  or  col- 
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lectible  insurance  (like  the  Oregon  policy  in  this 
case).  The  driver's  insurer,  having  been  compelled 
by  garnishment  to  pay  the  injured  persons,  sued 
the  owner's  insurer  for  reimbursement.  The  court, 
through  Judge  Goodrich,  held  that  the  driver's  in- 
surer was  primarily  responsible  and  denied  the 
claim  for  reimbursement. 

The  American  Auto  case  seems  directly  in  point 
here.  The  same  policy  provisions  were  involved  as 
in  this  case,  and  the  two  companies  were  in  the  same 
relative  positions  as  here,  except  that  the  driver's  in- 
surer there  had  been  required  by  the  Financial  Re- 
sponsibility Act  to  pay  the  judgment  in  the  first 
instance.  As  pointed  out  in  the  opinion  however, 
the  effect  of  the  Financial  Responsibility  Act  was 
merely  with  respect  to  the  injured  person  and  not 
between  the  companies.  The  court  lays  considerable 
stress  on  the  fact  that  Wasilindra,  plaintiff's  in- 
sured, was  the  actual  tort  feasor,  and  that  the  owner 
of  the  car  was  not  liable  to  the  injured  person,  just 
as  in  the  present  case. 

In  the  case  of  Maryland  Casualty  Co.  v.  Bankers 
Indemnity  Co.,  51  Ohio  App.  323,  200  N.E.  849 
(1935),  there  was  a  hired  truck  involved.  The  owner 
was  insured  by  the  Bankers  with  a  policy  extending 
coverage  to  permissive  operators  but  which  ex- 
cluded coverage  for  any  one  other  than  the  named 
assued  who  had  other  valid  and  collectible  insur- 
ance (as  the  Oregon  policy  here).  The  lessee- 
operator  had  a  policy  with  the  Maryland  which  cov- 
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ercd  hired  vehicles,  but  which  provided  that  it 
would  be  excess  only  if  the  hired  equipment  had 
other  insurance  (as  the  U.  S.  F.  &  G.  policy  here). 
The  accident  occurred  as  the  result  of  operation  of 
the  truck  by  the  lessee,  and  the  court  held  that  the 
operator's  policy  was  primary  and  the  owner's 
policy  was  excess. 

In  Commercial  Cas.  Co.  u.  Hartford  Ace.  &  Ind. 
Co.,  190  Minn.  528,  252  N.W.  434,  253  N.W.  888 
(1934),  an  accident  had  occurred  involving  a  truck 
owned  by  one  Strom,  an  independent  contractor, 
and  operated  by  his  driver,  while  on  business  for  a 
general  contractor,  Hanlon  &  Oakes.  Strom  had  a 
policy  with  the  Commercial  which  covered  anyone 
legally  responsible  for  the  use  of  the  automobile, 
but  which  excluded  coverage  for  any  additional  as- 
sured w^ho  had  other  insurance.  The  Hartford  had 
insured  the  general  contractors,  Hanlon  &  Oakes, 
with  respect  to  the  use  of  automobiles  owned  by  in- 
dependent contractors,  but  not  covering  the  opera- 
tors of  such  vehicles.  The  Hartford  policy  provided 
that  it  was  onl}^  excess  over  any  owner's  or  opera- 
tor's insurance  which  covered  their  named  assured. 
The  facts  of  the  accident  admittedly  made  the  gen- 
eral contractors  liable  to  the  injured  person,  but  the 
primary  liability  w^as  on  Strom,  and  the  liability  of 
Hanlon  &  Oakes  was  only  secondary.  The  court 
therefore  held  that  Strom's  insurance  was  primary 
and  that  of  the  general  contractor  only  secondary. 

These  cases  illustrate  what  Judge  Clark  meant 
in  the  Kearns  case,  quoted  supra,  when  he  said  that 
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"each  insurer  should  bear  primary  responsibility 
for  losses  of  his  named  assured"  (118  F.  (2d)  at  35). 

In  this  case,  the  Oregon  never  at  any  time  had 
any  contractual  relationship  with  Suter,  and  the 
fact  that  Suter  might  become  an  additional  assured 
under  the  Oregon  policy  by  driving  Redmond's  car 
was  purely  incidental  to  the  main  purpose  of  the 
Oregon  policy,  which  was  to  protect  its  own  named 
assureds. 

On  the  other  hand,  protection  of  Suter  was  the 
principal  purpose  of  the  U.  S.  F.  &  G.  policy.  It  was 
the  only  company  that  knew  Suter,  the  company' 
that  could  examine  his  driving  record,  that  could 
charge  a  premium  based  upon  his  desirability  as  a 
risk,  and  which  after  evaluating  all  such  factors 
had  deliberately  chosen  to  underwrite  him  as  a 
driver.  It  is  elementary  that  insurance  is  a  highly 
personal  contract,*  and  liability  insurance  is  espe- 
cially so. 

Here,  the  Oregon  had  no  choice,  no  opportunity 
to  consider  Suter  as  an  individual,  or  to  base  a 
premium  upon  his  desirability.  He  was  merely  one 
of  an  indefinite  class  of  persons  that  might  or  might 
not  be  driving  cars  owned  by  Redmond  Motor  Co. 
Reference  to  the  Oregon  policy  will  show  that  its 
premium  was  based  upon  the  payroll  of  the  insured 
garages,  with  no  consideration  even  of  the  number 
of  vehicles  owned  (R.  106). 


See,  e.g.,  Vance  on  Insurance,  3rd  Ed.,  p.  96,  et  seq. 
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This  is  not  said  in  any  sense  to  nei^ate  Oregon's 
coverage  for  Siiter  if  there  liad  been  no  other  insur- 
ance. But  the  actuarial  basis  for  such  incidental 
coverage  to  additional  assureds  necessarily  assumes 
that  most  drivers  will  have  their  own  primary  in- 
surance. This  is  shown  by  the  very  clause  in  ques- 
tion, which  says  that  any  additional  assured  who  has 
other  insurance  will  not  be  covered  under  the  Ore- 
gon policy.  If  the  Oregon  were  to  undertake  pri- 
mary coverage  for  each  person  who  might  be  driving 
one  of  the  garage's  automobiles,  then  obviously  it 
would  need  some  sort  of  a  premium  reflecting  that 
exposure. 

In  short,  the  U.  S.  F.  &  G.  had  a  premium  to  cover 
the  particular  risk  of  Suter's  driving,  and  the  Ore- 
gon did  not.  Surely  as  between  the  two  companies, 
when  the  rights  of  the  injured  person  will  not  be 
prejudiced,  the  primary  risk  should  fall  on  the  com- 
pany which  undertook  to  insure  the  particular 
driver  as  an  individual. 

IV. 

The  U.  S.  F.  &  G.  owed  the  primary  duty  of  defense 
to  its  own  named  insured. 

As  a  part  of  its  claim  in  this  case,  U.  S.  F.  &  G. 
seeks  to  be  reimbursed  for  the  sum  of  $745.83  which 
it  paid  to  its  own  attorneys  for  the  defense  of  its  own 
named  insured,  and  the  trial  court  so  held.  Appel- 
lant submits  that  such  recovery  is  unjustified,  even 
though  it  were  to  be  decided  that  under  the  circum- 
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stances  here  the  Oregon  policy  was  primary  as  to 
the  ultimate  liability. 

Each  policy  contains  comparable  provisions  re- 
quiring each  company  to  defend  its  insured  even  if 
such  suit  is  groundless.  The  defense  provision  in 
the  U.  S.  F.  &  G.  policy  is  Insuring  Agreement  II  (R. 
16),  and  that  in  the  Oregon  policy  is  labelled  "Addi- 
tional Coverage"  in  the  conditions  (R.  94). 

The  duty  of  defense  is  a  direct,  contractual  obli- 
gation, which  neither  company  can  avoid  as  to  its 
own  named  insured.  Plaintiff  recognized  this,  and  it 
is  significant  that  it  did  not  make  any  demand  on  or 
tender  to  the  Oregon  until  long  after  the  actions 
were  filed,  and  after  it  had  already  appeared  in  the 
cases  on  behalf  of  its  named  insured.* 

The  Oregon  has  at  all  times  been  willing  to  de- 
fend its  own  named  insureds,  and  did  in  fact  defend 
Houk  Motor  Company  in  the  Deschutes  County  case 
(Ex.  12,  R.  118;  Ex.  23,  R.  140). 

In  Continental  Cas.  Co.  v.  Curtis  Pub.  Co.,  94  F. 
(2d)  710  (3rd  Cir.,  1938)  the  Continental  had  insured 
one  Meadows,  an  employee  of  Curtis,  with  respect 
to  his  personal  car,  with  an  omnibus  clause  covering 
his  employer,  but  excluding  coverage  if  the  addi- 


*  The  record  does  not  show  just  when  the  first  action  was  filed  in 
Deschutes  County,  but  it  must  have  been  before  July  8,  1950,  because 
Brew^ster  says  in  his  letter  of  that  date  that  he  has  been  employed  by 
General  Adjustment  Bureau  to  defend  Suter  (Ex.  23,  R.  140).  The 
General  Adjustment  Bureau  represented  U.  S.  F.  &  G.  (R.  180).  The 
first  demand  by  U.  S.  F.  &  G.  to  Oregon  was  dated  Sept.  5,  1950,  and 
it  referred  only  to  the  Marion  County  action  (Ex.  11,  R.  115).  No  de- 
mand was  made  with  respect  to  the  Deschutes  County  action  until 
Nov.  7,  1950,  which  was  less  than  two  weeks  prior  to  trial  (Ex,  14, 
R.  125). 
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tional  insured  had  other  valid  and  collectible  insur- 
ance. The  American  Co.  had  insured  the  employer, 
Curtis,  against  non-ownership  liability,  with  a  pro- 
vision that  its  coverage  was  to  be  excess.  The  em- 
ployee had  an  accident  in  the  course  of  his  business, 
resulting  in  lawsuits  against  both  him  and  his  em- 
ployer. Continental  undertook  the  defense  of  its 
insured,  Meadows,  but  refused  to  defend  Curtis.  The 
American  defended  Curtis,  its  named  insured,  and 
paid  the  expenses  of  defense.  Curtis  then  sought 
indemnity  from  Continental,  including  the  cost  of 
defense.  The  court  held  that  Continental's  policy 
was  primary  and  American's  was  excess  (the  actual 
tort-feasor  was  Continental's  named  assured),  but  it 
denied  reimbursement  for  the  cost  of  defense  on  the 
ground  that  even  though  American's  liability  was 
secondary  as  to  the  injured  persons,  it  owed  a  direct 
duty  of  defense  to  its  own  named  insured. 

Since  Oregon  had  no  contract  wdth  Suter,  and 
any  rights  Suter  might  have  under  the  Oregon 
policy  are  purely  incidental,  whereas  U.  S.  F.  &  G. 
had  a  direct  contractual  obligation  to  defend  Suter, 
appellant  submits  that  U.  S.  F.  &  G.  cannot  shift  its 
cost  of  defending  its  own  named  insured  to  Oregon, 
regardless  of  what  rights  the  injured  persons  might 
have  against  Oregon. 

Other  Cases 

As  pointed  out  at  the  beginning  of  this  Ai'gument, 

the  courts  have  had  some  difficulty  with  the  problem 

of  primary  and  excess  coverage,  and  the  cases  are  not 

uniform.   See  Annotation  122  A.L.R.  1204.   We  be- 
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lieve  that  the  foregoing  analysis  will  serve  to  recon- 
cile most  of  the  decisions.  Some  of  the  cases  which 
are  occasionally  cited  on  the  general  question  are 
not  in  point  on  the  issue  here. 

For  example  in  Grasberger  v.  Liebert  and  Obert, 
335  Pa.  491,  6  A.  (2d)  925  (1939),  which  is  the  sub- 
ject of  the  above  annotation,  both  the  owner  of 
the  truck  and  the  lessee  were  held  to  be  in  control 
of  the  truck  and  hence  jointly  liable  to  the  injured 
person.  This  distinguishes  it  from  the  present  case 
where  the  only  tort  liability  was  on  the  part  of  Suter, 
the  named  insured  of  U.  S.  F.  &  G. 

In  Continental  Cas.  Co.  v.  Curtis  Pub.  Co.,  dis- 
cussed supra  on  the  question  of  obligation  to  defend, 
the  driver  was  the  actual  tort  feasor  and  his  em- 
ployer was  only  vicariously  liable.  The  holding  that 
the  employee's  insurer  was  primarily  responsible 
for  the  emploj^er,  as  against  the  employers  own 
insurer,  is  therefore  consistent  with  the  cases  cited 
under  Point  III,  supra,  and  particularly^  the  later 
decision  of  the  same  court  in  American  Auto  v.  Penn. 
Mutual,  supra. 

The  case  of  Zurich  Gen.  Ace.  S:  Liab.  Ins.  Co.  v. 
Clamor,  124  F.  (2d)  717  (7th  Cir.,  1941)  employs  a 
line  of  reasoning  that  does  not  seem  to  be  used  in 
other  cases.  In  that  case  the  owner,  Dottini,  was 
insured  with  Zurich,  under  a  policy  issued  March 
11,  1939,  with  an  omnibus  clause  that  excluded  cov- 
erage if  the  additional  assured  had  other  insurance. 
The  driver.  Clamor,  had  his  own  policy  with  the 
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Car  &  General  which,  by  endorsement  dated  June  7, 
1939,  covered  his  use  of  other  cars,  provided  that 
the  latter  coverage  was  excess  only.  The  court  argues 
that  the  risk  under  both  policies  attached  at  the 
same  time,  i.e.  when  Clamor  drove  Dottini's  car 
with  permission,  and  puts  its  decision  on  the  ground 
that  the  driver's  policy  used  more  specific  language 
in  its  exclusion  than  did  the  owner's  and  it  therefore 
should  enforce  the  exclusion  in  the  driver's  policy 
rather  than  that  in  the  owner's.  With  respect  to  this 
decision  we  have  these  principal  observations: 

1.  Although  the  court  does  not  put  its  decision 
on  that  ground,  the  result  was  that  the  coverage 
which  was  issued  first,  was  primary. 

2.  The  court  says  that  specific  language  is  to  be 
enforced,  in  preference  to  general,  which  is  con- 
sistent with  the  cases  cited  supra,  Point  II. 

3.  In  that  case  the  nature  of  the  coverage  was 
identical,  i.e.  each  policy  was  for  automobile  lia- 
bility only — and  neither  polic}^  had  more  general 
coverage  than  the  other.  In  the  absence  of  any  dif- 
ference in  the  overall  scope  of  the  policy,  the 
"specific-general"  rule  was  applied  merely  to  the 
exclusionary  language.  This  does  not  conflict  with 
the  cases  which  hold — as  in  the  present  case — that 
the  policy  of  narrower  scope  should  be  responsible 
before  the  policy  which  covers  a  greater  variety  of 
risks. 
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CONCLUSION 

In  this  field  of  law  a  practical  approach  to  the 
problem  is  essential.  The  strict  language  of  one  or 
the  other  of  the  two  policies  must  be  sacrificed,  and 
the  question  of  which  policy  shall  prevail  requires 
a  common  sense  solution. 

This  court  judicially  knows  that  the  hazards  of 
automobile  accidents  are  always  related  directly  to 
the  particular  driver,  but  are  seldom,  or  only  re- 
motely, related  to  the  car  he  happens  to  be  driving. 
When  one  company  has  undertaken  to  insure  the 
particular  driver,  no  matter  what  car  he  is  using, 
and  another  company  has  undertaken  to  insure  the 
vehicle,  no  matter  who  is  driving,  the  one  which 
insured  the  particular  driver  should  be  primarily 
liable. 

Such  a  result  would  follow  in  this  case  from  the 
application  of  any  one  of  the  three  rules  mentioned 
above,  and  when  all  three  lead  to  the  same  result, 
the  conclusion  seems  inescapable. 

Respectfully  submitted, 

Randall  B.  Kester, 
Maguire,  Shields,  Morrison 
&  Bailey, 

Attorneys  for  Appellant, 
723  Pittock  Block, 
Portland  5,  Oregon. 
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STATEMENT  OF  THE  CASE 

The  statement  of  facts  of  the  case  and  controversy 
as  set  forth  in  the  appellant's  Brief  on  pages  2  to  7  is 
essentially  correct.  The  controversy  herein  stems  from 
an  accident  which  took  place  on  the  15th  day  of  Octo- 
ber, 1949,  when  Raymond  Suter  was  driving  an  automo- 


bile  for  the  purpose  of  demonstration,  the  automobile 
being  a  Mercury,  and  it  was  at  that  time  owned  by  the 
Redmond  Motor  Company  and/or  Houk  Motor  Com- 
pany. This  car  collided  with  an  automobile  owned  and 
operated  by  Mr.  William  Morris,  one  of  the  appellees 
herein.  The  Mercury  automobile  which  Suter  was  driv- 
ing was  covered  by  a  Liability  Insurance  Policy  issued 
on  the  first  day  of  October,  1949,  by  the  Oregon  Auto- 
mobile Insurance  Company,  the  appellant  herein  (and 
hereinafter  referred  to  as  Oregon) ;  said  policy  having 
been  issued  to  the  Houk  Motor  Company,  the  Redmond 
Motor  Company  and  the  Redmond  Tractor  Company. 
This  policy  is  set  forth  on  page  93  through  106  in  the 
transcript  of  record  herein   (R.  93  through   106). 

Suter  at  this  time  owned  a  Plymouth  automobile, 
and  for  the  purpose  of  insuring  the  operation  of  said 
automobile,  had  purchased  from  the  United  States  Fi- 
delity and  Guaranty  Company  (an  appellee  herein  re- 
ferred to  hereinafter  as  U.  S.  F.  &  G.)  a  policy  of  lia- 
bility insurance  with  himself  as  the  named  insured.  The 
Plymouth  automobile  was  not  involved  in  the  accident 
herein.  This  policy  is  found  in  the  transcript  of  record 
on  pages  15  to  20  (R.  15  through  20).  Appellee  Beulah 
Morris  brought  an  action  at  law  for  personal  injuries  in 
the  County  of  Deschutes,  Oregon,  Clerk's  file  No.  7780, 
in  which  she  named  Raymond  Suter,  Houk  Motor  Com- 
pany, a  corporation,  and  James  Stuchlik  as  defendants. 
Thereafter  the  20th  day  of  November,  1950,  said  case 
was  tried  in  Deschutes  County  resulting  in  a  verdict 
and  judgment  against  defendant  Raymond  Suter  in  the 
sum  of  $7,360.00. 


Prior  to  the  trial  of  this  case,  there  was  correspond- 
ence between  Oregon  and  U.  S.  F.  &  G.  as  to  which 
company  was  Hable  for  the  defense  of  Suter  in  the  Des- 
chutes County  action.  On  November  9,  1950,  the  at- 
torneys for  Oregon,  in  a  letter  to  the  attorneys  for  U.  S. 
F.  &  G.,  denied  any  and  all  liability  under  its  policy 
with  respect  to  Suter  (R.  127-8). 

On  the  17th  of  November,  attorneys  for  Oregon,  in 
a  letter  to  Suter  specifically  denied  that  their  policy  cov- 
ered Suter,  and  refused  to  accept  any  responsibility  in 
defending  Suter  or  in  satisfying  any  judgment  which 
might  be  recovered  against  Suter  (R.  131-32). 

Subsequently,  appellee  U.  S.  F.  &  G.  instituted  the 
present  action,  a  declaratory  judgment  suit  in  the  Dis- 
trict Court  of  the  United  States  of  the  District  of  Oregon. 
In  this  case  a  judgment  was  rendered  by  the  trial  court 
from  which  judgment,  Oregon,  as  appellant,  has  now 
brought  the  case  to  this  court. 

It  will  be  noted  that,  although  the  appellant  specified 
twenty  three  alleged  errors  of  the  trial  court,  pages  7  to 
14  of  the  Appellant's  Brief,  appellant  does  admit  that 
the  crucial  question  involved  herein  is  whether  the  pol- 
icy of  insurance  issued  by  itself  is  primary  or  excess  as 
to  the  policy  of  insurance  issued  by  U.  S.  F.  8b  G.,  page 
70,  Appellant's  Brief. 

ARGUMENT 
1. 

The  Trial  Court  was  entirely  correct  in  finding  that 
the  policy  of  insurance  issued  by  Oregon  was  primary 


coverage,  hence  Oregon  is  obligated  to  satisfy  the  judg- 
ment as  entered  by  the  trial  court. 

After  a  careful  inspection  of  the  briefs  for  both  ap- 
pellant and  appellee,  U.  S.  F.  &  G.,  these  appellees  feel 
that  it  would  be  a  burden  on  the  court  to  set  out  fully 
the  legal  position  taken  by  Appellees  Morris.  The  ap- 
pellees have  no  quarrel  with  the  findings  of  the  trial 
court  to  the  effect  that  the  Oregon  coverage  is  primary 
and  the  U.  S.  F.  &  G.  coverage  is  excess. 

These  appellees  have  carefully  considered  the  brief 
of  appellee  U.  S.  F.  &  G.  and  wish  at  this  time  to  adopt 
it  in  its  entirety,  both  for  the  purpose  of  answering  the 
arguments  of  the  appellant  and  for  the  purpose  of  set- 
ting forth  affirmative  reasons  why  the  Oregon  coverage 
is  in  fact  primary.  Appellees  Morris  are  in  complete 
agreement  with  the  propositions  of  law  advanced  by 
appellee  U.  S.  F.  &  G. 

2. 

These  appellees  contend  that  specifications  of  errors 
Nos.  5  and  11  (R.  79,  189,  83,  191)  (and  appellant's 
brief  pages  9  and  11)  are  not  well  taken. 

Michigan  Millers  Mutual  Fire  Insurance  Company 
V.  Grange  Oil  Company  of  Linn  and  Benton 
Counties,  175  F.  (2d)  544  (9  CCA.  1949). 

Horwitz  V.  New  York  Lite  Insurance  Company,  80 
F.  (2d)  295  (9  CCA.,  1935). 

Oregon  Compiled  Laws  Annotated,  Section  101-134. 

It  will  be  noted  that  nowhere  in  the  argument  of 
appellant  is  there  specific  support  for  specification  of 


errors  Nos.  5  and  11  which  specifications  allege  that  it 
was  error  for  the  trial  court  to  find  in  favor  of  appel- 
lee Beulah  Morris  in  the  sum  of  $250,00  attorneys  fees 
for  prosecuting  the  declaratory  judgment  suit.  These 
appellees  assume  it  is  appellant's  contention  that  in  the 
event  the  U.  S.  F.  fie  G.  coverage  is  found  to  be  primary, 
Oregon  will  be  absolved  of  any  liability  to  Morris  on  ac- 
count of  attorneys  fees. 

An  allowance  of  attorneys  fees  in  the  Trial  Court 
was  made  on  the  basis  of  petition  for  attorneys  fees  en- 
tered by  attorney  for  appellees  Morris  (R.  64),  said  pe- 
tition having  been  submitted  under  the  provisions  of 
Oregon  Compiled  Laws  Annotated,  section  101-134.  A 
finding  of  fact  was  entered  by  the  Trial  Judge  on  the 
19th  of  July,  1951,  (R.  79)  whereby  the  appellee  Beulah 
Morris  was  found  to  be  entitled  to  recover  from  the 
defendant  Oregon  the  sum  of  $250.00  attorneys  fees 
for  representation  in  the  declaratory  judgment  suit  by 
means  of  which  she  sought  to  enforce  payment  of  her 
judgment  which  both  insurers  had  refused  to  pay.  Based 
upon  said  finding  of  fact,  there  was  included  in  the  judg- 
ment decree  entered  herein  on  the  19th  of  July,  1951, 
(R.  83)  an  allowance  of  attorneys  fees  of  $250.00  for 
Beulah  Morris. 

It  was  held  in  the  case  of  Horwitz  v.  New  York  Life 
Insurance  Company,  80  F.  (2d)  295  (9  C.C.A.,  1935) 
that  it  was  proper  for  the  trial  court  to  allow  attorneys 
fees  in  an  action  arising  out  of  an  insurance  policy,  said 
attorneys  fees  to  be  assessed  against  the  unsuccessful  in- 
surance company  litigant. 


Judge  Denman  said  in  the  Horwitz  case,  page  302: 

"Under  the  Oregon  law  the  insured  is  entitled  to  his 
attorneys'  fees  to  be  fixed  in  amount  by  the  court. 
Oregon  Code  §  46-134,  as  amended  by  Laws  1931, 
p.  620.*  The  rules  of  the  District  Court  adopt  the 
law  of  Oregon  with  reference  to  court  costs.  Such 
a  provision  of  the  Oregon  law,  by  way  of  costs,  is 
an  incident  of  the  remedy  and  is  controlled  by  the 
law  of  the  forum.  Supreme  Lodge,  Knights  of 
Pythias,  v.  Meyer,  198,  U.S.  508,  517,  25  S.  Ct.  754, 
49  L.Ed.  1146;  Fidelity  Mutual  Life  Ass'n  v.  Met- 
tler,  185  U.S.  308,  322,  22  S.  Ct.  662,  46  L.  Ed.  922. 
The  insured  is  entitled  to  a  decree  for  an  amount 
of  attorneys'  fees  to  be  fixed  by  this  court  which 
has  finally  tried  the  issued." 

It  will  be  noted  that  attorney  for  appellant  stated 
(R.  166)  to  the  trial  court  that  the  appellant  did  not 
seriously  oppose  the  allowance  of  some  attorneys  fees 
to  the  attorneys  for  Beulah  Morris.  At  the  time  of 
making  the  argument  attorney  for  appellant  was  pri- 
marily concerned  with  reasonableness  of  the  amount  of 
the  attorneys  fees  rather  than  the  awarding  of  some  at- 
torneys fees. 

Appellant's  specifications  of  error  Nos.  5  and  11  do 
not  attack  the  reasonableness  of  the  allowance,  but  the 
validity  of  the  allowance. 

We  submit  that  the  trial  court  was  empowered  to 
find  for  appellee  Morris  on  the  question,  and  that  ex- 
ceptions to  such  finding  are  not  well  taken. 

In  Michigan  Millers  Mutual  Fire  Insurance  Com- 
pany V.  Grange  Oil  Company  of  Linn  and  Benton  Coun- 


*Now  codified  as  O.C.L.A.  §  101-134. 


ties,  175  Federal  (2d)  544  (9th  Circuit,  1949)  this  court 
had  before  it  the  question  of  allowance  of  attorneys  fees 
on  appeal.  In  that  case  the  Court  held  that  in  the  light 
of  the  Horwitz  case  above  cited,  and  under  O.C.L.A. 
101-134,  not  only  was  the  party  maintaining  an  ac- 
tion arising  from  the  policy  entitled  to  reasonable  at- 
torneys fees  in  the  tiral  court,  but  that  if  said  allow- 
ance was  made  by  the  trial  court,  the  appellate  court 
would  also  award  reasonable  attorneys  fees  upon  affirm- 
ation of  the  judgment. 

CONCLUSION 

We  agree  with  appellant  that  in  this  field  of  law  a 
practical  approach  to  the  problem  is  essential.  These 
appellees  have  at  all  times  and  in  good  faith  been  actual 
litigants  in  this  declaratory  judgment  suit  and  interest- 
ed parties  and  have  properly  moved  the  trial  court  for 
reasonable  attorneys  fees  under  the  applicable  statute 
and  submit  to  this  appellate  court  that  on  the  basis  of 
the  judgment  entered  herein  these  appellees  are  entitled 
to  the  attorneys  fees  as  allowed  by  the  trial  court. 

Vergeer  &  Samuels, 

Harry  F.  Samuels, 

Attorneys  for  Appellees  Morris, 
512  Portland  Trust  Bldg., 
Portland  4,  Oregon. 
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REPLY  TO  BRIEF  OF  APPELLEES  MORRIS 

Appellees  Beulah  and  William  Morris  have  filed 
a  brief  in  this  court  seeking  to  sustain  the  trial 
court's  award  to  them  of  attorneys'  fees  against 
appellant  Oregon  Automobile  Insurance  Company. 
They  also  impliedly  suggest  (p.  7)  that  they  desire 
attorneys'  fees  on  this  appeal. 


In  our  opening  brief  (p.  ())  we  pointed  out  that 
regardless  of  the  outcome  of  this  case,  the  rights 
of  the  Morrises  are  fully  protected.  No  one  denies 
that  their  claims  will  be  paid  under  one  or  the  other 
of  the  two  policies.  The  only  question  is  which 
company  should  pay,  and  that  question  is  purely 
between  the  two  companies.  The  Morrises  need 
not  be  concerned  over  which  company  is  ultimately 
held  to  be  liable,  and  they  need  not  take  sides  in 
this  dispute. 

In  their  answer  (R.  43)  as  well  as  in  the  Pre-Trial 
Order  (R.  54)  the  Morrises  asserted  their  claim 
against  both  companies.  In  the  answer  filed  by 
Oregon  (R.  30-31),  in  the  Pre-Trial  Order  (R.  55-56), 
and  also  at  the  trial  of  this  case  (R.  91),  the  Oregon 
expressly  admitted  that  after  the  U.  S.  F.  &  G.  policy 
limits  have  been  paid,  then  Oregon  will  be  obli- 
gated to  pay  the  balance.  Oregon  has  never  denied 
coverage  except  on  the  sole  ground  that  the  U.  S. 
F.  &  G.  policy  is  applicable;  so  if  the  U.  S.  F.  &  G. 
policy  were  held  not  to  be  applicable,  then  there 
would  be  no  further  dispute  between  Oregon  and 
the  Morrises. 

We  therefore  suggest  that  there  was  no  real  need 
for  the  Morrises  to  participate,  by  counsel,  either 
in  the  trial  court  or  on  this  appeal.  Presumably 
the  only  reason  the  Morrises  w^ere  joined  as  parties 
was  so  that  w^hatever  determination  is  made  with 
respect  to  the  policies  will  be  an  end  of  the  matter. 


Certainly  the  Morrises  have  nothing  to  lose  by  this 
proceeding,  no  matter  which  way  it  is  decided. 

There  is  some  doubt  whether  a  counterclaim 
against  both  companies  in  a  declaratory  judgment 
action,  where  the  only  dispute  is  between  the  com- 
panies, is  an  "action  brought  upon  a  policy  of  in- 
surance" within  the  meaning  of  O.C.L.A.,  Sec.  101- 
134.  However,  the  Oregon  does  not  raise  that  ques- 
tion, and  at  the  time  of  trial  we  expressly  stated 
that  if  the  Oregon  policy  were  held  to  be  primary, 
we  would  not  oppose  the  allowance  of  some  attor- 
neys' fees  to  the  Morrises  (R.  152,  166,  175).  We 
did  think  the  amount  originally  claimed  (which 
was  on  a  contingency  basis,  R.  159)  was  excessive, 
and  we  argued  that  question  only  (R.  166-7). 

We  do  not  now  dispute  the  reasonableness  of 
the  fee  allowed  by  the  trial  court,  and  our  only 
objection  to  the  judgment  for  attorneys'  fees  is  that 
it  was  awarded  against  Oregon  rather  than  against 
U.  S.  F.  &  G.  We  now  reiterate  that  if  it  be  ulti- 
mately held  that  the  Oregon  policy  is  primary,  we 
do  not  object  to  the  allowance  of  attorneys'  fees 
which  was  made  by  the  trial  court.  Under  these 
circumstances  w^e  submit  that  any  further  award 
of  attorneys'  fees  on  this  appeal  would  be  unjus- 
tified. We  do  not,  of  course,  waive  our  position 
that  the  award  of  attorneys'  fees  in  the  trial  court 
should  have  been  against  U.  S.  F.  &  G.,  rather  than 
against  Oregon;  and  this  brings  us  back  to  the  real 
question  of  which  policy  is  primary. 


V 


REPLY  TO  BRIEF  OF  APPELLEE  U.  S.  F.  &  G. 

In  the  brief  filed  by  Appellee,  U.  S.  F.  &  G.,  that 
company  professes  to  reject  all  of  the  rules  out- 
lined in  our  opening  brief  by  which  the  courts 
have  resolved  the  question  presented  here,  and  it 
offers  in  lieu  thereof  only  the  following: 

"•  •  •  ^Yic  only  rule  that  can  be  followed  in 
determining  respective  responsibility  of  the  in- 
surance carriers  is  one  of  construction  of  the 
policies,  separately  and  in  connection  with  each 
other"  (Appellee's  Br.,  p.  26). 

While  the  foregoing  statement  is  no  doubt  unob- 
jectionable as  a  general  platitude,  it  unfortunately 
gives  no  help  in  particular  cases.  The  problem  in 
this  type  of  case  arises  only  because  the  two  policies 
are  mutually  contradictory,  and  the  language  of 
both  cannot  be  given  effect.  To  enforce  the  "other 
insurance"  clause  in  either  policy  is  automatically 
to  cancel  the  corresponding  clause  in  the  other 
policy.  It  is  because  the  two  cannot  be  harmonized 
that  the  courts  have  turned  to  such  factors  as  (1) 
the  priority  in  date  of  issuance,  (2)  the  general  or 
specific  nature  of  the  coverage,  and  (3)  the  ques- 
tion of  whose  named  insured  is  the  primary  tort- 
feasor. 

Such  considerations  are  not  outside  the  scope  of 
the  policies,  but  are  merely  the  methods  by  which 
the  courts  have  interpreted  the  policies  under  the 


facts  of  particular  cases.  Appellee  does  not  point 
to  any  language  in  its  policy  which  entitles  its 
"other  insurance"  clause  to  any  greater  weight  than 
that  of  Appellant,  and  in  the  absence  of  determina- 
tive language  the  question  can  only  be  decided  by 
reference  to  matters  such  as  those  we  suggest. 

The  Language  of  the  Policies 

If  any  distinction  can  be  drawn  between  the 
"other  insurance"  clauses  in  the  two  policies,  we 
submit  that  the  Oregon  policy  is  actually  more  em- 
phatic in  its  exclusion  than  that  of  U.  S.  F.  &  G. 
While  the  U.  S.  F.  &  G.  policy  says  that  it  "shall  be 
excess  insurance  over  any  other  valid  and  collectible 
insurance  available  to  the  Insured",  the  Oregon 
policy  says  that  "this  company  will  not  be  liable 
if  any  other  person,  firm  or  corporation  indemni- 
fied hereunder  is  covered  by  valid  and  collectible 
insurance  *  *  *". 

In  other  words,  the  U.  S.  F.  &  G.  policy  does  not 
absolutely  exclude  coverage  if  there  is  other  insur- 
ance, but  it  merely  seeks  to  be  excess;  while  the 
Oregon  policy  absolutely  excludes  coverage  so  long 
as  the  other  policy  exists.  In  effect,  as  we  pointed 
out  in  our  opening  brief,  the  two  clauses  may  have 
the  same  result,  because  when  the  U.  S.  F.  &  G.  limits 
are  exhausted  it  ceases  to  be  valid  and  collectible, 
and  the  Oregon  policy  then  comes  into  play.  So 
the  practical  operation  of  the  Oregon  exclusion  in 
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this  case  may  l)c  the  same  as  if  it  had  said  excess 
onlij.  I-'or  purposes  of  interpretation,  however,  if 
Appellee  wishes  to  stand  solely  on  the  language  of 
the  two  policies,  the  Oregon  exclusion  is  stronger 
than  that  of  U.  S.  F.  &  G.,  so  it  should  be  enforced 
in  preference  to  that  of  U.  S.  F.  &  G. 

In  discussing  the  U.  S.  F.  &  G.  policy.  Appellee 
says  "*  *  *  a  Plymouth  automobile  owned  by 
Suter  was  insured  by  the  United  States  Fidelity  and 
Guaranty  Company  *  *  *"  and  "the  fact  of  its 
insurance,  however,  has  given  rise  to  this  contro- 
versy" (Appellee's  Brief,  p.  3). 

If  by  such  statements  Appellee  seeks  to  give  the 
impression  that  it  insured  only  the  Plymouth  auto- 
mobile, and  not  Suter,  then  such  statements  are 
misleading.  On  the  contrary,  the  U.  S.  F.  &  G.  policy 
insures  "Ray  E.  Suter  and  or  Lela  Suter",  and  the 
insuring  agreement  is  "To  pay  on  behalf  of  the 
Insured  all  sums  which  the  Insured  shall  become 
legally  obligated  to  pay  *   *   *  etc."   In  its  "Use  of   , 
Other  Automobiles"  clause  the  U.  S.  F.  &  G.  agreed   i 
that  "such  insurance  as  is  afforded  bv  this  policv 
with  respect  to  said  automobile  [i.e.,  the  Plymouth]   \ 
applies  with  respect  to  any  other  automobile   *   *   * 
etc."  (Ex.  1,  R.  15-16). 

Thus  the  U.  S.  F.  &  G.  policy  insured  Suter, 
whether  driving  his  own  or  any  other  automobile, 
and  so  far  as  this  case  is  concerned  it  cannot  be 
said  that  its  coverage  with  respect  to  the  Plymouth 


was  of  any  stronger  effect  than  its  coverage  for 
any  other  vehicle  which  Suter  might  be  driving. 
Of  course,  the  "other  insurance"  clause  modifies 
the  "use  of  other  automobiles"  clause,  but  Appellee 
cannot  lift  itself  by  its  own  bootstraps  by  assum- 
ing that  its  coverage  is  basically  for  the  Plymouth 
and  only  incidentally  for  Suter.  The  exact  opposite 
is  true — that  its  coverage  is  basically  for  Suter,  re- 
gardless of  what  vehicle  he  is  using. 

By  the  same  token  the  Oregon  policy  is  basically 
for  the  purpose  of  insuring  the  Redmond  Motor 
Company,  and  such  coverage  as  it  extends  to  other 
persons  is  only  because  those  persons  happen  to 
be  driving  cars  owned  by  the  Redmond  Motor  Com- 
pany. With  the  Oregon  policy  the  coverage  follows 
the  vehicle,  to  include  any  permissive  driver;  where- 
as with  the  U.  S.  F.  &  G.  policy  the  coverage  follows 
Suter,  to  include  any  car  he  happens  to  be  driving. 
Therefore,  as  we  stated  in  our  opening  brief,  under 
the  facts  of  this  case  the  U.  S.  F.  &  G.  policy  is  driver 
insurance,  while  the  Oregon  policy  is  vehicle  insur- 
ance. 

The  validity  of  our  contention  that  driver  insur- 
ance is  primary  and  vehicle  insurance  is  secondary 
(Appellant's  Brief,  pp.  31-2,  37)  is  apparently  recog- 
nized by  Appellee,  for  it  seeks  to  twist  its  policy 
so  as  to  give  itself  the  benefit  of  that  rule.  Thus  on 
page  15  of  its  brief,  Appellee  states  with  reference 
to  the  cited  cases  that: 


"*  *  *  in  each  case  the  insurance  company 
having  coverage  of  the  person  responsible  for 
the  operation  of  the  vehicle  involved  in  the  ac- 
cident was  held  to  have  primary  coverage." 

That  is  exactl}^  our  position  in  this  case.  Here, 
Suter  was  responsible  for  the  operation  of  the  ve- 
hicle involved,  and  the  Redmond  Motor  Company 
was  not.  The  U.  S.  F.  &  G.  had  insured  Suter,  where- 
as the  Oregon  had  insured  Redmond  Motor  Com- 
pany. We  submit  that  for  this  reason  alone,  apart 
from  the  other  factors  involved,  the  U.  S.  F.  &  G. 
policy  was  primary. 

Appellee  suggests  in  its  brief  (p.  16)  that  there 
is  doubt  whether  the  U.  S.  F.  &  G.  policy  applies  at 
all,  because  of  an  exclusion  with  respect  to  "any 
accident  arising  out  of  the  operation  of  an  auto- 
mobile repair  shop,  public  garage,  sales  agency, 
*  *  *  etc."  There  is  not  the  slightest  evidence  in 
this  case  that  the  accident  in  question  arose  out  of 
the  operation  of  a  garage  or  similar  agency.  The 
stipulated  facts  are  merely: 

"That  on  or  about  October  15,  1949,  the  de- 
fendant Rajanond  Suter  was  driving  and  oper- 
ating a  certain  Mercury  automobile,  bearing 
dealer's  license  A75,  belonging  to  the  defendant 
Redmond  Motor  Company,  with  the  knowledge 
and  consent  of  the  Redmond  Motor  Company. 
At  said  time  a  collision  occurred  between  the 
vehicle  Raymond  Suter  was  operating  and  an 
automobile    in    which    the    defendant    Beulah 
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Morris  was  a  passenger,  as  a  result  of  which 
said  Beulah  Morris  received  certain  personal 
injuries"  (R.  50). 

There  is  no  evidence  in  the  record  wiiatsoever 
to  support  Appellee's  assertion  (Appellee's  Brief, 
p.  2)  that  Suter  had  obtained  the  car  for  demon- 
stration purposes,  or  that  he  was  considering  pur- 
chasing it.  Furthermore,  even  if  there  were  such 
evidence,  that  would  not  make  the  accident  one 
arising  out  of  the  operation  of  a  garage  or  similar 
agency. 

Computation  of  Insurance  Premiums 

In  its  brief  (p.  26)  Appellee  makes  the  following 
assertion,  in  support  of  its  contention  that  vehicle 
coverage  should  be  primary  and  driver  coverage 
secondary: 

"*  *  *  It  is  a  known  fact  that  many  different 
types  of  vehicles  are  insured,  namely,  public 
or  private,  business  or  pleasure,  large  or  small, 
old  or  new,  and  in  good  or  bad  condition.  The 
result  is  that  insurance  carriers  customarily 
consider  the  above  categories  in  fixing  the 
premium    *    *    *." 

At  the  time  of  the  hearing  in  the  trial  court,  the 
Oregon  offered  evidence  relating  to  the  manner  of 
computing  liability  insurance  premiums,  which  evi- 
dence tended  to  prove  the  contrary  of  Appellee's 
contention  above  quoted  (R.  169-174).  The  evidence 
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was  offered  pursuant  to  a  proposed  amendment  to 
the  Pre-Trial  Order,  which  was  as  follows: 

"The  defendants  Houk  Motor  Company,  Red- 
mond Motor  Company,  and  Oregon  Automobile 
Insurance  Company  contend  that  in  the  busi- 
ness of  automobile  liability  insurance  generally 
and  as  carried  on  by  the  defendant  Oregon 
Automobile  Insurance  Company  in  particular, 
when  separate  policies  exist  covering  the  driver 
and  the  car,  the  insurance  on  the  driver  is  con- 
sidered primary  and  that  on  the  car  is  consid- 
ered secondary,  and  in  computing  rates  for 
liability  insurance  such  rates  are  based  on  the 
risks  arising  from  the  particular  driver  and 
have  no  relation  to  the  particular  kind  of  car 
being  driven"  (R.  112-113). 

At  that  time  Appellee  objected  to  the  amendment, 
and  the  court  denied  the  amendment  (R.  113),  al- 
though leave  to  amend  the  Pre-Trial  Order  in  cer- 
tain respects  had  previously  been  expressly  reserved 
(R.  107).  The  trial  court  then  rejected  the  offer 
of  proof  which  was  made  to  support  the  proposed 
amendment  (R.  174). 

Appellee  has  itself  now  made  an  issue  with  respect 
to  the  manner  of  fixing  insurance  premiums,  and 
we  therefore  submit  that  the  court  may  consider 
our  offer  of  proof  on  that  subject.  Since  our  evi- 
dence was  the  only  proof  on  that  issue,  it  stands 
undisputed.   Under  Rule  15,  F.R.C.P.,  "when  issues 
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not  raised  by  the  pleadings  are  tried  by  express  or 
implied  consent  of  the  parties,  they  shall  be  treated 
in  all  respects  as  if  they  had  been  raised  in  the 
pleadings." 

The  evidence  to  which  we  refer  (after  qualifying 
the  witness)  showed  that  classifications  for  liability 
rates  are  established  by  statistical  bureaus  from  the 
accumulation  of  experience  figures  from  various 
insurance  companies;  that  the  National  Bureau  of 
Casualty  Underwriters  issues  a  manual  of  rate  clas- 
sifications for  all  types  of  liability  insurance;  that 
Appellant,  Oregon  Automobile  Insurance  Company, 
follows  generally  the  classifications  so  established*; 
that  the  factors  entering  into  computation  of  an 
automobile  liability  rate  are  "the  territory  or  loca- 
tion, the  individual,  his  age,  occupation,  perhaps, 
or  the  use  made  of  the  automobile";  and  that  the 
particular  kind  of  automobile  he  is  driving  has  no 
bearing  (R.  171).  The  evidence  further  showed  that 
prior  to  March,  1940,  the  kind  of  automobile  was 
a  factor,  but  that  about  that  time  there  was  a  com- 
plete change,  and  since  then  the  kind  of  automobile 
has  been  of  no  importance  (R.  171-173). 

With  respect  to  a  garage  liability  policy,  such 
as  the  Oregon  policy  in  this  case,  it  was  testified 
that  the  premium  was  computed  on  the  basis  of 
the  insured's  payroll,  without  consideration  of  the 


*Tlie  use  of  insurance  rating  bureaus  is  specifically  authorized  by 
statute  in  Oregon.    Chapters  337  and  338,  Or.  Laws,  11)47. 
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kind  or  number  of  vehicles  involved  (R.  173-4). 
The  basic  garage  liability  features  of  the  policy 
only  cover  the  garage  itself  and  its  employees,  and 
when  an  additional-interests  clause  is  added,  such 
as  in  this  case,  the  premium  for  the  coverage  for 
permissive  drivers  is  merely  a  percentage  of  the 
basic  payroll  premium  (R.  173-4). 

Thus  the  evidence  shows  that  during  the  times 
involved  in  this  case  insurance  carriers  did  not  cus- 
tomarily consider  the  types  of  vehicles  in  fixing 
premiums,  as  Appellee  asserts,  but  on  the  contrary, 
the  factors  affecting  premiums  related  entirely  to 
the  risks  pertaining  to  the  particular  driver. 

In  fact.  Appellee's  own  policy  shows  that  for 
rating  purposes  certain  classifications  are  estab- 
lished which  depend  upon  (1)  the  type  of  driving 
involved,  (2)  the  age  of  the  driver,  and  (3)  the 
probable  yearly  mileage  (R.  19-20).  Nothing  is  said 
in  Appellee's  own  classification  about  the  type  of 
vehicle  to  be  driven.  Thus  Appellee's  assertion 
about  premium  computation  is  refuted  not  only 
by  the  evidence  in  the  record,  but  by  its  own  policy. 

Since  it  is  recognized  in  the  trade  (as  common 
experience  would  also  indicate)  that  liability  haz- 
ards are  dependent  upon  factors  personal  to  the 
driver,  and  not  related  to  the  particular  automobile, 
we  submit  that  the  driver's  coverage  should  be  pri- 
mary and  the  vehicle  coverage  should  be  secondary. 
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Appellee's  Cases 

As  we  pointed  out  in  our  opening  brief,  the  courts 
have  had  some  difficulty  with  this  problem,  and 
the  cases  are  not  all  in  agreement.  However,  Ap- 
pellee has  cited  only  four  cases  in  addition  to  those 
discussed  in  our  opening  brief,  and  of  these  not 
one  can  fairly  be  said  to  be  contrary  to  our  position 
here. 

In  Great  American  Indemnity  Co.  u.  McMenamin, 
134  S.W.  (2d)  734  (Tex.  Civ.  App.,  1939),  one  Lowe 
was  an  employee  of  Paramount,  and  he  caused  an 
accident  while  on  business  of  his  employer,  render- 
ing Paramount  liable  to  the  injured  person.  Judg- 
ment in  the  tort  action  was  returned  only  against 
Paramount,  because  Lowe  was  outside  the  juris- 
diction. Lowe  had  been  driving  his  own  personal 
car,  and  he  carried  his  own  insurance  with  the 
Great  American.  His  policy  with  Great  American 
had  an  omnibus  clause  protecting  those  legally  re- 
sponsible for  the  use  of  his  automobile,  but  exclud- 
ing coverage  if  such  additional  insured  had  other 
valid  and  collectible  insurance.  Paramount  itself 
had  a  non-ownership  policy  with  the  Emplo\^er's 
Liability  Company,  protecting  it  against  liability 
arising  out  of  the  use  of  any  automobile  in  its 
business.  Its  policy  contained  a  clause  making  it 
excess  only,  if  there  was  other  insurance  on  behalf 
of  any  one  other  than  its  named  insured  under 
which  Paramount  would  be  entitled  to  protection. 
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The  court  held  that  the  Great  American  policy  was 
primary  and  the  Employer's  policy  was  excess. 

This  is  not  contrary  to  our  position,  but  in  fact 
supports  it.  Paramount  was  not  the  primary  tort 
feasor,  but  was  only  vicariously  liable  because  of 
the  master  and  servant  relationship.  Since  the  pri- 
mary tort-feasor — Lowe — was  the  named  insured 
in  the  Great  American  policy,  the  holding  that  such 
policy  was  primary  was  in  line  with  the  cases  cited 
under  Point  III  of  our  opening  brief  (pp.  28-32). 
Furthermore,  Lowe  was  driving  his  own  car  at  the 
time  of  the  accident,  and  Great  American  would 
have  been  liable  to  pay  the  tort  judgment  on  behalf 
of  Lowe  himself,  except  for  the  fact  that  Lowe  was 
outside  the  jurisdiction. 

The  case  of  Travelers  Indemnity  Co.  v.  State  Auto- 
mobile Ins.  Co.,  67  Ohio  App.  457,  37  N.E.  (2d)  198 
(1941)  (erroneously  cited  by  Appellee  as  34  N.E. 
198),  can  be  harmonized  with  the  cases  cited  in  our 
opening  brief  because  there  the  owner's  policy, 
which  was  held  to  be  primary,  was  issued  on  May 
18,  1938,  and  the  driver's  policy,  which  was  held 
to  be  excess,  was  not  issued  until  September  14, 1938. 
As  we  have  previously  pointed  out  (Point  I,  Appel- 
lant's Brief,  pp.  23-25)  a  number  of  cases  hold  the 
policy  of  prior  date  to  be  primary,  and  in  the  present 
case  the  U.  S.  F.  &  G.  policy  is  earlier  in  date.  The 
opinion  in  that  case  is  unsatisfactory,  however,  for 
it  does  not  really  analyze  the  question  and  does  not 
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state  the  reasoning  by  which  the  court  arrived  at 
its  decision. 

The  case  of  State  Farm  Mutual  v.  Hall,  292  Ky. 
22,  165  S.W.  (2d)  838  (1942)  (erroneously  cited  by 
Appellee  as  165  S.W.  838),  can  likewise  be  explained 
on  the  ground  that  the  owner's  policy  was  issued 
on  October  26,  1938,  and  the  rider  on  the  driver's 
policy,  which  covered  his  use  of  other  automobiles, 
was  not  issued  until  May  29,  1939.  However,  that 
case  does  not  decide  the  question  presented  here, 
for  the  owner's  policy  had  not  been  pleaded,  and 
it  does  not  appear  what,  if  any,  provision  it  con- 
tained dealing  with  other  insurance.  In  sending 
the  case  back  for  further  proceedings,  the  court 
pointed  out  that  it  could  not  pass  on  the  merits  as 
between  the  two  companies  until  the  ow^ner's  policy 
was  pleaded. 

Likewise,  the  case  of  Speier  v.  Ayling,  158  Pa. 
Super.  404,  45  A.  (2d)  385  (1946),  does  not  decide 
the  present  question,  because  in  that  case  only  one 
of  the  policies  had  any  excess  clause  at  all.  Ayling 
was  driving  Speier's  automobile,  and  Speier  was 
riding  in  the  car.  An  accident  occurred  by  reason 
of  Ayling's  negligence,  and  Speier  recovered  judg- 
ment against  Ayling.  Ayling  (the  driver)  carried 
insurance  with  Allstate,  which  covered  him  while 
driving  any  automobile,  and  Speier  (the  owner) 
had  a  policy  with  Threshermen,  which  covered  per- 
missive drivers.    Both  policies  provided  that  they 
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would  pro-rate  with  other  insiiranee,  but  the  All- 
state policy  provided  that  as  to  Ayling's  use  of  other 
cars,  its  coverage  was  excess  only.  The  Thresher- 
men  policy  did  not  have  an  excess  insurance  clause 
(45  A.  (2d)  388,  n.  6).  The  court  held  that  the 
Allstate  policy  was  liable,  but  the  decision  has  no 
bearing  on  a  situation  where,  as  here,  both  policies 
have  excess  clauses. 

The  other  cases  cited  or  relied  on  by  Appellee 
have  already  been  discussed  in  our  opening  brief, 
and  it  would  be  an  imposition  for  us  to  repeat  our 
analysis  of  those  cases.  We  would  point  out,  how- 
ever, that  the  quotation  from  Appleman  (Appellee's 
Brief,  p.  19)  is  a  good  illustration  of  the  circular 
reasoning  condemned  by  the  Court  of  Appeals  for 
the  Second  Circuit  in  the  Kearns  case  (118  F.  (2d) 
33,  cert.  den.  313  U.S.  579).  What  Appleman  says, 
in  effect,  is  that  the  other  insurance  clause  in  the 
primary  policy  is  not  given  effect  because  the  in- 
surance under  the  excess  policy  is  not  collectible, 
so  long  as  the  primary  policy  exists.  This  merely 
begs  the  question,  for  it  assumes  that  one  or  the 
other  is  primary  to  start  with.  No  reason  is  of- 
fered— and  Appellee  suggests  none  in  this  case — 
wh}^  the  other  insurance  clause  in  the  owner's  policy 
is  not  entitled  to  as  much  weight  as  the  other  insur- 
ance clause  in  the  driver's  policy. 

In  order  to  avoid  such  fallacious  reasoning  it  is 
necessary  to  look  to  the  underlying  purpose  of  the 
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two  types  of  insurance — i.e.,  driver  coverage  and 
vehicle  coverage.  The  U.  S.  F.  &  G.  policy  was  in- 
tended to  protect  its  named  assured,  Suter,  no  matter 
what  car  he  was  driving,  and  its  premium  was  com- 
puted on  the  basis  of  his  driving  risks — his  age, 
occupation,  residence,  and  the  amount  and  kind  of 
driving  he  would  likely  be  doing.  On  the  other 
hand,  the  Oregon  policy  was  intended  to  protect 
the  Redmond  Motor  Co.,  and  the  coverage  it  ex- 
tended to  permissive  drivers  such  as  Suter  w^as 
purely  incidental  to  its  main  purpose.  The  premium 
for  the  Oregon  policy  was  computed  on  the  basis 
of  the  assured's  payroll.  Whereas  the  assured's  pay- 
roll, as  an  indication  of  the  size  and  scope  of  its 
business,  w^ould  have  an  actuarial  bearing  on  the 
risks  arising  from  the  assured's  own  operations,  it 
would  obviously  not  reflect  any  risk  arising  from 
Suter's  driving  ability  or  accident  history.  Suter 
was  totally  unknown  to  the  Oregon,  but  he  was  the 
very  person  with  whom  U.  S.  F.  &  G.  had  directly 
contracted. 

Thus  the  practical  considerations  of  the  insurance 
business,  as  well  as  the  rationale  of  the  decided 
cases,  point  to  the  U.  S.  F.  &  G.  policy  as  the  primary 
coverage.  This  does  not  "nullify  the  rule  of  respon- 
deat superior"  (Appellant's  Brief,  p.  18)  nor  does 
it  "throw  out  of  the  window  all  coverage  of  cor- 
porations" (Appellant's  Brief,  p.  26).  The  question 
only  arises  where  both  policies  are  otherwise  ap- 
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plicable,  and  to  hold  that  the  tort  feasor's  polic}' 
is  primary  does  not  invalidate  the  other,  but  merely 
postpones  it  until  the  tort  feasor's  own  policy  has 
first  been  used. 


CONCLUSION 

We  therefore  submit  that  the  trial  court  erred 
in  holding  the  Oregon  polic^^  to  be  primary  and 
the  U.  S.  F.  &  G.  policy  to  be  excess,  and  that  this 
court  should  reverse  that  determination  and  hold 
the  U.  S.  F.  &  G.  policy  to  be  primary  and  the  Oregon 
policy  to  be  excess.  As  far  as  the  Morrises  are  con- 
cerned, their  rights  will  follow  automatically  from 
whatever  determination  is  made  between  the  two 
companies. 

Respectfully  submitted, 

Randall  B.  Kester, 

Maguire,  Shields,  Morrison  &  Bailey, 
Attorneys  for  Appellant, 

723  Pittock  Block, 
Portland  5,  Oregon. 
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In  the  United  States  District  Court,  Northem 
District  of  California,  Southern  Division 

No.  30595 

WALLACE  CHINA  CO.,  LTD., 

Plaintiff, 

vs. 

ANTONE  PAGLIERO,  ARTHUR  PAGLIERO, 
and  JOHN  PAGLIERO,  Doing  Business  as 
TECHNICAL  PORCELAIN  &  CHINA- 
WARE  CO.  and  ANTONE  PAGLIERO, 
MARY  JEAN  PAGLIERO  and  DELINA 
PAGLIERO,  Doing  Business  as  PYRAMID 
ALLOY  MANUFACTURING  CO., 

Defendants. 

COMPLAINT   FOR   UNFAIR   COMPETITION 
AND  TRADE-MARK  INFRINGEMENT 

Comes  Now  the  plaintiff  with  its  complaint  and 
alleges  as  follows: 

1.  Plaintiff  Wallace  China  Co.,  Ltd.,  is  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California  and  has  an 
established  place  of  business  at  Huntington  Park, 
Vernon,  County  of  Los  Angeles,  California,  ad- 
jacent the  city  of  Los  Angeles. 

2.  Defendants  Antone  Pagliero,  Arthur  Pag- 
liero  and  John  Pagliero  are  residents  of  the  North- 
ern District  of  California  and  general  partners 
doing  business  as  Technical  Porcelain  &  Chinaware 
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Co.  with  an  established  office  and  plant  at  6416 
Manila  Avenue,  El  Cerrito,  Contra  Costa  County, 
State  of  California.  Plaintif:  alleges,  on  informa- 
tion and  belief,  that  defendants  Antone  Pagliero, 
Mary  Jean  Pagliero  and  Delina  Pagliero  are  part- 
ners doing  business  at  the  same  location  under  the 
name  and  style  Pyramid  Alloy  Manufacturing  Co. 

3.  This  is  an  action  for  infringement  of  trade- 
marks and  for  unfair  competition  and  the  amount 
in  controversy  exceeds  Three  Thousand  Dollars 
($3,000.00) ;  this  Court  has  jurisdiction  under  the 
provisions  of  the  Lanham  Trade-Mark  Act  of  July 
5,  1946,  15  U.S.C.A.  §§1051-1127  and  28  U.S.C.A. 
§§1337  and  1338. 

4.  For  over  twenty  years  last  past,  plaintiff  cor- 
poration has  been  and  still  is  engaged  in  the  manu- 
facture and  sale  of  vitrified  hotel  china  throughout 
the  western  part  of  the  United  States  of  America 
and  the  territory  of  Hawaii;  plaintiff  alleges  that 
about  forty  per  cent  of  its  products  are  shipped  in 
interstate  commerce,  and  that  it  has  over  fifty 
established  dealers  for  its  vitrified  hotel  china 
throughout  California  and  in  other  states,  includ- 
ing Oregon,  Washington,  Utah,  Oklahoma,  Kansas, 
Louisiana,  Georgia  and  Texas. 

5.  Plaintiff  corporation,  by  the  exercise  of  much 
effort  and  judgment  and  the  expenditure  of  large 
sums  of  money  for  technical  assistance,  supervision, 
equipment  and  materials,  and  the  exercise  of  great 
care  in  the  preparation  of  clays  and  ingredients 
entering   into   the  manufacture   of   vitrified   hotel 
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china,  the  selection  and  use  of  specialized  equip- 
ment for  forming  and  burning  the  china,  the  com- 
pounding of  glazes,  and  the  inspection  and  packag- 
ing of  the  china,  has  manufactured  and  extensively 
sold  vitrified  china  of  high  durability  and  quality 
to  many  dealers  and  purchasers.  Plaintiff  corpo- 
ration has  employed  artists  to  create  and  design 
new,  unique  and  original  patterns  and  developed 
distinctive  patterns  and  methods  of  reproducing 
them  on  china,  said  patterns  imparting  attractive- 
ness, desirability  and  sales  appeal  to  the  china  man- 
ufactured by  plaintiff. 

6.  Plaintiff  alleges  that  it  used  and  is  using  dis- 
tinctive trade  names  or  trade-marks  to  indicate  the 
nature,  quality,  and  source  of  its  china ;  that  among 
trade  names  so  appropriated  and  used  by  plaintiff 
are  '^Shadowleaf,"  "Tweed,"  "Hibiscus"  and 
"Magnolia";  that  plaintiff  uses  the  said  trade 
names  in  connection  wdth  its  china  bearing  dis- 
tinctive patterns  and  applies  said  trade  names  to 
containers  in  which  said  china  is  shipped  and  sold 
(in  interstate  and  intrastate  commerce) ;  that  said 
trade  names  have  been  extensively  used  and  are 
used  in  catalogs  and  advertising  matter  published 
by  plaintiff  and  its  dealers. 

7.  Plaintiff  alleges  that  by  reason  of  the  expend- 
iture of  its  effort,  time  and  money  and  the  high 
quality  and  durability  of  plaintiff's  china,  and  the 
distinctive  and  attractive  appearance  thereof,  due 
to  the  original  patterns  employed  and  the  wide  dis- 
tribution of  the  china,  plaintiff's  china  has  become 
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popular  and  has  engendered  a  large  and  valuable 
good  will  and  a  high  reputation;  that  the  appear- 
ance of  plaintiff's  china,  by  reason  of  the  attractive 
and  distinctive  patterns,  is  recognized  by  the  pur- 
chasing trade  as  representing  high  quality  china 
originating  with  plaintiff.  Plaintiff  has  expended 
much  time  and  effort  through  its  salesmen  and  rep- 
resentatives and  by  advertising  and  exhibiting  the 
china  bearing  said  distinctive  patterns  in  building 
up  and  acquiring  a  demand  for  said  china  and  a 
good  will  therein.  That  Exhibit  1,  attached  hereto, 
is  a  pattern  transfer  originated  by  plaintiff  and 
known  by  the  trade  name  ''Shadow^leaf,"  said  pat- 
tern being  used  by  plaintiff  on  its  china. 

8.  Plaintiff  alleges  that  the  various  trade  names 
and  each  of  them  appropriated  and  used  by  plain- 
tiff have  acquired  and  represent  a  large  and  valu- 
able good  will  and  high  reputation  and  are  asso- 
ciated with  and  recognized  by  the  purchasing  trade 
as  representing  china  originating  with  plaintiff  and 
bearing  said  distinctive  patterns;  that  plaintiff's 
customers  and  the  purchasing  public  ask  for  china 
by  trade  name  and  expect  to  get  china  manufac- 
tured by  plaintiff  and  bearing  plaintiff's  designs. 

9.  Plaintiff  alleges  that  defendants  have  engaged 
in  a  premeditated,  perfidious  and  willful  course  of 
conduct  designed  to  destroy  the  good  will,  reputa- 
tion and  business  of  plaintiff  and  its  trade-marks 
and  patterns  by  copying  said  distinctive  patterns 
originated  and  popularized  by  plaintiff  and  by  using 
the  trade  names  first  appropriated  and  used  by 
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plaintiff.  Plaintiff  alleges  that  defendants  have 
conspired  with  the  engraver  (Gamier  Engraving 
Co.  of  Los  Angeles,  California),  formerly  taught 
and  trained  by  plaintiff  in  the  preparation  of  rollers 
for  the  production  of  pattern  transfers,  and  have 
willfully,  deliberately  and  surreptitiously  had  such 
engraver  make  rollers  for  and  on  behalf  of  defend- 
ants, which  rollers  are  a  copy  of  plaintiff's  rollers 
and  defendants  have  used  and  are  now  using  such 
copied  rollers  in  making  copies  of  plaintiff's  pat- 
terns; that  Exhibit  2  attached  hereto  and  made  a 
part  of  this  verified  complaint  is  a  pattern  trans- 
fer made  by  defendants  in  slavish  imitation  of 
plaintiff's  pattern  Exhibit  1,  by  the  copied  rollers 
and  used  by  defendants  upon  china  sold  by  defend- 
ants in  interstate  and  intrastate  commerce  and  in 
competition  with  plaintiff;  that  defendants  have 
copied  various  of  plaintiff's  original  patterns, 
including  the  patterns  known  by  trade  names 
^'Shadowleaf,"  "Tweed,"  ''Hibiscus,"  and  ''Mag- 
nolia," have  applied  said  copied  patterns  to  china 
and  have  sold  and  are  selling  said  china  to  the  great 
damage  and  injury  to  plaintiff  and  its  reputation, 
good  will  and  business.  Plaintiff  alleges  that  the 
china  sold  by  defendants  bears  a  willful,  deceptive 
copy  of  plaintiff's  original  patterns  and  is  a  fraud 
upon  the  purchasing  public,  and  alleges  that  Ex- 
hibit 3  attached  hereto  is  a  plate  manufactured  and 
sold  by  plaintiff  under  the  name  "Shadowleaf" 
and  that  Exhibit  4  attached  hereto  is  a  plate  manu- 
factured and  sold  by  defendants  under  the  name 
"Shadowleaf." 
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10.  Plaintiff  alleges  that  defendants  have  been 
and  are  selling,  offeiing  for  sale  and  advertising 
china  bearing  copies  of  plaintiff's  distinctive  pat- 
terns under  plaintiff's  trade  names  in  California 
and  elsewhere.  Plaintiff  alleges  that  Exhibits  7a 
and  7b  attached  hereto  are  copies  of  price  lists  dis- 
tributed by  defendants  offering  china  under  plain- 
tiff's trade  names  "Tweed,"  ''Shadowleaf "  and 
''Hibiscus."  Plaintiff  further  alleges  that  as  a  part 
of  their  plan  to  appropriate  the  good  will  and  busi- 
ness of  ])laintiff  and  to  deceive  the  purchasers  into 
purchasing  defendants'  china  instead  of  plaintiff's 
china,  defendants  have  copied  the  color,  marking 
and  arrangement  of  plaintiff's  shipping  cartons; 
that  Exhibit  5  appended  hereto  is  a  photostat  of 
one  of  plaintiff's  cartons  used  in  shipping  "Shadow- 
leaf"  china;  that  Exhibit  6  attached  hereto  is  a 
photostat  of  one  of  defendants'  cartons  used  in 
shipping  the  imitation.  Plaintiff  alleges  that  by 
the  acts  herein  complained  of  defendants  deceive 
the  public  with  respect  to  the  nature,  quality  and 
source  of  the  china  and  damage  the  plaintiff  in  its 
good  will,  reputation  and  business;  that  the  sale 
by  defendants  of  china  beamig  the  copied  patterns 
is  a  direct  infringement  of  plaintiff's  rights  and 
the  good  will  attached  thereto  and  constitute  unjust 
enrichment  by  defendants.  That  the  acts  of  de- 
fendants complained  of  herein  are  related  to  and 
constitute  a  part  of  defendants'  acts  in  infringing 
upon  plaintiff's  trade  names  and  constitute  unfair 
competition  and  an  aggravation  of  damages  to 
lolaintiff. 
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11.  Plaintiff  alleges  that  the  sale  of  china  by 
defendants  under  the  trade  names  first  appropri- 
ated and  used  by  plaintiff  is  calculated  to  deceive 
the  public  and  constitutes  a  palming  oft  of  defend- 
ants' china  as  china  of  plaintiff,  and  by  such  sales 
defendants  are  appropriating  to  themselves  the 
good  will  belonging  to  plaintiff;  that  by  reason  of 
the  acts  herein  complained  of  defendants  have  made 
and  are  making  it  possible  for  defendants'  dealers 
to  commit  a  fraud  upon  the  purchasing  public. 

12.  All  of  the  aforesaid  acts  of  defendants  are 
contrary  to  plaintiff's  rights  and  contrary  to  com- 
mercial good  faith  and  to  the  normal  and  honorable 
development  of  business  activities.  Defendants  have 
been  notified  to  cease  such  acts  but  continue  to  copy 
said  patterns  and  to  sell  china  under  plaintiff's 
trade  names  and  will  continue  to  sell  said  infring- 
ing china  and  perform  acts  of  unfair  competition 
to  the  irreparable  damage  of  plaintiff  miless  re- 
strained by  this  Court.  Plaintiff  has  already  been 
damaged  in  an  amomit  in  excess  of  Twenty  Thou- 
sand Dollars  ($20,000.00)  and  will  continue  to  be 
damaged  in  an  increasing  amount  from  day  to  day 
unless  defendants  are  enjoined  and  unless  immedi- 
ately restrained,  defendants  will  completely  and 
irreparably  destroy  and  nullify  plaintiff's  good 
will  and  values  owned  by  plaintiff. 

Wherefore,  plaintiff  prays: 

I 

(1)     That  defendants  and  each   of  them,   their 

agents,    representatives,    attorneys,    servants    and 
those  acting  in  privity  and  concert  with  them,  be 


10  Antone  Pagliero,  et  al., 

enjoined  during  the  pendency  of  this  action  and 
permanently  from  infringing  the  rights  of  plain- 
tiff in  any  manner  and  from  making  or  causing  to 
be  made,  selling,  offering  for  sale,  advertising,  ex- 
hibiting, marketing  or  otherwise  disposing  of  china 
bearing  patterns  deceptively  similar  to  those  origi- 
nated by  plaintiff  or  referred  to  or  identified  by 
plaintiff's  trade  names. 

(2)  That  defendants  and  each  of  them  be  re- 
quired to  pay  to  plaintiff  such  damages  as  plaintiff 
has  sustained  in  consequence  of  said  unfair  trade 
practices,  unfair  competition  and  trade-mark  in- 
fringement, and  to  account  for  all  gains,  profits 
and  advantages  derived  by  defendants  by  the  said 
practices  and  that  such  damages  be  trebled  by  rea- 
son of  the  willful,  deliberate  and  wanton  character 
of  said  acts  of  imfair  competition. 

(3)  That  defendants  and  each  of  them  pay  to 
plaintiff  the  cost  of  this  action  and  reasonable  at- 
torneys' fees  to  be  allowed  to  plaintiff  by  the  Court. 

(4)  For  such  other  and  further  relief  as  to  this 
Court  seems  just  and  proper. 

WALLACE  CHINA  CO.,  LTD. 

By  /s/  KENNETH  O.  WOOD, 
President. 

/s/  C.  A.  MIKETTA, 

NAYLOR  &  LASSAGNE, 

By  /s/  JAS.  M.  NAYLOR, 

Attorneys  for  Plaintiff. 
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State  of  California, 
County  of  Los  Aiigeles — ss. 

Kenneth  O.  Wood,  being  first  duly  sworn,  states 
that  he  is  president  of  Wallace  China  Co.,  Ltd., 
the  corporation  named  as  plaintiff  in  the  above  ac- 
tion; that  he  has  read  the  foregoing  complaint; 
that  the  same  and  every  allegation  thereof  is  true 
and  correct  to  his  own  knowledge  except  as  to  those 
allegations  made  upon  information  and  belief,  and 
as  to  those  allegations  he  believes  them  to  be  true. 

/s/  KENNETH  O.  WOOD. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  May,  1951. 

[Seal]        /s/  MILDRED  K.  BADGER, 
Notary  Public  in  and  for  the  County  and  State 
above  named. 

My  Commission  Expires  Mar.  2, 1952. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  PRELIMINARY  INJUNCTION 

Plaintiff  petitions  this  Court  to  issue  a  pre- 
liminary injunction  restraining  defendants  from 
acts  of  mifair  competition  and  in  support  of  this 
petition  submits  the  appended  affidavits  and  ex- 
hibits and  the  accompanying  points  and  authorities. 

The  grounds  upon  which  plaintiff  is  entitled  to 
a  preliminary  injunction  are: 

1.  Plaintiff  is  engaged  in  the  manufacture  and 
sale  of  hotel  china  bearing  original  patterns,  such 
china  being  identified  by  plaintiff's  trade  names 
''Shadowleaf,"  "Tweed,"  "Magnolia,"  "Hibiscus," 
etc.  (Verified  Complaint,  paragraphs  4  and  6,  affi- 
davits of  Elster,  page  A-2 ;  Stein,  page  B-2 ;  Wood, 
page  D-3;  Delany,  page  E-2  and  3;  Clifford,  page 
F-1  and  2). 

2.  Salability  of  china  is  dependent  upon  attrac- 
tive appearance.  Distinctive  and  original  patterns 
have  been  originated  by  plaintiff  for  its  hotel  china, 
such  patterns  being  identified  by  plaintiff's  original 
trade  names.  (Complaint,  paragraph  6;  affidavits 
of  Elster,  page  A-3  and  4 ;  Wood,  page  D-2 ;  Delany, 
page  E-2  and  3;  Stein,  page  B-2). 

3.  Plaintiff  has  extensively  sold  hotel  china  bear- 
ing its  original  patterns,  under  its  trade  names, 
throughout  California  and  in  many  other  states. 
Over  fifty  dealers  are  engaged  in  selling  this  hotel 
china.    Plaintiff  and  its  dealers  have  extensively 
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advertised  the  china.  (Complaint,  paragraplis  4,  5 
and  6 ;  affidavits  of  Wood,  page  I)-2  and  4 ;  Delany, 
page  E-2  and  5;  Elster,  pages  A-2  and  3;  see  Ex- 
hibit 8  ilhistrative  of  advertisement). 

4.  Purchasers  buy  hotel  china  by  appearance 
and  trade  name.  Purchasers  recognize  and  asso- 
ciate the  patterns  and  trade  names  as  indicating 
china  originating  with  plaintiff.  (Complaint,  para- 
graphs 7,  8;  affidavits  of  Elster,  page  A-2  and  3; 
Stein,  page  B-2;  Wood,  page  D-4;  Delany,  page 
E-3  and  5;  Clifford,  page  E-2;  Robertson,  page 
C-2). 

5.  The  original  patterns  and  trade  names  owned 
by  plaintiff,  developed  by  plaintiff's  efforts  and 
expenditure  of  time,  money  and  skill,  have  de- 
veloped and  represent  good  will  and  reputation 
which  is  recognized  by  the  trade  and  purchasing 
public.  (Complaint,  paragraphs  7  and  8;  Affidavits 
of  Elster,  page  A-2;  Stein,  page  B-1  and  2;  Wood, 
page  D-3  and  4;  Delany,  page  E-3  and  4;  Clifford, 
page  F-2  and  3). 

6.  Defendants  have  copied  plaintiff's  distinctive 
patterns  and  are  selling  hotel  china  bearing  such 
patterns,  (Verified  Complaint,  paragraphs  9  and 
10;  compare  Exhibits  1  and  2,  Exhibits  3  and  4, 
Exhibits  9  and  10,  Exhibits  11  and  12,  Exhibits 
13  and  14;  affidavits  of  Elster,  page  A-3  and  4; 
Robertson,  page  C-2;  Wood,  page  D-4  and  5; 
Delany,  page  E-4;  Clifford,  page  F-3). 

7.  Defendants  are  selling  and  offering  for  sale 
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hotel  china  under  the  trade  names  owned  by  plain- 
tiff. (Verified  complaint,  paragraphs  10  and  11 ; 
affidavits  of  Elster,  page  A-3  and  4  and  Exhibit 
7 ;  affidavits  of  Wood,  page  D-5 ;  Delany,  page  E-4 ; 
Clifford,  page  F-3;  see  Exhibit  6;  affidavit  of  Rob- 
eilson,  page  C-2). 

8.  The  authorities  cited  in  the  appended  memo- 
randum incontrovertibly  hold  that  the  distinctive 
appearance  of  plaintiff's  goods  and  plaintiff's 
trade-marks  are  property  rights  which  must  be 
protected  against  piracy.  Defendants'  acts  come 
squarely  within  the  acts  prohibited  by  the  Federal 
Code  (see  item  I  of  appended  memorandum).  Un- 
fair competition  is  established  by  the  effect  of  de- 
fendants' acts  upon  the  average  person. 

9.  Defendants  are  in  direct  competition  with 
plaintiff  and  its  dealers.  Plaintiff's  business  is  be- 
ing greatly  damaged  (Complaint,  j^aragraph  12; 
affidavits  of  Wood,  page  D-4  and  5;  Delany,  page 
E-5  and  6).  Plaintiff's  good  will  and  reputation 
are  being  destroyed  by  the  flood  of  copies  and  may 
be  irreparably  and  irretrievably  lost  unless  immedi- 
ately restrained.  The  public  confidence  in  plaintiff's 
goods  may  be  irreparably  destroyed  unless  defend- 
ants are  enjoined  promptly  (Affidavits  of  Elster, 
page  A-5;  Wood,  page  D-6;  Clifford,  page  F-4). 

10.  Time  is  of  the  essence  because  several  im- 
portant exhibitions  and  shows  are  to  be  held  in  the 
near  future  at  which  plaintiff  and  defendants  in- 
tend to  exhibit  their  wares.  Numerous  buyers  at- 
tend these  shows.   Defendants  should  be  restrained 
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from  unfairly  diverting  the  fruit  of  plaintifiP's  good 
will  at  these  shows  and  thereby  appropriating  busi- 
ness which  belongs  to  plaintiff  (Affidavits  of  Wood, 
page  D-6;  Delany,  page  E-6;  Clifford,  page  F-3 
and  4). 

11.  It  is  therefore  respectfully  urged  that  the 
Court  issue  a  preliminary  in j  miction  restraining 
the  defendants  and  each  of  them,  their  agents,  em- 
ployees, dealers  and  representatives,  and  each  of 
them,  from  making  or  causing  to  be  made,  selling, 
offering  for  sale,  advertising,  exhibiting,  market- 
ing, or  otherwise  disposing  of  china  bearing  pat- 
terns deceptively  similar  to  those  originated  by 
plaintiff  or  referred  to  or  identified  by  plaintiff's 
trade  names. 

Dated  this  31st  day  of  May,  1951. 

WALLACE  CHINA  CO.,  LTD. 

By  /s/  C.  A.  MIKETTA, 

NAYLOR  &   LASSAGNE, 

By  /s/  JAS.  M.  NAYLOR, 

Attorneys  for  Plaintiff. 

AFFIDAVIT  OF  SIDNEY  ELSTER 

State  of  California, 
County  of  Los  Angeles — ss. 

Sidney  Elster,  being  duly  sworn,  deposes  and 
states  that  he  is  a  resident  of  Los  Angeles,  Cali- 
fornia, and  that  he  is  part  owner  of  a  business 
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which  has  been  operating  under  the  name  of  Si- 
ster's at  Los  Angeles,  California,  for  the  past 
twenty  years;  that  Elster's  is  engaged  in  the  sale 
of  vitrified  hotel  china,  restaurant  supplies  and 
restaurant  and  hotel  equipment.  Deponent  states 
that  he  has  been  actively  engaged  in  the  said  busi- 
ness for  the  past  seventeen  years  and  is  familiar 
with  china  and  particularly  -vdtrified  hotel  china  as 
made  and  sold  by  various  manufacturers  for  use 
by  hotels,  restaurants,  etc.;  that,  based  upon  his 
seventeen  years  of  experience  with  purchasers  of 
vitrified  hotel  china  and  china  from  various  manu- 
facturers, as  well  as  statements  made  to  deponent 
by  representatives  of  various  manufacturers  of 
china,  deponent  knows  that  Wallace  China  Co., 
Ltd.,  of  Los  Angeles,  California,  and  china  manu- 
factured thereby  are  held  in  high  esteem  and  have 
a  high  and  valuable  reputation  and  good  will. 

Deponent  states  that  on  about  May,  1949,  James 
R.  Delany,  Sales  Manager  of  Wallace  China  Co., 
Ltd.,  first  showed  to  deponent  certain  pieces  of 
china  bearing  an  overall  pattern  known  as  "Shad- 
owleaf";  that  to  the  best  of  deponent's  knowledge 
this  was  the  first  time  that  deponent  had  seen  a 
piece  of  vitrified  hotel  china  provided  with  an  over- 
all pattern  and  to  the  best  of  deponent's  knowledge 
said  pattern  was  new  and  original;  that  he  does 
not  know  and  does  not  believe  that  a  pattern  similar 
thereto  was  on  the  market  prior  to  the  creation, 
production  and  introduction  to  the  trade  by  Wal- 
lace China  Co.,  Ltd.;  that  Exhibit  3,  attached 
hereto,  is  a  plate  bearing  said  "Shadowleaf"  pat- 
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tern  as  mamifactiired  by  Wallace  China  Co.,  Ltd.; 
that  deponent  does  not  know  and  does  not  believe 
that  any  other  manufacturer  identified  a  china  pat- 
tern by  the  trade  name  ' '  Shadowleaf  prior  to  de- 
ponent's knowledge  as  to  the  use  of  such  trade 
name  by  Wallace  China  Co.,  Ltd.,  in  May,  1949. 

That  deponent  first  purchased  china  bearing  said 
"Shadowleaf"  pattern  and  exemplified  by  Exhibit 
3  attached  hereto  from  Wallace  China  Co.,  Ltd.,  in 
May,  1949;  that  deponent  advertised  said  i)attern 
using  photographs  supplied  by  Wallace  China  Co., 
Ltd.,  in  circulars,  trade  magazines,  such  as  Pacific 
Coast  Record,  in  daily  newspapers  and  by  direct 
mail;  that  Exhibit  8,  attached  hereto,  is  the  front 
page  of  one  direct  mail  circular  extensively  dis- 
tributed by  deponent  in  California  and  in  other 
states.  Deponent  states  that  said  "Shadowleaf" 
pattern  was  well  received  by  the  trade  and  became 
characteristic  of  and  associated  with  Wallace  China 
Co.,  Ltd.,  as  the  source;  that  during  the  years  1949 
and  1950  deponent  sold  about  47,000  pieces  of  china 
made  by  Wallace  China  Co.,  Ltd.,  in  said  '^Shadow- 
leaf"  pattern  in  the  states  of  California,  Nevada 
and  New  Mexico;  that  the  1949  sales  were  about 
34,000  pieces  and  the  1950  sales  were  about  13,000 
pieces. 

Deponent  states  that  on  or  about  the  first  part 
of  October,  1949,  he  w^as  shown  and  offered  china, 
bearing  a  pattern  substantially  identical  to  that 
appearing  on  china  purchased  under  the  trade  name 
"Shadowleaf"  from  Wallace  China  Co.,  Ltd.,  by 
one  Antone  Pagliero,  representing  Technical  Por- 
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celain  &  Chinaware  Co.  of  El  Cerrito,  California, 
said  company  being  also  known  as  Tepco;  that  de- 
ponent immediately  recognized  the  pattern  as  a 
Wallace  China  Co.,  Ltd.,  pattern;  that  said  Antone 
Pagliero  referred  to  the  china  being  offered  for 
sale  by  him  to  deponent  as  the  '^Shadowleaf "  pat- 
tern or  a  copy  of  the  "Shadowleaf"  pattern;  that 
a  price  list  supplied  to  deponent  by  Technical  Por- 
celain &  Chinaware  Co.  made  reference  on  its  face 
to  china  manufactured  and  sold  by  Technical  Por- 
celain &  Chinaware  Co.  and  bearing  the  copied  pat- 
tern as  the  "Shadowleaf"  pattern;  that  Exhibit  7, 
attached  hereto,  is  photostatic  copy  of  a  price  list 
supplied  to  deponent  by  Technical  Porcelain  & 
Chinaware  Co.  Deponent  calls  attention  to  the  fact 
that  said  price  list  also  offers  for  sale  patterns 
under  the  trade  names  "Tweed"  and  ''Hibiscus," 
both  being  trade  names  well  known  to  represent 
China  patterns  made  and  sold  by  Wallace  China 
Co.,  Ltd. 

Deponent  states  that  purchasers  order  china  by 
trade  name;  for  example,  they  ask  for  "Shadow- 
leaf"  and  expect  to  get  china  manufactured  by 
Wallace  China  Co.,  Ltd.,  and  carrying  the  pattern 
associated  therewith  and  popularized  by  Wallace 
China  Co.,  Ltd. ;  that  by  the  manufacture,  distribu- 
tion and  sale  of  the  copies  under  the  same  name, 
Tepco  is  making  it  possible  for  its  dealers  to  com- 
mit a  fraud  upon  the  public. 

Deponent  states  that  during  1950  deponent  pur- 
chased some  of  said  "Shadowleaf"  pattern  from 
Technical  Porcelain  &  Chinaware  Co.   (said  china 
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being  exemplified  by  Exhibit  4)  and  supplied  the 
pieces  so  purchased  to  a  prior  customer  of  "Shad- 
owleaf"  pattern  china  manufactured  by  Wallace 
China  Co.,  Ltd.,  in  order  to  replace  pieces  broken 
in  use  by  said  customer ;  that  the  said  customer  did 
not  know  and  did  not  recognize  that  the  replace- 
ments so   supplied  him  were  not  from  the  same 
source  or  origin  as  the  originals,  but  instead  was 
mider  the   belief  that   they  were   from  the   same 
source,  namely,  Wallace  China  Co.,  Ltd.   Deponent 
states  that  he  purchased  said  ''Shadowleaf "  pattern 
from  Technical  Porcelain  &  Chinaware  Co.  because 
it  had  the  same  appearance  and  was  cheaper  in 
price.  Deponent  states  that  the  copies  of  ' '  Shadow- 
leaf "  pattern  were  shipped  to  Elster's  by  Techni- 
cal Porcelain  &  Chinaware  Co.  in  cartons  which 
closely  resembled  those  used  by  Wallace  China  Co., 
Ltd.,  which  were  printed  in  the  same  color,  namely, 
blue ;  that  the  arrangement  of  the  words  and  letter- 
ing was  very  similar  to  that  used  by  Wallace  China 
Co.,  Ltd.,  on  its  cartons  and  the  cartons  received 
from  Technical  Porcelain  &  Chinaware  Co.  bore 
the  trade  name  "Shadowleaf ";  that  Exhibit  6,  at- 
tached hereto,  is  a  photostatic  copy  of  one  face  of 
the  cartons  used  by  Tepco  in  the  shipment  of  copies 
of    china    under   the    trade    name    "Shadowleaf" 
owned  by  Wallace  China  Co.,  Ltd.,  that  said  Ex- 
hibit 6  can  be  compared  to  Exhibit  5  which  shows 
one  face  of  a  carton  used  by  Wallace  China  Co.,  Ltd. 
Deponent  states  that  in  order  to  maintain  the 
good  will,  value  and  popularity  of  the  *' Shadow- 
leaf"   pattern  originated  by   Wallace   China   Co., 
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Ltd.,  deponent  has  refrained  from  selling  the  pat- 
tern to  restaurants  or  hotels  in  proximity  to  each 
other;  that  Technical  Porcelain  &  Chinaware  Co. 
has  sold  the  imitation  or  copy  under  the  name 
''Shadowleaf "  indiscriminately  to  large  restaurants 
and  to  small  inexpensive  lunch  rooms  and  to  pur- 
chasers having  eating  places  in  proximity  to  each 
other,  whereby  the  pattern  has  lost  its  desirability; 
deponent  states  that  since  Tepco  has  engaged  in  the 
sale  of  copies,  numerous  prospective  customers  have 
refused  to  purchase  the  ^'Shadowleaf "  pattern  from 
deponent  by  reason  of  the  indiscriminate  sale  of  the 
copies  by  Tepco;  that  deponent's  business  in  china 
manufactured  by  Wallace  China  Co.,  Ltd.,  has 
dropped  and  decreased  by  reason  of  the  competition 
and  the  disrepute  occasioned  by  acts  of  Technical 
Porcelain  &  Chinaware  Co.  Deponent  is  informed 
and  believes  and  therefore  states  that  the  china 
manufactured  and  sold  by  Tepco  is  inferior  in 
quality,  durability  and  finish  to  that  manufactured 
by  Wallace  China  Co.,  Ltd.,  and  that  Governmental 
bureaus  of  the  Comity  of  Los  Angeles  will  not 
purchase  Tepco  china  for  use  in  County  institu- 
tions for  this  reason,  whereas  china  manufactured 
by  Wallace  China  Co.,  Ltd.,  is  so  purchased  and 
used  by  said  County  organizations. 

That  deponent  believes  and  alleges  that  the  acts 
of  Tepco  cause  deception  and  confusion  of  pur- 
chasers as  to  the  nature,  quality  and  source  of  the 
china  sold  by  Technical  Porcelain  &  Chinaware  Co. 
and  constitute  unfair  trade  practices  and  imfair 
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competition  and  are  causing  irreparable  damage 
and  injury  to  deponent,  to  Wallace  China  Co.,  Ltd., 
and  to  other  dealers  supplied  by  Wallace  China 
Co.,  Ltd. 

Dated  this  27th  day  of  April,  1951. 

/s/  SIDNEY  ELSTER. 

Subscribed  and  sworn  to   before  me   this   27th 
day  of  April,  1951. 

[Seal]        /s/  FAYE  POLIN, 
Notary  Public  in  and  for  the  County  and  State 
above  named. 

My  Commission  Expires  Feb.  19, 1952. 
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AFFIDAVIT  OF  OSCAR  STEIN 
State  of  California, 
County  of  Los  Angeles — ss. 

Oscar  Stein,  being  duly  sworn,  deposes  and  states 
that  he  is  a  resident  of  Long  Beach,  California, 
and  that  he  is  the  sole  owner  and  operator  of  a 
business  known  as  Long  Beach  Store  Fixture  Co. 
located  at  330  Locust,  Long  Beach,  California ;  that 
deponent  has  been  in  said  business  of  distributing 
restaurant  and  hotel  supplies  since  1927;  that  de- 
ponent sells  and  acts  as  dealer  for  vitrified  hotel 
china  manufactured  by  Wallace  China  Co.,  Ltd., 
and  by  others;  that  by  reason  of  his  twenty-three 
years  ^  experience  with  purchasers  of  vitrified  hotel 
china  deponent  knows  that  Wallace  China  Co.,  Ltd., 
of  Los  Angeles,  California,  and  china  manufac- 
tured thereby  are  held  in  high  esteem  and  have  a 
good  reputation  and  valuable  good  will. 

Deponent  states  that  he  does  not  remember  seeing 
any  overall  pattern  on  hotel  china  manufactured 
by  anyone  other  than  Wallace  China  Co.,  Ltd.,  and 
that  the  overall  patterns  of  hotel  china  manufac- 
tured and  sold  by  Wallace  China  Co.,  Ltd.,  are 
different,  distinctive  and  materially  add  to  the  ap- 
pearance of  the  china.  Deponent  states  that  by  the 
term  "overall  pattern"  reference  is  made  to  a  pat- 
tern which  is  not  composed  of  a  separate  and  dis- 
tinct border  ornamentation  nor  to  china  which 
carries  a  border  and  a  separated,  centrally  dis- 
posed decoration,  but  instead  refers  to  china 
wherein  the  entire  upper  surface  of  a  plate  or  the 
entire  outer  surface  of  a  cup  is  covered  with  a  pat- 
tern. 
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Deponent  states  that  the  appearance  of  vitrified 
hotel  china  is  very  important,  since  customers  buy- 
china  by  reason  of  its  appearance  and  such  appear- 
ance must  be  attractive  and  distinctly  different 
from  other  china.  Deponent  further  states  that 
customers  refer  to  and  purchase  china  by  trade 
names,  such  as  the  trade  name  "Shadowleaf "  ap- 
plied to  a  distinctive  overall  pattern  manufactured 
by  Wallace  China  Co.,  Ltd.,  and  first  shown  to  de- 
ponent by  James  R.  Delany,  sales  manager  of  Wal- 
lace China  Co.,  Ltd.,  in  1948;  that  the  trade  name 
^'Shadowleaf "  is,  to  the  best  of  affiant's  knowledge, 
original  with  Wallace  China  Co.,  Ltd.,  and  associ- 
ated with  a  distinctive  pattern  of  china  manufac- 
tured and  sold  by  Wallace  China  Co.,  Ltd. 

Deponent  states  that  he  has  purchased  from  Wal- 
lace China  Co.,  Ltd.,  large  quantities  of  china  bear- 
ing the  distinctive  overall  pattern  identified  by  the 
trade  name  "Shadowleaf"  and  exemplified  by  Ex- 
hibit 3.  That  \i\  1948  deponent  purchased  approxi- 
mately 27,600  pieces  of  such  ^'Shadowleaf "  china 
for  resale  to  various  restaurants;  that  in  1949  de- 
ponent purchased  approximately  13,600  pieces  of 
such  china  and  in  1950  purchased  approximately 
15,200  pieces  of  such  china  from  Wallace  China  Co., 
Ltd.,  for  resale. 

Deponent  states  that  Harold  K.  Robertson  has 
been  employed  by  deponent  for  over  ten  years  as 
salesman  and  is  now  manager. 

Dated  this  18th  day  of  May,  1951. 

/s/  OSCAR  STEIN. 
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Subscribed  and  Sworn  to  before  me  this  18th  day 
of  May,  1951. 

[Seal]         /s/  MORRIS  S.  BROWER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  March  16,  1955. 

AFFIDAVIT    OF    HAROLD    K.    ROBERTSON 

State  of  California, 
County  of  Los  Angeles — ss. 

Harold  K.  Robertson,  being  duly  sworn,  deposes 
and  states  that  he  is  a  resident  of  Long  Beach, 
California ;  that  for  ten  years  last  past  he  has  been 
employed  as  manager  for  Long  Beach  Store  Fix- 
ture Co.,  located  at  Long  Beach,  California,  said 
business  relating  to  the  sale  of  cafe,  restaurant 
and  kitchen  equipment  such  as  china,  glassware, 
silverware,  ranges,  etc.,  said  business  being  owned  by 
Oscar  Stein. 

Deponent  states  that  in  the  course  of  his  duties 
he  has  sold  vitrified  china  manufactured  by  Wallace 
China  Co.,  Ltd.,  of  Vernon,  California,  and  by 
other  manufacturers;  that  the  china  manufactured 
by  Wallace  China  Co.,  Ltd.,  has  a  good  reputation 
and  is  characterized  by  distinctive,  overall,  shaded 
patterns  such  as  the  one  known  under  the  trade 
name  '*Shadowleaf";  that  purchasers  buy  china  by 
reason  of  its  distinctive  pattern  or  appearance  and 
by  trade  name,  and  the  "Shadowleaf"  pattern  and 
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trade  name  is  associated  with  and  recognized  as  a 
Wallace  China  Co.,  Ltd.,  pattern. 

Deponent  states  that  about  the  middle  of  Novem- 
ber, 1950,  one  Antone  Pagliero,  representing  him- 
self to  be  acting  for  Technical  Porcelain  &  China- 
ware  Co.,  appeared  at  the  Long  Beach  Store  Fixture 
Co.  store  and  showed  to  deponent  a  piece  of  hotel 
china  which  deponent  immediately  recognized  as 
the  Wallace  "Shadowleaf "  pattern;  that  said  Pagli- 
ero offered  to  sell  china  bearing  such  pattern  to 
deponent,  for  resale;  that  said  Pagliero  stated  to 
deponent  that  the  china  being  offered  for  sale  was  a 
copy  of  a  Wallace  China  Co.,  Ltd.,  pattern. 

Deponent  further  states  that  deponent  received 
a  telephone  call  from  an  old  customer  operating  a 
restaurant  in  Long  Beach,  to  whom  deponent  had 
sold  *'Shadowleaf"  china  made  by  Wallace  China 
Co.,  Ltd.,  some  months  before;  that  said  customer 
complained  that  the  *'last  shipment"  of  *' Shadow- 
leaf"  china  was  off-color  and  that  the  pattern  was 
smeaiy;  that  deponent  personall.y  went  to  the 
customer's  restaurant  and  discovered  that  said 
customer  had  purchased  the  imitation  of  the  '^Shad- 
owleaf "  pattern  from  Technical  Porcelain  &  China- 
ware  Co.  to  replace  some  of  the  original  Wallace 
china  and  that  the  imitation  appeared  the  same  to 
the  general  observer,  but  upon  close  comparison 
had  a  slightly  different  color  and  the  pattern  was 
somewhat  smeary. 

Dated  this  18th  day  of  May,  1951. 

/s/  HAROLD  K.  EOBERTSON. 
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Subscribed  and  sworn  to  before  me  this  18th  day 
of  May,  1951. 

[Seal] :        /s/  MOREIS  S.  BROWER, 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  March  16,  1955. 

AFFIDAVIT  OF  KENNETH  O.  WOOD 

State  of  California, 
County  of  Los  Angeles — ss. 

Kenneth  O.  Wood,  being  duly  sworn,  deposes  and 
states  that  he  is  the  president  of  Wallace  China 
Co.,  Ltd.,  a  California  corporation,  engaged  in  the 
manufacture  and  sale  of  vitrified  hotel  china  for 
over  twenty  years  last  past,  with  a  plant  at  Los 
Angeles,  California.  Deponent  states  that  he  has 
been  president  of  the  said  corporation  since  about 
August,  1943,  and  is  familiar  with  all  of  the  opera- 
tions of  the  said  company,  its  products,  trade  names 
and  activities;  that  sales  of  the  products  of  the 
said  corporation  are  under  the  supervision  of 
James  R.  Delany,  sales  manager  and  that  said  De- 
lany  has  been  in  the  employ  of  deponent  and  ac- 
tively engaged  in  the  sale  of  vitrified  hotel  china 
as  manufactured  and  sold  by  deponent's  corporation 
since  about  February,  1948. 

Deponent  states  that  the  principal  product  manu- 
factured and  sold  by  the  said  corporation  is  vitri- 
fied hotel  china  and  that  said  china  is  highly 
regarded  in  the  trade  for  its  durability,  the  imper- 
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vious,  non-porous  glaze  carried  by  such  china,  such 
glaze  being  hard,  resistant  to  scratches  and  capable 
of  standing  up  under  the  rapid  temperature  changes 
and  knocking  about  to  which  it  is  subjected  in  use 
without  chipping  or  crazing ;  that  the  vitrified  hotel 
china  manufactured  and  sold  by  deponent's  corpo- 
ration includes  a  series  of  attractive,  original  and 
distinctive  patterns  which  impart  highly  desirable 
and  necessary  eye  appeal  and  esthetic  sense  to  the 
said  china ;  that  said  distinctive  patterns  originated 
by  deponent's  corporation,  Wallace  China  Co.,  Ltd., 
are  recognized  by  the  trade  as  indicating  origin  in 
deponent's  corporation. 

Deponent  states  that  although  the  plant  of  the 
corporation  is  located  in  Los  Angeles,  California, 
approximately  40%  of  the  vitrified  hotel  china 
manufactured  and  sold  by  the  corporation  is  shipped 
to  dealers  outside  the  State  of  California  and  is 
therefore  in  interstate  commerce;  that  the  sales 
activities  of  deponent's  corporation  cover  the  en- 
tire western  half  of  the  United  States;  and  that 
deponent's  corporation  has  over  50  established 
dealers  in  California,  Washington,  Oregon,  Utah, 
Arizona,  Oklahoma,  Texas,  Kansas,  Georgia  and 
elsewhere. 

Deponent  states  that  during  the  past  twenty 
years,  by  the  exercise  of  judgment  and  effort  and 
the  expenditure  of  large  sums  of  money  for  techni- 
cal assistance,  supervision,  equipment  and  materials, 
the  corporation  had  engendered  and  built  up  a 
large  and  valuable  good  will  in  the  high  quality  and 
attractiveness  of  its  products;  that  great  care  and 
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much  effort  is  exercised  by  deponent  and  the  em- 
ployees of  the  said  corporation  in  the  selection 
and  preparation  of  clays  and  ingredients  enter- 
ing into  the  manufacture  of  vitrified  hotel  china, 
the  formation  of  the  ware,  in  burning  the  ware, 
and  in  the  construction  and  control  of  the  equip- 
ment used,  in  compounding  and  maturing  the 
glazes,  the  preparation  of  the  patterns,  the  inspec- 
tion of  the  ware  and  the  packaging  of  the  ware 
and  other  operations  directed  to  the  manufacture 
of  vitrified  hotel  china  of  the  highest  possible  qual- 
ity and  the  maintenance  of  such  quality. 

Deponent  states  that  in  addition  to  its  high  dura- 
bility and  excellent  physical  characteristics,  the 
vitrified  hotel  china  manufactured  and  sold  by  de- 
ponent's corporation  is  known  for  its  eye  appeal 
or  beauty  resulting  from  the  colors  and  patterns 
carried  thereby ;  that  the  corporation  has  spent  time, 
effort  and  money  in  popularizing  said  distinctive 
patterns  under  the  trade  names  "  Shadowleaf , " 
"Tweed,"  "Hibiscus,"  Magnolia,"  etc;  that  said 
trade  names  are  used  in  identifying  specific  and 
distinctive  patterns  originated  by  deponent's  cor- 
poration ;  that  said  trade  names  are  used  in  catalogs 
published  by  deponent's  corporation  and  in  adver- 
tising cuts  and  literature  supplied  to  dealers  in 
products  made  and  sold  by  deponent's  corporation, 
which  cuts  and  literature  are  used  by  the  dealers 
in  advertising  in  daily  newspapers  and  otherwise  in 
the  cities  in  which  the  dealers  are  located. 

Deponent    states   that   the    corporation    employs 
artists  to  design  distinctive  patterns  and  inasmuch 
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as  public  tastes  change  it  is  necessary  and  desirable 
to  periodically  initiate  the  manufacture  and  sale 
of  a  new  and  distinctive  pattern;  that  the  corpora- 
tion employs  artists  to  design  such  patterns  and 
said  artists,  in  conjunction  with  other  employees, 
have  developed  methods  of  producing  highly  de- 
sirable shading  effects  on  tlie  ware  without  the 
necessity  of  hand  painting  the  ware;  that  in  such 
process,  as  developed  by  deponent's  corporation,  the 
artist's  drawing  of  the  pattern  is  etched  upon  a 
printing  cylinder  or  roller  which  is  then  chromium 
plated  and  used  in  printing  the  pattern  upon  a 
special  thin  paper  stock  with  specially  prepared 
transfer  inks;  that  suitably  cut  portions  of  such 
transfer  are  then  applied  to  the  chinaware  and 
burned,  causing  the  pattern  to  be  made  an  integral 
and  inseparable  part  of  the  ware  in  the  desired 
colors;  that  in  this  manner  distinctive,  shaded, 
overall  patterns  have  been  developed,  such  patterns 
being  distinctive  and  characteristic  of  china  sold 
by  deponent's  corporation. 

Deponent  states  that  on  or  about  May,  1948,  an 
artist  employed  by  Wallace  China  Co.,  Ltd.,  pro- 
duced a  distinctive  and  novel  design  which  was  re- 
produced on  a  printing  cylinder  and  said  design 
used  in  the  production  of  vitrified  hotel  china  by 
the  corporation  since  about  July,  1948;  that  the 
corporation  appropriated,  adopted  and  used  the  dis- 
tinctive trade  name  ''Shadowleaf "  in  identifying 
its  vitrified  hotel  china  bearing  said  ornamental 
and  distinctive  design  since  about  July,  1948;  that 
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the  china  ware  bearing  the  said  ''Shadowleaf "  de- 
sign or  pattern  was  publicized,  exhibited,  adver- 
tised and  sold  by  deponent's  corporation  and  its 
dealers  continuously  in  interstate  and  intrastate 
commerce  since  about  July,  1948,  and  sales  thereof 
increased  rapidly  until  recent  months;  that  over 
112,000  pieces  of  said  *'Shadowleaf"  china  were 
sold  by  Wallace  China  Co.,  Ltd.,  during  1949;  that 
in  1950  total  sales  of  *'Shadowleaf"  china  dropped 
to  about  107,000  pieces. 

Deponent  states  that  during  the  summer  of  1949 
Technical  Porcelain  &  Chinaware  Co.,  a  partner- 
ship having  a  plant  at  El  Cerrito,  California  (said 
partnership  also  being  known  as  Tepco)  copied  the 
said  "Shadowleaf"  pattern  and  began  to  indiscrim- 
inately sell  such  copies  under  the  trade  name  * '  Shad- 
owleaf."  Deponent  states  that  Tepco  willfully, 
maliciously  and  consciously  made  a  copy  of  the 
pattern  and  in  support  of  this  statement  deponent 
states  that  Exhibit  1  attached  to  the  complaint 
herein  is  a  print  of  the  pattern  from  the  printing 
rollers  used  by  Wallace  China  Co.,  Ltd.,  since  about 
July,  1948 ;  that  Exhibit  2  attached  to  the  complaint 
is  a  print  of  the  pattern  from  a  roller  used  by 
Tepco,  said  roller  being  made  for  and  on  behalf 
of  Tepco  by  the  same  engraver  used  by  deponent's 
corporation  but  without  consent  or  knowledge  of 
Wallace  China  Co.,  Ltd.  Deponent  calls  attention 
to  the  fact  that  these  two  prints.  Exhibits  1  and 
2,  are  identical  as  far  a  pattern  is  concerned  and 
have  the  same  arrangement  of  foreground  leaves, 
middle  ground  leaves  and  background;  that  depo- 
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nent  has  examined  china  manufactured  and  sold 
by  Tepco  and  bearing  said  pattern  and  deponent 
states  that  the  Tepco  ware  is  deceptively  similar 
to  the  ware  manufactured  and  sold  by  Wallace 
China  Co.,  Ltd.,  and  deceives  the  public  into  the 
belief  that  the  copies  are  products  made  by  depo- 
nent's corporation.  That  Exhibits  3  and  4  are  exem- 
plars of  china  made  by  Wallace  China  Co.,  Ltd., 
and  by  Tepco,  respectively  and  it  is  evident  that 
the  imitation  creates  the  same  effect  and  deceives 
the  purchaser  as  to  source  and  identity  of  the  china. 
Deponent  states  that  such  willful,  unfair  copying 
of  the  distinctive  pattern,  as  well  as  the  unlawful 
use  of  the  trade  name  ''Shadowleaf,"  has  damaged 
deponent's  corporation  and  its  good  will  and  has 
caused  and  is  causing  great  damage  and  injury  to 
the  business  of  Wallace  China  Co.,  Ltd.,  as  evi- 
denced by  the  drop  in  sales  of  the  said  pattern  and 
the  reluctance  of  many  dealers  and  customers  to 
purchase  the  said  pattern  because  of  the  indiscrim- 
inate, widespread  sale  of  the  copies  by  Technical 
Porcelain  &  Chinaware  Co. 

Deponent  states  that  to  the  best  of  his  knowledge 
and  belief  Technical  Porcelain  &  Chinaware  Co. 
has  embarked  upon  a  course  of  conduct  and  piracy 
of  the  distinctive  designs  and  trade  names  origi- 
nated by  and  first  appropriated  by  Wallace  China 
Co.,  Ltd.,  and  in  support  of  this  statement  de- 
ponent states  that  said  Technical  Porcelain  &  China- 
ware  Co.  has  initiated  the  manufacture  and  sale 
of  other  distinctive  designs  first  conceived,  manu- 
factured and  sold  by  deponent's  corporation  and 
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has  unlawfully  used  trade  names  first  appropriated 
and  used  by  deponent's  corporation  in  identifying 
such  patterns,  namely,  "Tweed,"  '^ Hibiscus"  and 
"Magnolia."  That  Technical  Porcelain  &  Chinaware 
Co.  is  appropriating  the  results  of  the  efforts  of 
deponent's  corporation  and  is  trading  on  the  good 
will  and  reputation  of  Wallace  China  Co.,  Ltd.,  to 
the  great  damage  and  irreparable  injury  of  depo- 
nent's corporation  by  diverting  sales  from  Wallace 
China  Co.,  Ltd.,  to  Technical  Porcelain  &  China- 
ware  Co.  and  its  dealers. 

Deponent  further  states  that  Wallace  China  Co., 
Ltd.,  has  gone  to  great  trouble  and  expense  in  plan- 
ning an  advertising  campaign  directed  to  the  pres- 
entation and  sale  of  the  aforementioned  distinc- 
tive patterns  to  the  hotel  and  restaurant  trade,  in- 
cluding in  such  promotional  efforts  attendance  and 
exhibits  at  various  shows  and  exhibitions ;  that  dur- 
ing June,  1951,  a  show  shall  be  held  at  the  Sham- 
rock Hotel  at  Houston,  Texas,  known  as  the  Texas 
and  Southwestern  Regional  Restaurant  Show  spon- 
sored by  the  Texas  Restaurant  Association;  that 
thereafter  a  Pacific  Coast  Regional  Convention  and 
Exhibition  sponsored  by  the  Golden  Gate  Restau- 
rant Association  will  be  held  in  San  Francisco; 
that  deponent's  corporation  plans  to  attend  and 
have  exhibits  at  the  said  shows;  that  deponent  has 
been  informed  and  therefore  believes  that  Techni- 
cal Porcelain  &  Chinaware  Co.  intends  to  have 
its  representatives  exhibit  copies  of  the  various 
patterns  originated  by  deponent's  corporation  at 
the  said  shows;  that  irreparable  harm  would  result 
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from  such  exhibition  of  infringing  copies  and  that 
deponent  therefore  believes  that  it  is  essential  that 
Technical  Porcelain  &  Chinaware  Co.  be  restrained 
and  enjoined  from  manufacturing,  selling,  offer- 
ing for  sale,  exhibiting,  advertising  or  promoting 
the  sale  or  publicizing  its  said  copies  of  the  dis- 
tinctive designs  originated  by  deponent's  corpora- 
tion and  from  the  use  of  the  trade  names  first 
appropriated  and  used  by  deponent's  corporation, 
prior  to  trial  of  this  action  and  permanently  there- 
after. 

Deponent  states  that  Antone  Pagliero,  general 
partner  of  Tepco  has  been  notified  of  his  said  un- 
lawful copying  of  Wallace  China  Co.,  Ltd.,  patterns 
and  trade  names,  but  refused  to  cease  said  acts 
of  infringement  and  unfair  competition  and,  in- 
stead has  personally  told  deponent  that  in  the  event 
Wallace  China  Co.,  Ltd.,  were  to  bring  this  suit 
against  Tepco,  Tepco  would  drastically  reduce  prices 
on  the  copied  patterns  of  china  with  the  purpose 
and  intent  to  thereby  prevent  Wallace  China  Co., 
Ltd.,  from  being  able  to  sell  its  china  at  a  reason- 
able profit. 

Dated  this  25th  day  of  May,  1951. 

/s/  KENNETH  O.  WOOD. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  May,  1951. 

[Seal]        /s/  MILDRED  K.  BADGER, 
Notary  Public  in  and  for  the  County  and  States 
above  named. 

My  Commission  Expires  March  2,  1952. 
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AFFIDAVIT  OF  JAMES  K.  DELANY 

State  of  California, 
County  of  Los  Angeles — ss. 

James  R.  Delany,  being  duly  sworn,  deposes  and 
states  that  he  is  a  resident  of  Los  Angeles,  Cali- 
fornia, and  since  November,  1948,  has  been  and 
still  is  sales  manager  of  Wallace  China  Co.,  Ltd., 
a  California  corporation,  manufacturers  of  vitrified 
hotel  china  with  a  plant  and  offices  at  Vernon,  Cali- 
fornia (a  subdivision  of  Los  Angeles).  Deponent 
states  that  he  is  thoroughly  familiar  with,  all  of  the 
patterns  and  types  of  china  manufactured  and  sold 
by  Wallace  China  Co.,  Ltd.,  the  manner  in  which 
said  patterns  are  sold,  the  customers  to  whom  said 
patterns  are  sold,  etc.,  and  states  that  approximately 
40%  of  the  vitrified  china  sold  by  Wallace  China 
Co.,  Ltd.,  is  sold  to  purchasers  and  dealers  located 
outside  the  State  of  California. 

Deponent  states  that  during  the  period  1927-1948, 
he  was  engaged  in  sales  work  for  the  Dohrman 
Hotel  Supply  Company,  a  corporation  having  sales 
office  at  Los  Angeles,  San  Diego,  San  Francisco, 
San  Jose,  Fresno,  Phoenix,  Portland  and  Seattle, 
as  well  as  in  certain  other  locations;  that  Dohrman 
Hotel  Supply  Company  is  engaged  in  the  sale  of 
chinaware,  glassware  and  kitchen  equipment  for 
use  by  hotels  and  restaurants;  that  during  said 
twenty-one  year  period  with  Dohrman  Hotel  Supply 
Company  affiant  became  thoroughly  familiar  with 
china  as  manufactured  and  sold  by  numerous  manu- 
facturers, inasmuch  as  deponent  concentrated  his 
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sales  efforts  in  the  sale  of  ehinaware  and  Dohrman 
represented    six   of   the    leading   nationally-known 
ehinaware  manufacturers  including  Wallace  China 
Co.,  Ltd.;  that  by  reason  of  his  experience  with 
representatives  from  various  ehinaware  manufac- 
turers and  experiences  with  purchasers  of  vitrified 
hotel  china  deponent  knows  that  prior  to  1948,  and 
to  this  date  Wallace   China  Co.,  Ltd.,  and  china 
manufactured  thereby  are  held  in  high  esteem  and 
have  high  and  valuable  reputation  and  good  will. 
Deponent  states  that  to  the  best  of  his  knowledge 
Wallace  China  Co.,  Ltd.,  originated  overall  patterns 
for  vitrified  hotel  china,  said  overall  patterns  im- 
parting a  three-dimensional  effect  and  having  an 
exceptionally  attractive  appearance;  that  appear- 
ance is  extremely  important  in  the  sale  of  china 
since  purchasers  buy  the  china  because  of  its  artistic 
or  pleasing  appearance  and  it  is  necessary  that  the 
china  be   pleasing   to  the  ultimate   consumer  and 
user.  Deponent  states  that  to  the  best  of  his  knowl- 
edge Wallace  China  Co.,  Ltd.,  were  the  first  to  pro- 
duce china  bearing  overall  patterns  and  the  first  to 
have  used  trade-names  "Festival,"  ' ' Shadowleaf , " 
"Hibiscus"  and  "Magnolia"  associated  with  such 
patterns;  that  to  the  best  of  his  knowledge  and  be- 
lief Wallace  China  Co.,  Ltd.,  was  the  originator  of 
a  design  sold  by  Wallace  under  the  name  "Tweed" 
and  the  originators  and  first  users  of  such  trade- 
name "Tweed"  as  applied  to  a  line  of  china;  that 
"Tweed"  is  a  distinctive  pattern  in  that  the  decora- 
tion leaves  a  square  unadorned  in  the  central  area 
of  a  circular  plate.  Deponent  states  that  the  various 
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decorated  patterns  of  china  sold  by  him  for  and 
on  behalf  of  Wallace  China  Co.,  Ltd.,  are  always 
referred  to  by  their  trade-names;  that  Exhibits  3, 
9,  11  and  13  are  representations  of  china  sold  under 
the  names  " Shadowleaf , "  ''Tweed,"  "Hibiscus" 
and  ''Magnolia"  by  Wallace  China  Co.,  Ltd.;  that 
it  is  the  practice  to  ship  said  china  in  corrugated 
board  containers  printed  in  blue  and  to  identify  the 
decoration  or  pattern  and  the  color  thereof  on  the 
containers  by  stencilling  or  writing  the  name  of  the 
pattern  packed  within  the  container;  that  Exhibit  5 
is  a  photostatic  copy  of  a  typical  container  as 
shipped  by  Wallace  China  Co.,  Ltd.,  indicating  that 
its  contents  comprise  the  "Shadowleaf"  pattern. 
Deponent  states  that  the  various  patterns  originated 
and  sold  by  Wallace  China  Co.,  Ltd.,  have  been 
well  received  by  the  trade  and  are  characteristic  of 
and  associated  with  Wallace  China  Co.,  Ltd.,  as 
the  source.  That  a  piece  of  china  bearing  one  of 
said  patterns  represents  to  the  purchaser  a  piece 
of  china  of  high  quality  originating  with  Wallace 
China  Co.,  Ltd.  That  Dohrman  Hotel  Supply  Com- 
pany is  an  established  dealer  for  china  manufac- 
tured by  Wallace  China  Co.,  Ltd.,  particularly  for 
the  pattern  known  under  the  trade-name  "Tweed," 
and  sells  said  pattern  through  its  many  branch 
offices  in  California,  Washington,  Oregon  and 
Arizona. 

Deponent  states  that  he  has  personally  seen  price 
lists  distributed  by  Technical  Porcelain  &  China- 
ware  Co.  of  El  Cerrito,  California,  said  price  lists 
carrying  thereon  reference  to  patterns  under  the 
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names  ''Shadowleaf,"  "Tweed"  and  "Hibiscus"; 
that  Exliibits  7a  and  7b  are  photostatic  copies  of 
such  price  lists.  Deponent  states  that  he  has  per- 
sonally seen  china  manufactured  by  Technical  Por- 
celain &  Chinaware  Co.,  which  is  also  known  as 
Tepco,  and  sold  under  the  names  "Shadowleaf," 
"Tweed,"  "Hibiscus"  and  "Magnolia";  that  Ex- 
hibits 4,  10,  12  and  14  are  representations  of  pat- 
terns of  china  sold  by  Tepco  under  the  names 
"Shadowleaf,"  "Tweed,"  "Hibiscus"  and  "Mag- 
nolia." 

Deponent  states  that  to  the  casual  observer  or 
purchaser  the  copies  manufactured  and  sold  by 
Tepco  are  deceptively  similar  to  the  original  pat- 
terns manufactured  and  sold  under  the  same  trade- 
names by  Wallace  China  Co.,  Ltd.,  and  said  copies 
tend  to  deceive  the  observer  or  purchaser  as  to  the 
quality,  nature  and  source  of  the  china  in  that  the 
purchaser  believes  that  such  china  is  manufactured 
by  Wallace  China  Co.,  Ltd.,  and  are  of  the  high 
quality  associated  with  such  patterns.  Deponent 
states  that  by  the  use  of  the  trade-names  "Tweed," 
"Shadowleaf,"  "Magnolia,"  etc..  Technical  Porce- 
lain &  Chinaware  Co.  is  falsely  representing  to  the 
trade  that  said  china  is  of  the  same  high  quality  as 
that  manufactured  by  Wallace  China  Co.,  Ltd.,  and 
that  in  effect  originates  with  Wallace  China  Co., 
Ltd.;  that  such  acts  are  contrary  to  commercial 
good  faith  and  to  the  normal  and  honorable  de- 
velopment of  business  activities.  Deponent  states 
that  the  deception  and  copying  is  carried  to  the 
containers  in  which  Tepco  ships  said  china  in  that 
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the  trade-names  first  appropriated  and  used  by- 
Wallace  China  Co.,  Ltd.,  and  by  usage  and  adver- 
tising grown  to  mean  china  originating  with  Wal- 
lace China  Co.,  Ltd.,  are  unfairly  placed  upon 
cartons  of  china  by  Tepco,  as  evidenced  by  Exhibit 
6.  Deponent  states  that  the  Tepco  cartons  are  de- 
ceptively similar  to  Wallace  cartons,  as  evidenced 
by  a  comparison  of  Exhibits  5  and  6. 

Deponent  states  that  he  personally  makes  sales 
calls  on  many  dealers  in  hotel  and  restaurant  sup- 
plies and  that  over  50  dealers,  in  various  states  of 
the  United  States,  carry  china  manufactured  by 
Wallace  China  Co.,  Ltd. ;  that  in  order  to  maintain 
the  distinctiveness  and  desirability  of  the  original 
patterns  of  Wallace  China  Co.,  Ltd.,  some  dealers 
carry  certain  of  said  patterns  while  others  carry 
other  patterns,  and  each  dealer  exercises  discretion 
in  the  sale  of  a  given  pattern  to  avoid  the  possibil- 
ity of  having  two  closely  adjacent  restaurants  use 
china  of  the  same  pattern;  that  by  reason  of  such 
careful  sales  program  the  distinctiveness,  desirabil- 
ity and  value  of  the  patterns  has  been  enhanced 
and  maintained. 

Deponent  states  that  he  personally  knows  that 
Tepco  has  sold  its  copies  to  restaurants  which  origi- 
nally bought  Wallace  china  and  that  the  said  res- 
taurants were  deceived  in  believing  that  what  they 
bought  from  Tepco  was  a  product  of  Wallace  China 
Co.,  Ltd.;  that  deponent  and  his  dealers  have  had 
to  spend  much  extra  time  and  effort  in  explaining 
to  dealers  and  their  customers  that  the  china  being 
offered  for  sale  and  sold  thereto  is  not  the  genuine 


60  AfUone  Pagliero,  et  al., 

Wallace  china  but  an  imitation,  that  customers  have 
complained  to  dealers  in  Wallace  china  that  the 
china  was  inferior  to  that  originally  supplied  and 
upon  investigation  it  was  found  that  the  complaint 
was  directed  to  imitations  sold  by  Tepco. 

Deponent  states  that  the  Tepco  imitations  are 
deceptively  similar  to  the  originals  manufactured 
by  Wallace  China  Co.,  Ltd.,  and  have  deceived  not 
only  the  ultimate  purchaser  but  also  experienced 
dealers;  that  Tepco  has  sold  the  imitations  and 
copies  indiscriminately  and  to  restaurants  in  the 
same  vicinity,  thereby  causing  deponent's  customers 
and  prospective  customers  to  refuse  to  buy  the  Wal- 
lace patterns  because  they  were  imitated  and  made 
common  by  such  indiscriminate  selling  by  Tepco; 
that  as  a  result  of  such  copying  by  Tepco  the  busi- 
ness and  sales  of  Wallace  China  Co.,  Ltd.,  in  such 
copied  patterns  has  decreased  and  deponent  and 
Wallace  China  Co.,  Ltd.,  have  been  damaged. 

Deponent  states  that  during  June,  1951,  a  show 
shall  be  held  at  the  Shamrock  Hotel  at  Houston, 
Texas,  known  as  the  Texas  and  Southwestern 
Regional  Restaurant  show  and  thereafter  a  Pacific 
Coast  Regional  Convention  and  Exhibition  spon- 
sored by  the  Golden  Gate  Restaurant  Association 
will  be  held  at  San  Francisco;  that  deponent  in- 
tends to  attend  said  shows  and  to  exhibit  the  Wal- 
lace china,  particularly  the  distinctive  patterns 
hereinabove  referred  to  and  that  Wallace  China  Co., 
Ltd.,  is  planning  to  spend  considerable  sums  of 
money  in  so  advertising  and  sponsoring  the  said 
patterns.    Deponent  is  informed  and  believes  that 
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Tepco  intends  to  exhibit  its  copies  of  the  Wallace 
patterns  at  the  above-described  shows;  deponent 
states  that  irreparable  harm  and  damage  and  con- 
fusion would  result  from  the  exhibition  and  offer 
to  sell  such  copies,  and  strongly  urges  that  a  pre- 
liminary injunction  be  issued  restraining  Tepco  in 
order  to  prevent  the  good  will  and  reputation  of 
Wallace  China  Co.,  Ltd.,  its  products  and  trade- 
names from  being  ruined  and  destroyed  by  the  un- 
fair acts  of  Tepco. 

Dated  this  24th  day  of  May,  1951. 

/s/  JAMES  R.  DELANY. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  May,  1951. 

[Seal]        /s/  MILDRED  K.  BADGER, 
Notary  Public  in  and  for  the  County  and  State 
above  named. 

My  Commission  Expires  March  2,  1952. 

AFFIDAVIT   OF   STEPHEN  J.   CLIFFORD 

State  of  California, 
County  of  Los  Angeles — ss. 

Stephen  J.  Clifford,  being  duly  sworn,  deposes 
and  states  that  he  is  a  resident  of  Los  Angeles, 
California;  that  for  three  years  last  past  he  has 
been  and  still  is  employed  by  Wallace  China  Co., 
Ltd.,  of  Huntington  Park,  Vernon,  County  of  Los 
Angeles,  as  salesman;  that  said  Wallace  China  Co., 
Ltd.,  is  engaged  in  the  manufacture  and  sale  of 
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vitrified  hotel  china;  that  deponent  is  engaged  in 
selling  the  said  china  throughout  the  State  of  Cali- 
fornia and  in  Washington,  Oregon,  Arizona  and 
elsewhere.  Deponent  states  that  approximately  fifty 
dealers  located  in  California  and  in  other  states 
sell  and  distribute  the  Wallace  china;  that  said 
dealers  are  supplied  with  photographs  and  adver- 
tising matter. 

Deponent  states  that  Wallace  China  Co.,  Ltd., 
originated  distinctive  overall  patterns  for  its  hotel 
china,  said  patterns  imparting  a  three-dimensional 
effect  and  being  characterized  by  a  gradation  of 
shading  which  imparts  an  exceptionally  attractive 
appearance  to  the  china;  that  said  original  designs 
are  extensively  sold  by  deponent  for  and  on  behalf 
of  Wallace  China  Co.,  Ltd.,  under  trade-names  orig- 
inated and  appropriated  by  Wallace,  said  names 
including  "Shadowleaf,"  "Tweed,"  Hibiscus"  and 
"Magnolia." 

Deponent  states  that  purchasers  buy  china  by 
appearance  and  trade-name  and  that  the  patterns 
and  trade-names  owned  and  appropriated  by  Wal- 
lace China  Co.,  Ltd.,  have  acquired  good  will  and 
represent  to  the  purchasers  hotel  china  originating 
with  Wallace  China  Co.,  Ltd.,  and  characterized 
by  the  high  quality  and  good  business  reputation 
of  the  said  company.  Deponent  states  that  from  his 
contact  with  various  distributors  and  with  repre- 
sentatives of  other  manufacturers  of  hotel  china, 
deponent  knows  that  the  patterns  and  trade-names 
of  Wallace  China  Co.,  Ltd.,  have  acquired  great 
good   will   and   a   reputation   for  quality  and   de- 
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pendability ;  that  the  original  patterns  and  trade- 
names herein  referred  to,  developed  by  Wallace 
China  Co.,  Ltd.,  represent  good  will  and  reputa- 
tion which  is  recognized  by  the  trade  and  purchas- 
ing public. 

Deponent  states  that  he  has  personally  ascer- 
tained that  Technical  Porcelain  &  Chinaware  Co.  of 
El  Cerrito,  California,  said  company  being  also 
known  as  "Tepco,"  has  manufactured,  sold  and 
offered  for  sale  imitations  or  copies  of  said  distinc- 
tive and  original  patterns  originated  by  Wallace 
China  Co.,  Ltd.;  that  Exhibit  3  appended  to  the 
complaint  herein  is  a  representation  of  a  plate  bear- 
ing what  is  known  as  the  ''Shadowleaf"  pattern, 
manufactured  by  Wallace  China  Co.,  Ltd. ;  that  Ex- 
hibit 4  appended  to  the  complaint  is  a  representa- 
tion of  a  plate  manufactured  and  sold  by  Tepco 
under  the  name  "Shadowleaf ";  that  the  china  man- 
ufactured and  sold  by  Tepco  under  the  name 
**Shadowleaf "  is  deceptively  similar  to  the  pattern 
sold  by  Wallace. 

Deponent  states  that  in  the  course  of  his  travels 
out  of  the  State  of  California  deponent  has  per- 
sonally seen  hotel  china  being  exhibited  and  offered 
for  sale  by  dealers  in  states  other  than  California, 
the  china  being  an  imitation  or  copy  of  the  Wallace 
*'Shadowleaf"  pattern  and  exemplified  by  Exhibit 
4,  said  imitation  being  manufactured  and  sold  by 
Tepco. 

Deponent  states  that  the  distribution  of  copies 
and  imitations  by  Tepco  has  caused  confusion  among 
dealers  and  purchasers  and  has  deceived  them  into 
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believing  that  the  china  is  manufactured  by  Wal- 
lace China  Co.,  Ltd. ;  that  deponent  has  had  to  spend 
additional  time  and  effort  in  calling  upon  dealers 
and  customers  to  investigate  complaints  caused  by 
the  sale  by  Tepco  of  copies  of  the  distinctive  and 
unique  designs  originated  by  Wallace;  that  de- 
ponent has  received  numerous  comjilaints  from  his 
dealers  by  reason  of  the  widespread  sale  of  the 
imitations  manufactured  by  Tepco  and  that  the 
busmess  of  Wallace  China  Co.,  Ltd.,  in  the  sale  of 
china  bearing  the  aforesaid  distinctive  patterns  has 
been  damaged  by  the  acts  of  piracy  by  Tepco. 

Deponent  states  that  one  of  the  best  means  of 
advertising  and  selling  hotel  china  is  by  personal 
contact  and  exhibitions  of  china  at  shows  and  con- 
ventions and  that  in  the  past  deponent  and  the 
Sales  Manager,  James  R.  Delany  of  Wallace  China 
Co.,  Ltd.,  have  attended  and  exhibited  the  patterns 
hereinabove  referred  to  at  numerous  shows  in  the 
western  part  of  the  United  States  and  intend  to 
continue  such  practice.  Deponent  states  that  during 
June,  1951,  a  show  shall  be  held  at  the  Shamrock 
Hotel  at  Houston,  Texas,  known  as  the  Texas  and 
Southwestern  Regional  Restaurant  Show  and  that 
thereafter  a  Pacific  Coast  Regional  Convention  and 
Exhibition,  sponsored  by  the  Golden  Gate  Restau- 
rant Association  will  be  held  at  San  Francisco;  de- 
ponent is  informed  and  believes  that  an  extensive  ex- 
hibit of  Wallace  china,  including  the  said  distinctive 
patterns,  has  been  planned  for  both  of  said  shows, 
inasmuch  as  many  buyers  attend  these  shows;  dp- 
ponent  is  informed  and  believes  that  Tepco  intends 
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to  exhibit  its  imitations  and  copies  of  the  Wallace 
patterns  at  the  above-described  shows;  deponent 
states  that  steps  must  be  taken  promptly  to  stop 
the  acts  of  copying  and  misrepersentation  whereby 
the  good  will  and  reputation  of  the  Wallace  pat- 
terns and  trade-names  is  being  irreparably  injured 
and  to  stop  Tepco  from  exhibiting  its  said  copies 
at  the  above-described  shows  in  order  to  prevent 
confusion  and  deception  of  purchasers  and  the  prob- 
able destruction  of  the  good  will  and  reputation 
which  has  been  acquired  in  said  patterns  and  trade- 
names by  Wallace  China  Co.,  Ltd. 

Dated  this  24th  day  of  May,  1951. 

/s/  STEPHEN  J.  CLIFFORD. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  May,  1951. 

[Seal]        /s/  MILDRED  K.  BADGER, 
Notary  Public  in  and  for  the  County  and  State 
above  named. 

My  Commission  Expires  March  2, 1952. 
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Exhibit  li 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

To  Antone  Pagliero,  Arthur  Pagliero  and  John 
Pagliero,  doing  business  as  Technical  Porce- 
lain &  Chinaware  Co.  and  Antone  Pagliero, 
Mary  Jean  Pagliero  and  Delina  Pagliero,  doing 
business  as  Pyramid  Alloy  Manufacturing  Co., 
and  Henry  G.  Hardy,  their  attorney : 

Plaintiff  having  filed  its  verified  complaint  and 
a  motion  for  preliminary  injunction,  together  with 
affidavits  of  Sidney  Elster,  Oscar  Stein,  Harold  K. 
Robertson,  Kenneth  Wood,  James  R.  Delany  and 
Stephen  J.  Clifford,  and  exhibits  attached  thereto 
and  good  cause  appearing : 

It  Is  Hereby  Ordered  that  said  defendants  An- 
tone Pagliero,  Arthur  Pagliero  and  John  Pagliero, 
doing  business  as  Technical  Porcelain  &  Chinaware 
Co.  and  Antone  Pagliero,  Mary  Jean  Pagliero  and 
Delina  Pagliero,  doing  business  as  Pyramid  Alloy 
Manufacturing  Co.,  and  Henry  G.  Hardy,  their 
attorney,  appear  before  this  Court  at  10:00  a.m. 
on  June  7,  1951,  then  and  there  to  show  cause, 
if  any  they  and  each  of  them  and  their  agents, 
representatives,  employees,  and  those  acting  in  con- 
cert with  them  should  not  be  restrained  and  en- 
joined during  the  pendency  of  this  action  from 
manufacturing,  selling,  offering  for  sale,  exhibiting, 
advertising  or  promoting  the  sale  of  patterns 
of  china  under  the  trade-names  "Shadowleaf," 
*' Tweed,"  "Hibiscus"  and  "Magnolia"  or  similar 
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in  appearance  to  patterns  known  by  such  trade- 
names and  exemplified  by  Exhibits  3,  9,  11  and  13 
on  file  herein. 

It  Is  Further  Ordered  that  a  copy  of  the  com- 
plaint and  motion  for  preliminary  injunction  on 
file  herein  and  of  this  Order  be  served  on  said 
defendants  and  their  counsel  forthwith. 

Dated  this  31st  day  of  May,  1951. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed]  :     Filed  May  31,  1951. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ANTONE  PAGLIERO 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Antone  Pagliero,  being  first  duly  sworn  on  oath, 
deposes  and  says  that 

1.  He  is  one  of  the  two  Defendants  named  in 
the  above-entitled  case,  which  has  been  served  with 
process  herein. 

2.  He  is  one  of  the  partners  doing  business  as 
Pyramid  Alloy  Manufacturing  Co.,  (the  other 
named  partners  not  having  been  sei'ved  with  process 
herein)  and  states  of  his  own  knowledge  that  the 
partnership  known  as  Pyramid  Alloy  Manufactur- 
ing Co.  has  never  sold  or  offered  for  sale  any  hotel 
china  or  other   china  suitable   for  such  purposes 
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under  the   names   " Shadowleaf , "   "Magnolia"   or 
*' Hibiscus." 

3.  That  among  other  reasons,  Pyramid  Alloy- 
Manufacturing  Co.  was  formed  October  29,  1947,  as 
a  sales  organization  for  the  products  manufactured 
by  Technical  Porcelain  and  Chinaware  Co.  (here- 
inafter referred  to  as  "Tepco")  and  that  said  busi- 
ness was  abandoned  as  of  August  1,  1949,  in 
accordance  with  the  attached  letter  marked  Exhibit 
A  which  was  sent  to  the  trade  throughout  the  United 
States  prior  to  August  1,  1949. 

4.  This  affiant  states  that  the  hotel  china  known 
in  the  trade  as  "Tweed"  represents  a  design  which 
has  been  used  and  manufactured  by  Tepco  long 
prior  to  the  year  1947,  and  is  the  identical  design 
of  dinnerw^are  known  as  "Tweed"  now  manufac- 
tured by  Tepco  and  sold  under  the  name  "Tweed"; 
further  affiant  sayeth  not. 

/s/  ANTONE  PAGLIERO. 

Subscribed  and  sworn  before  me  this  sixth  day 
of  June,  1951. 

[Seal]        /s/  FRANCES  E.  WIENER, 

Notary  Public. 

My  Term  Expires  February  17, 1954. 
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EXHIBIT  ''A" 

Pyramid  Alloy  Manufacturing  Co. 

6416  Manila  Street 

Contra  Costa  County 

El  CeiTito,  California 

Gentlemen : 

This  letter  is  conveying  a  message  of  duel  pur- 
pose and  we  trust  you  will  welcome  it  with  the 
understanding  which  is  most  fitting  for  the  present 
situation. 

First:  For  the  past  year  and  a  half  it  has  been 
our  pleasure  serving  you  and  we  want  to  express 
our  appreciation  for  your  past  patronage. 

The  Pyramid  Alloy  Manufacturing  Co.  was  or- 
ganized to  serve  as  a  Sales  Division  and  for  the 
sole  purpose  of  giving  better  service,  thus  creating 
goodwill  and  naturally  bringing  us  closer  to  each 
jobber.  It  was  our  intention  to  distribute  a  super 
product,  which  was  in  process  at  that  time.  How- 
ever, time  has  its  own  way  of  changing  events. 

Second:  With  the  retarding  of  sales,  we  like 
many  others  found  it  necessary  to  meet  this  condi- 
tion by  reducing  force,  curtailing  routine  and 
eliminating  that  which  was  not  absolutely  necessary, 
consequently  we  are  removing  the  Pyramid  Alloy 
Manufacturing  Co.  from  our  pages  of  history  as 
of  August  1,  1949,  and  turning  back  to  the  origi- 
nators. Technical  Porcelain  &  Chinaware  Co.,  na- 
tionally known  manufacturers  of  '^Tepco  Vitrified 
China."  Also,  the  super  products  previously  re- 
ferred to,  which  will  be  known  as  '^Pamco  Oven 
Ware,"  taken  over  by  them. 
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Beginning  August  1,  please  address  all  corre- 
spondence and  orders  to  the  Technical  Porcelain  & 
Chinaware  Co.  Orders  now  in  our  possession  will 
be  filled  in  the  usual  manner  until  such  time  as 
they  are  completed  in  their  entirety.  Payments  on 
orders  filled  after  August  1,  will  be  made  to  Techni- 
cal Porcelain  &  Chinaware  Co.,  but  orders  filled  be- 
fore that  date  will  be  payable  to  Pyramid  Alloy 
Manufacturing  Co. 

All  prices  and  discount  sheets  will  remain  the 
same.  The  packing  department  has  added  a  new 
feature  to  accommodate  you,  by  packing  in  cartons 
specially  constructed  for  the  various  types  of  ware. 
Prices  on  cartons  will  be  notated  on  price  list  now 
being  printed  for  Technical  Porcelain  &  China- 
ware  Co. 

In  closing  may  we  express  hope  that  we  will  not 
only  have  your  cooperation,  but  your  full  support. 

Veiy  truly  yours, 

PYRAMID  ALLOY 
MANUFACTURING  CO. 


Antone  A.  Pagliero, 
Co-Partner. 


LD  :mjp 

[Endorsed] :     Filed  June  7,  1951. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ARTHUR  PAGLIERO 

State  of  California, 

City  &  County  of  San  Francisco — ss. 

Arthur  Pagliero,  being  first  duly  sworn  on  oath, 
deposes  and  says  that  he  is  one  of  the  Defendants 
named  in  the  above-entitled  case  and  that  he  is  one 
of  the  partners  doing  business  as  Technical  Porce- 
lain and  Chinaware  Co.  at  6416  Manila  Street, 
El  Cerrito,  California,  and  states  the  facts  to  be 
as  follows: 

1.  That  he  has  read  the  bill  of  complaint  herein, 
the  motion  for  preliminary  injunction,  the  affidavits 
filed  in  support  of  said  preliminary  injunction  and 
has  examined  the  several  exhibits  alleged  to  illus- 
trate the  statements  therein  and  categorically  denies 
each  and  all  of  said  statements  and  allegations 
as  being  untrue  and  not  founded  upon  facts. 

2.  He  has  literally  spent  his  entire  life  in  the 
vitrified  chinaware  industry  as  his  father  started 
the  first  vitrified  china  plant  on  the  Pacific  Coast 
in  the  City  of  Richmond  in  1910  and  has  been  con- 
tinuously engaged  in  this  industry  since  that  time ; 
he  is  now  Production  Manager  for  the  Technical 
Porcelain  and  Chinaware  Co. — thereinafter  referred 
to  as  "Tepco" —  and  has  charge  of  all  phases  of 
production  in  the  Tepco  plant,  including  mixes, 
charges,  formulas,  patterns,  testing,  analysis  of 
raw  materials,  laboratory,  and  he,  with  his  brother 
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determines  the  designs  which  are  to  be  selected  for 
production  together  with  the  amount  thereof. 

3.  He  is  familiar  with  all  types,  and  machines 
useful  in  connection  therewith,  of  means  for  deco- 
rating hotel  china  and  the  like,  and  that  several 
methods  of  decoration  are  daily  practiced  in  the 
Tepco  plants;  one  of  the  methods  being  used  in 
the  Tepco  plant  is  the  so-called  transfer  method 
where  the  artist's  hand-drawn  design  is  etched 
photomechanically  upon  the  outer  surface  of  a 
metal  cylinder  in  accordance  with  the  standard 
methods  of  photoengraving  in  the  printing  industry, 
the  cylinder  being  used  to  print  the  design  pattern 
on  a  thin  paper  so  that  suitably  cut-out  portions 
of  such  transfer  may  then  be  applied  to  the  china- 
ware  prior  to  the  glazing  and  then  fired  so  that  the 
pattern  becomes  an  integral  and  inseparable  part 
of  the  ware  showing  through  the  transparent  glaze 
and  that  such  methods  and  practice  has  been  carried 
on  throughout  this  affiants  entire  life  and  for  many 
years  prior  thereto.  This  affiant  states  that  such 
method  was  not  originated  by  Wallace  China  Com- 
pany, Inc.,  and  is  used  by  eveiy  china  manufac- 
turer in  this  country  and  many  in  England. 

4.  All  over  patterns  of  the  type  described  in 
said  Affidavits  and  particularly  the  Affidavit  of 
Kenneth  O.  Wood,  President  of  Wallace  China  Co., 
Ltd.,  and  referred  to  in  the  other  Affidavits,  was 
not  originated  by  Wallace  China  Co.,  Ltd.,  but  has, 
in  fact,  been  used  for  many  years  by  other  manu- 
facturers of  hotel  china  such  as  Mayer  China  Co. 
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of  Beaver  Falls,  Pennsylvania,  as  exemplified  by 
the  piece  of  china — vitrified  hotel  ware  marked 
Exhibit  *'B"  which  is  referred  to  herein,  and  which 
piece  of  china  has  been  in  this  affiant's  possession 
for  more  than  four  years  prior  to  the  date  hereof. 
A  further  example  of  an  allover  pattern  is  illus- 
trated by  the  advertisement  of  John  Shaw  and 
Sons,  England,  showing  a  chintz  design  in  ''Pot- 
tery and  Glass"  for  April,  1950;  this  design  has 
been  on  the  market  for  several  years  prior  to  the 
date  of  said  advertisement;  that  a  pattern  known 
as  ''rose  chintz"  of  an  allover  design  in  a  single 
color  is  further  illustrated  in  the  "Montgomery 
Ward"  catalog  for  the  year  1951,  although  this 
same  design  has  been  available  for  many  years 
prior  thereto.  There  have  been  numerous  other 
allover  patterns  of  very  old  designs  such  as  the 
blue  "Willow  Ware"  and  the  "Meissen"  onion  de- 
sign, which  designs  themselves  are  over  a  hundred 
years  old.  Accordingly,  it  is  not  possible  for  Wal- 
lace China  Co.,  Ltd.,  to  even  claim  to  be  the  origina- 
tor of  allover  patterns  for  vitrified  hotel  china  or 
the  originator  for  allover  patterns  for  any  china. 

5.  Tepco  employs  its  own  artists  to  prepare  the 
original  drawings  from  which  the  cylinders  are 
made  and  the  artist  which  was  employed  to  make 
the  so-called  "Shadowleaf"  design,  the  "Hibiscus" 
design  and  the  "Magnolia"  design,  although  a  resi- 
dent of  Los  Angeles  is  presently  on  a  trip  in  the 
East  and  unavailable  for  consultation  at  this  time; 
further,  it  is  not  known  exactly  when  he  will  re- 
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turn,  but  he  is  not  expected  to  return  for  at  least 
another  two  weeks. 

6.  The  cylinders  used  by  Tepco  for  the  pattern 
known  in  the  trade  as  ''Tweed"  was  made  by  an 
artist  many  years  ago  whose  name  has  been  for- 
gotten and  the  records  of  which  in  Tepco  have 
now  been  destroyed  in  a  fire.  The  artist  was  one  who 
was  employed  by  the  "New  Method  Engraving  Co." 
which  made  the  original  cylinder  for  this  pattern 
and  which  company  has  discontinued  engraving  pot- 
tery cylinders  since  about  1946. 

7.  The  engraving  of  pottery  cylinders  is  a  spe- 
cialized field  and  since  1949  and  in  the  Fall  of  that 
year,  the  cylinders  have  been  made  for  Tepco  by 
Garnier  EngTaving  Company  of  Los  Angeles.  This 
affiant  is  informed  and  believes  that  the  Garnier 
Engraving  Co.  also  engraves  pottery  cylinders  for 
other  companies  including  Wallace  China  Co.,  Ltd., 
Yernon  Pottery  Co.,  Gladding  McBean  and  nu- 
merous others.  Between  the  years  1946  and  the  Fall 
of  1949,  cylinders  were  made  for  Tepco  by  Graphic 
Arts  of  San  Francisco. 

8.  At  no  time  has  Tepco  used  or  employed  any 
original  art  work  belonging  to  or  the  property  of 
Wallace  China  Co.,  Ltd.,  and  similarly  it  has  not 
used  or  employed  any  cylinders  belonging  to  or  the 
property  of  Wallace  China  Co.,  Ltd. 

9.  It  has  long  been  the  practice  in  the  produc- 
tion of  vitrified  hotel  china  for  the  several  com- 
panies engaged  in  this  industry  all  over  the  United 
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States  and  elsewhere,  to  offer  for  sale  and  produce 
designs  either  identical  with  or  very  similar  to 
those  of  other  manufacturers  except  in  cases  where 
the  design  has  been  either  patented  or  copyrighted 
and  that  both  Wallace  China  Co.,  Ltd.,  and  Tepco 
have  been  engaged  in  this  practice  with  the  others 
for  a  period  of  many  years,  and  that  such  prac- 
tice is  standard  for  this  industry. 

10.  That  Tepco  china  and  particularly  its  vitri- 
fied hotel  ware  is  made  to  meet  the  standards  set 
up  in  the  federal  specifications  for  chinaware ;  vitri- 
fied No.  M-C-301a  April  21,  1943,  as  are  all  the 
other  hotel  vitrified  china  made  by  other  manufac- 
turers including  Wallace  China  Co.,  Ltd.;  that 
Tepco  ware  meets  all  of  the  standards  and  require- 
ments of  this  specification  and  more  so,  and  has 
been  accepted  for  use  by  the  United  States  Navy, 
the  Marine  Corps,  the  United  States  Army  and  the 
United  States  Air  Forces.  Tepco  received  the  **  Cer- 
tificate of  Achievement"  for  excellence  in  produc- 
tion and  performance  during  World  War  II,  which 
certificate  was  signed  by  the  Assistant  Secretary  of 
the  Navy,  Mr.  Hensell. 

11.  Tepco  and  Tepco  products  enjoy  a  fine  repu- 
tation in  the  industry  and  with  the  public,  which 
is  quite  as  high  as  anything  Wallace  China  Co., 
Ltd.,  can  claim. 

12.  This  af&ant  states  that  all  vitrified  hotel 
w^are  put  out  by  Tepco  has  either  the  trade-mark 
Tepco  or  some  other  trade-mark  of  Tepco  stamped 
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under  the  glaze  and  forming  an  integral  part 
thereof  showing  it  as  the  source  of  origin,  with 
the  possible  exception  of  some  small  individual  but- 
ters and  creamers.  That  such  marks  have  long  been 
used  in  the  industry  and  considered  as  adequate 
means  for  identifying  the  manufacturer.  The  public 
is  thoroughly  familiar  with  this  means  of  identify- 
ing the  source  of  origin. 

13.  Tepco  is  jealous  of  its  position  in  the  in- 
dustry and  purchasing  public  and  has  never  and 
would  not  now  permit  its  products,  no  matter  of 
the  design,  to  be  passed  off  as  and  for  the  product 
of  another  manufacturer. 

14.  Tepco  has  no  intention  of  and  is  not  going 
to  exhibit  any  of  its  products  in  Houston,  Texas, 
in  June  of  1951.  If  any  such  decision  had  been 
made  this  affiant  would  have  known  and  would  have 
participated  in  it. 

Further  affiant  sayeth  not. 

/s/  ARTHUR  PAGLIERO. 

Subscribed  and  sworn  before  me  this  6th  day  of 
June,  1951. 

[Seal]        /s/  FRANCES  R.  WIENER, 
Notary  Public  in  and  for  the  City  &  County  of  San 
Francisco,  State  of  California. 

My  Commission  Expires  February  17,  1954. 
[Endorsed] :     Filed  June  7,  1951. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ANTONE  PAGLIERO 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Antone  A.  Pagliero,  being  first  duly  sworn  on 
oath,  deposes  and  says  that  he  is  one  of  the  defend- 
ants in  the  above-entitled  action  named  as  a  partner 
doing  business  as  Technical  Porcelain  and  China- 
ware  Co.,  and  makes  this  Affidavit  in  opposition  to 
the  Motion  for  Preliminary  Injunction,  stating  the 
facts  to  be  as  follows : 

1.  He  has  read  the  Motion  for  Preliminary  In- 
junction, the  Bill  of  Complaint  herein,  and  the 
several  Affidavits  tendered  in  support  of  said  Pre- 
liminary Injunction,  and  has  examined  the  exhibits 
accompanjdng  the  same  and  he  hereby  denies  the 
alleged  facts  and  inferences  as  set  forth  therein  or 
intended  so  to  be  as  not  being  founded  upon  fact  or 
truth,  to  the  best  of  his  knowledge  and  belief. 

2.  He  was  literally  born  and  raised  in  the 
vitrified  china  industry  and  started  soliciting  the 
trade  and  selling  electrical  insulators,  heat  resisting 
porcelain  articles  and  hotel  vitrified  china  covering 
the  entire  United  States  and  Canada,  when  he  was 
14  years  old.  He  is  presently  in  charge  of  all  sales 
for  Technical  Porcelain  and  Chinaware  Co.  which 
is  hereinafter  referred  to  as  **Tepco,"  and  that  he 
is  the  only  one  who  contacts  the  dealers  and  dis- 
tributors for  Tepco  hotel  vitrified  chinaware,  with 
the  exception  of  the  Los  Angeles  area,  at  which 
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location  Mrs.  Marge  Cheever  has  been  employed 
for  the  last  ten  years  and  is  in  charge  of  the  Los 
Angeles  warehouse  and  office. 

3.  He  is  thoroughly  conversant  with  all  phases 
of  selling  and  merchandising  in  this  industry  and 
is  entirely  familiar  with  the  products  and  competing 
lines  made  by  other  manufacturers  made  in  the 
United  States,  Canada  and  elsewhere.  Tepco  does 
not  sell  to  consumers,  but  sells  only  to  jobbers  and 
dealers  for  resale  and  in  this  connection,  this  affi- 
ant contacts  the  Tepco  jobbers  and  dealers  through- 
out the  United  States  and  in  the  Los  Angeles  area 
in  conjunction  with  Mrs.  Cheever.  This  affiant  in 
selling  Tepco  products  for  twenty-eight  years  has 
never  knocked  a  competitor,  run  down  their  per- 
sonnel, or  their  products,  or  in  any  other  way  dis- 
paraged his  competition  on  the  theory  that  every 
knock  is  a  boost  and  that  he  was  only  interested  in 
selling  Tepco  products.  That  having  learned  the 
hard  way  that  this  is  the  best  policy,  he  personally 
enjoys  the  respect  and  hospitality  of  the  majority 
of  his  customers  and  that  both  the  Tepco  products 
and  he  personally  have  an  excellent  personal  rela- 
tionship and  reputation  with  all  of  his  customers. 
The  fine  reputation  and  good  will  of  Tepco  and  its 
products  is  best  expressed  by  the  fact  that  since  the 
founding  of  Tepco  in  1920,  its  business  has  in- 
creased year  by  year  steadily  up  to  the  present 
time. 

4.  Tepco  has  one  of  the  most  modern  and  up-to- 
date  plants  for  the  manufacture  of  vitrified  hotel 
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china  iii  the  United  States  and  the  standards  to 
which  its  products  are  required  to  adhere  meet  all 
Government  specifications  with  a  good  margin  be- 
yond the  minimum  requirements. 

5.  That  it  is  common  practice  to  publish  dis- 
count sheets  in  the  sale  of  vitrified  hotel  china  and 
that  this  practice  was  established  and  originated 
in  the  industry  through  this  affiant's  efforts  com- 
mencing in  1932.  Such  practice  has  been  adopted 
by  the  entire  industry  and  persists  up  to  the  present 
time. 

6.  That  it  has  been  common  practice  in  the  in- 
dustry for  the  several  firms  engaged  therein  to 
duplicate  or  approximate  designs  and  patterns  used 
by  another  or  other  manufacturers  and  that  this 
practice  has  been  followed  by  Wallace  China  Co., 
Ltd.  and  Tepco  as  well  as  the  other  manufacturers, 
and  that  the  same  or  similar  code  niunbers  or  words 
are  used  to  designate  the  particular  design;  for 
example,  L-lOO  is  recognized  throughout  the  in- 
dustry as  a  pin  line  decoration,  L-101  as  marigold 
decoration,  L-104  as  a  green  band  and  line.  Tepco 
identifies  its  products  by  such  references  and  so 
does  Wallace  China  Co.,  Ltd.  "While  Tepco  has 
never  followed  the  policy  of  having  exclusive  dis- 
tributors, this  situation  as  well  as  the  fact  that 
it  is  common  practice  for  manufacturers  or  similar 
designs  such  as  Tepco  ^'Mohawk"  and  Wallace 
China  Co.,  Ltd.'s  ''Del  Mar"  patterns  brought 
about  the  writing  of  the  letter  dated  September  13, 
1937,  by  the  then  sales  manager  for  Wallace  China 
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Co.,  Ltd,  to  Smiths  Hotel  and  Bar  Supply  Co.  of 
San  Diego,  the  said  letter  being  given  this  affiant 
by  Mr.  R.  W.  Smith  of  the  said  supply  company. 
The  letter  clearly  recognizes  that  the  copying  and 
simulation  of  designs  for  vitrified  hotel  ware  as 
early  as  1937  were  so  close  that  the  dealer  could  mix 
two  lines  when  filling  an  order. 

7.  This  affiant  states  that  the  practice  in  the 
trade  of  using  the  same  or  similar  designs  when 
the  same  are  not  protected  either  by  copyright  or 
patent  justifies  any  copying  which  is  indulged  in  by 
both  the  plaintiff  and  the  defendant  in  this  case. 

8.  Copying  and  simulation  of  designs  has  growoi 
up  in  the  industry  because  of  public  demand.    For 
example,  a  restaurant  may  be  completely  supplied 
with   a   design   for   vitreous   hotel   ware   made   by 
Wallace  China  Co.,  Ltd.  or  any  other  manufacturer 
and  some  dispute  or  disagreement  may  arise  with 
the  local  distributor  or  dealer  for  that  manufac- 
turer.   The  customer  wants  to  get  lines  and  ware 
which  will  fit  in  with  his  then  pattern  from  another 
source  and  it  may  very  well  be  that  a  dealer  or 
distributor  for  Tepco  would  say  he  could  get  this 
order  if  the  pattern  can  be  duplicated  or  simulated, 
which  is  done.    The  customer  and  the  public  are 
happy  because  they  are  not  bound  to  a  single  source 
of  supply  which  could  hold  them  up  as  to  price, 
delivery  or  any  other  reason  which  would  make  com- 
petition impossible.    The  practice  of  copying  and 
simulation  of  designs  is  well  established  in  this  in- 
dustry and  its  practice  is  fully  justified  and  accepted 
m  the  trade  with  the  public  getting  the  benefit 
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thereof.  Such  copying  and  simulation  of  designs 
in  the  trade  is  limited  to  unpatented  and  uncopy- 
righted  designs  as  statutory  rights  are  respected 
by  all  manufacturers. 

9.  All  of  the  Tepco  designs  have  been  created 
by  artists  employed  by  Tepco  which  includes  the 
design  alleged  to  be  ^'Shadowleaf/'  *' Magnolia," 
^'Hibiscus"  and  ''Tweed."  The  ''Tweed"  design 
has  been  used  by  Tepco  for  many  years  and  long 
prior  to  any  use  claimed  or  alleged  by  Wallace 
China  Co.,  Ltd.  and  therefore,  this  design  has  been 
copied  by  Wallace  from  Tepco  rather  than  vice 
versa  as  alleged.  Accordingly,  Tepco  has  a  cause 
of  action  against  Wallace  China  Co.,  Ltd.  on  the 
same  basis  that  is  alleged  in  this  case.  The  "Mag- 
nolia" design  is  known  as  "Dixie"  in  the  Tepco 
line  and  the  only  resemblance  is  that  both  detect 
a  magnolia  blossom.  The  "Hibiscus"  pattern  which 
is  called  "Hawaiian"  in  the  Tepco  line  only  re- 
sembles the  Hibiscus  of  the  Wallace  line  in  that  it 
is  a  representation  of  a  hibiscus  blossom.  The 
"Shadowleaf"  pattern  so-called  which  is  called 
"Palm  Leaf"  in  the  line  as  well  as  "Shadowleaf" 
resemble  each  other  because  they  are  representa- 
tions of  actual  tropical  leaves.  Each  of  these  names 
is  descriptive  of  the  design  and  such  descriptive 
names  belongs  to  everyone  including  Tepco  and 
cannot  be  the  property  of  Wallace  China  Co.,  Ltd. 
exclusively.  The  names  denote  the  designs,  not  the 
manufacturer  and  therefore  cannot  be  trade-marks. 

10.  There  has  never  been  a  piece  of  china  put 
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out  by  Tepco  without  the  name  ''Tepeo"  on  it  or 
other  trade-mark  indicating  ''Technical  Porcelain 
and  Chinaware  Co."  as  the  source  of  origin,  with 
the  possible  exception  of  small  individual  creamers 
and  butters.  The  trade-mark  "Tepco"  and  other 
indications  of  origin  in  Tepco  are  placed  on  the 
bottom  of  each  article  prior  to  glazing  and  become 
an  integral  part  of  the  china  after  each  individual 
has  passed  through  the  kiln  so  that  there  is  no 
possibility  of  removing  or  altering  the  trade-mark. 
Such  methods  and  means  of  identifying  the  origin 
of  each  piece  has  always  been  considered  as  entirely 
adequate  means  for  identifying  the  source  and 
origin  of  each  piece  of  chinaware;  the  trade  and 
the  public  have  for  many  years  been  schooled  in  the 
identification  of  chinaware  by  this  means. 

11.  To  the  best  of  this  affiant's  knowledge  and 
belief  there  has  never  been  a  piece  of  Tepco  china, 
regardless  of  its  design,  shape  or  color,  which  has 
been  sold  as,  for  or  represented  as  made  by  any 
other  manufacturer  including  Wallace  China  Co., 
Ltd.  Three  generations  of  this  affiant's  family  are, 
and  have  been  engaged  in  the  manufacture,  sale 
and  distribution  of  Tepco  ware  and  are  justifiably 
proud  of  the  record,  reputation  and  integrity  of 
their  own  product  and  all  are  constantly  watchful 
to  see  that  its  good  name  and  reputation  are  main- 
tained. 

12.  This  affiant  is  advised  and  Wallace  China 
Co.,  Ltd.,  through  its  counsel,  admits  that  the  de- 
signs called  ''Shadowleaf,"  "Tweed,"  "Magnolia" 
and  "Hibiscus"  are  not  protected  by  Design  Letters 
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Patent  or  by  Copyright  and  that  the  same  have  been 
used  and  published  by  Wallace  China  Co.,  Ltd. 
long  past  the  one  year  of  iniblic  use  in  which  the 
designs  could  have  been  patented.  Likewise,  this 
affiant  has  been  advised  and  the  same  has  been 
admitted  by  counsel  for  Wallace  China  Co.,  Ltd. 
that  the  trade-marks,  so-called,  ''Shadowleaf,^' 
''Tweed,"  ''Magnolia"  and  "Hibiscus"  are  not 
registered  either  in  the  United  States  Patent  Office 
or  in  the  State  of  California. 

13.  Tepco  uses  two  forms  of  shipping  containers, 
(1)  cartons  and  (2)  barrels.  The  cartons  used  are 
standard  cartons  of  standard  specifications  for  this 
industry  and  carry  the  name  "Tepco  China  Co." 
with  the  usual  standard  blanks  for  identifying  the 
contents.  At  the  present  time  and  for  several 
months  last  past,  the  cartons  being  used  also  carry 
another  trade-mark  adopted  and  exclusively  owTied 
by  Tepco  entitled  "Western  Traveler"  with  a  de- 
sign representing  a  stage  coach  drawn  by  horses. 
This  design  also  carries  the  identifying  word 
"Tepco."  If  one  can  read,  there  is  no  possible  way 
to  confuse  the  Tepco  carton  with  the  carton  of 
Wallace  China  Co.,  Ltd.  or  any  other  manufacturer 
using  a  similar  standard  form. 

14.  This  affiant  states  that  in  his  own  knowledge 
acquired  through  years  of  experience  in  the  in- 
dustry, that  the  allover  pattern  design  for  hotel 
vitrified  china  made  with  transfers  from  engraved 
cylinders  was  not  introduced  and  first  used  by 
Wallace  China  Co.,  Ltd.,  but  has  been  used  by  many 
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other  firms  long  prior  to  Wallace's  first  claimed  use 
in  1948. 

15.  To  the  best  of  this  affiant's  knowledge  and 
belief,  the  so-called  "Shadowleaf"  design  was  not 
originated  by  Wallace  China  Co.,  Ltd.,  but  was 
taken  directly  from  a  fabric  design  without  change 
and  that  this  affiant  was  aware  of  said  fabric  design 
and  advertisements  representing  it  and  that  this 
affiant  saw  them  in  June  or  July  of  1950.  He  made 
a  clip23ing  of  such  advertisements  and  although  he 
has  instituted  a  diligent  search  therefor,  he  has  not 
been  able  to  locate  the  same  to  date. 

16.  That  Tepco  does  not  intend  to  exhibit  any 
of  its  wares  at  the  show  to  be  held  during  June  of 
1951  at  the  Shamrock  Hotel  in  Houston,  Texas, 
i.e..  The  Texas  and  Southwestern  Regional  Res- 
taurant Show,  and  that  if  Tepco  had  so  intended 
and  was  so  going  to  exhibit,  he  would  have  known 
and  would  have  participated  in  such  a  decision; 
further,  it  is  now  too  late  to  establish  any  kind  of 
exhibit  or  secure  space  for  such  show. 

Further  affiant  sayeth  not. 

/s/  ANTONE  A.  PAGLIERO. 

Subscribed  and  sworn  before  me  this  6th  day  of 
June,  1951. 

/s/  FRANCES  R.  WIENER, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  Februaiy  17,  1954. 
[Endorsed]  :     Filed  June  7,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Pursuant  to  stipulation  of  counsel  it  is  hereby 
ordered  that  the  action  be  dismissed  as  to  Pyramid 
Alloy  Manufacturing  Co.,  subject  to  reinstatement 
of  the  action  upon  the  trial,  if  warranted  by  the 
facts  then  and  there  adduced. 

Dated  June  7,  1951. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  7,  1951. 
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ORDER 

Grood  Cause  Appearing  Therefor,  let  the  prelimi- 
nary injunction  issue  as  prayed  for  in  the  motion. 

It  Is  Further  Ordered  that  the  attorneys  for 
plaintiff  prepare  the  form  of  the  injunction. 

Dated  June  7,  1951. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  7,  1951. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Plaintiff's  Motion  for  Preliminary  Injunction 
having  on  June  7,  1951,  come  on  regularly  for  hear- 
ing in  open  court,  plaintiff  having  been  represented 
by  C.  A.  Miketta,  of  Los  Angeles,  California,  and 
Jas.  M.  Naylor,  of  Naylor  and  Lassagne,  San  Fran- 
cisco, California,  and  defendants  having  been  repre- 
sented by  Henry  Gifford  Hardy  and  Edward  B. 
Gregg,  both  of  San  Francisco,  California,  upon  the 
Verified  Complaint,  affidavits,  certain  physical  ex- 
hibits, and  testimony  in  open  court,  the  matter 
having  been  fully  argued  and  submitted,  the  Court, 
for  the  purposes  of  plaintiff's  aforesaid  Motion  for 
Preliminary  Injunction  and  on  the  record  presently 
before  the  Court,  now  makes  the  following  findings 
of  fact  and  conclusions  of  law  pursuant  to  Rule  52 
of  the  Federal  Rules  of  Civil  Procedure  and  Rule 
5(e)  of  the  Rules  of  Practice  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California ; 

Findings  of  Fact 

1.  Plaintiff,  Wallace  China  Co.,  Ltd.,  is  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California  and  has  an 
established  place  of  business  at  Huntington  Park, 
Vernon,  County  of  Los  Angeles,  California,  ad- 
jacent the  City  of  Los  Angeles. 

2.  That  the  defendants,  Antone  Pagliero,  Arthur 
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Pagliero  and  John  Pagliero,  are  residents  of  the 
Northern  District  of  California  and  general  part- 
ners doing  business  as  Technical  Porcelain  & 
Chinaware  Co.,  with  an  established  office  and  plant 
at  6416  Manila  Avenue,  El  Cerrito,  Contra  Costa 
County,  State  of  California,  and  that  of  these  named 
def endantas  John  Pagliero  has  not  yet  been  served 
with  Summons  and  a  copy  of  the  Complaint  or 
the  Order  to  Show  Cause  issued  May  31,  1951,  or 
Plaintiff's  Motion  for  a  Preliminary  Injunction. 

3.  That  defendants,  Antone  Pagliero,  Mary  Jean 
Pagliero  and  Delina  Pagliero,  are  partners  under 
the  name  and  style  Pyramid  Alloy  Manufacturing 
Co.,  but  defendants  represent  that  they  ceased  doing 
business  in  the  selling  of  chinaware  prior  to  August 
1,  1949,  and  it  was  stipulated  by  counsel  at  the  hear- 
ing that  the  action  may  be  dismissed  as  to  said 
Pyramid  Alloy  Manufacturing  Co.,  subject  to  re- 
instatement of  the  action  upon  the  trial,  if  war- 
ranted by  the  facts  hereafter  adduced. 

4.  That  plaintiff  is  engaged  in  the  manufacture 
and  sale  of  vitrified  hotel  china  throughout  the 
western  part  of  the  United  States  of  America  and 
the  Territory  of  Hawaii,  and  ships  its  products 
in  interstate  commerce. 

5.  That  in  the  course  of  its  business  plaintiff  has 
adopted  and  used  as  trade  names  or  trade  marks  to 
indicate  china  of  its  manufacture  the  notations 
''Shadowleaf,"  "Tweed,"  "Hibiscus"  and  "Mag- 
nolia," said  trade-marks  have  not  been  registered 
under  any  Federal  Act  or  under  the  Laws  of  the 
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State  of  California,  and  the  said  trade  names  and 
trade  marks  have  been  applied  by  plaintiff  to  con- 
tainers in  which  said  china  is  shipped  and  sold  in 
interstate  and  intrastate  commerce. 

6.  That  plaintiff  has  caused  to  be  prepared  for 
it  certain  original  patterns  and  vitrified  hotel  china 
incorporating  said  patterns  have  been  manufactured 
and  sold  by  plaintiff  under  the  identifying  trade 
names  or  trade  marks  " Shadowleaf , "  "Tweed," 
"Hibiscus"  and  "Magnolia;"  that  said  patterns  are 
exemplified  by  Exhibits  3,  9,  11  and  13  appended 
to  the  Motion  for  Preliminary  Injunction.  None  of 
said  decorative  patterns  has  been  copyrighted  or 
protected  by  Design  Letters  Patent  and  the  time  for 
doing  so  has  passed.  That  plaintiff's  said  trade 
names  represent  plamtiff's  good  will  and  reputa- 
tion ;  that  the  said  patterns  are  known  to  and  recog- 
nized by  the  trade  as  indicating  china  originating 
with  plaintiff. 

7.  That  the  defendants  have  caused  the  aforesaid 
"Shadowleaf,"  "Tweed,"  "Hibiscus"  and  "Mag- 
nolia" patterns  to  be  copied  and  imitated  and  have 
incorporated  such  copies  into  vitrified  hotel  china 
manufactured  and  sold  by  them  in  intrastate  and 
interstate  commerce. 

8.  That  the  defendants,  in  offering  for  sale  and 
selling  said  vitiTfied  hotel  china  embodying  copies 
of  plaintiff's  aforesaid  designs,  have  identified  such 
goods  by  employing  plaintiff's  aforesaid  trade 
names  or  trade  marks  "Shadowleaf,"  "Tweed," 
"Hibiscus"  and  "Magnolia,"  and  have  caused  said 
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trade  names  or  trade  marks  to  be  used  in  price  lists 
and  discount  sheets  and  to  be  affixed  to  shipping 
containers  containine^  defendants'  said  goods. 

9.  That  plaintiff  gave  the  defendants  written 
notice  of  unfair  competition  and  infringement 
under  date  of  May  5,  1951,  and  despite  said  notice 
defendants  have  continued  to  manufacture  and  sell 
\dtrified  hotel  china  embodying  the  aforesaid  copies 
of  plaintiff's  patterns  and  the  use  of  the  trade 
names  or  trade-marks  " Shadowleaf , "  "Tweed," 
"Hibiscus"  and  Magnolia"  in  the  identification  of 
the  same. 

Conclusions  of  Law 

I. 

That  plaintiff  is  the  owner  of  the  trade  names 
or  trade  marks  " Shadowleaf , "  "Tweed,"  "Hibis- 
cus" and  "Magnolia"  as  applied  to  hotel  china  and 
is  entitled  to  the  exclusive  use  thereof  as  against 
these  defendants. 

II. 

That  plaintiff  is  the  owner  of  the  distinctive  pat- 
terns identified  by  the  trade  names  or  trade  marks 
"Shadowleaf,"  "Tweed,"  "Hibiscus"  and  "Mag- 
nolia" examplified  by  Exhibits  3,  9,  11  and  13  ap- 
pended to  the  Motion  for  Preliminary  Injunction, 
and  is  entitled  to  the  exclusive  right  to  incorporate 
said  patterns  in  hotel  china  as  against  the  defend- 
ants. 

III. 

That  this  Court  has  jurisdiction  of  this  cause 
under  the  Lanham  Act,  15  USCA,  Sees.  1051-1127 
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and  under  the  Paris   Convention  and  the   Inter- 
American  Convention. 

IV. 

That  the  defendants,  by  manufacturing,  adver- 
tising and  selling  hotel  china  under  the  trade  names 
or  trade  marks  "Shadowleaf,"  '* Tweed,"  ''Hibis- 
cus" and  "Magnolia,"  have  infringed  plaintiff's 
rights  therein  and  have  competed  unfairly  with  the 
plaintiff. 

V. 

That  the  defendants,  by  copying  and  imitating 
plaintiff's  patterns  identified  by  the  trade  names 
or  trade  marks  " Shadowleaf , "  "Tweed,"  "Hibis- 
cus" and  "Magnolia"  and  examplified  by  Exhibits 
3,  9,  11  and  13  of  record  herein,  and  by  manufac- 
turing and  selling  hotel  china  incorporating  the 
same,  have  competed  unfairly  with  the  plaintiff. 

VI. 

That  plaintiff  is  entitled  to  a  judgment  against 
the  defendants,  Antone  Pagliero  and  Arthur  Pag- 
liero,  as  copartners,  with  John  Pagliero,  doing  busi- 
ness as  Technical  Porcelam  &  Chinaware  Co., 
awarding  plaintiff  a  preliminary  injunction  to  be 
issued  out  of  and  under  the  seal  of  this  Court  en- 
joining the  said  defendants  and  each  of  them,  their 
agents,  representatives,  attorneys,  servants  and 
those  persons  acting  in  privity,  participation  and 
concert  with  the,  who  receive  notice  of  such  judg- 
ment by  personal  service  or  otherwise,  from  in- 
fringing plaintift"s  rights  in  any  manner  and  from 
making  and  causing  to  be  made,  selling,  offering 
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for  sale,  advertising,  exhibiting,  marketing  or 
otherwise  disposing  of  china  bearing  patterns  de- 
ceptively similar  to  those  originated  by  plaintiff, 
said  patterns  being  exemplified  by  Exhibits  3,  9, 
11  and  13  of  record  in  this  action,  and  from  using 
plaintiff's  trade  names  or  trade  marks  ''Shadow- 
leaf,"  ''Tweed,"  "Hibiscus"  and  "Magnolia"  in  the 
identification  of  hotel  chinaware  manufactured  and 
sold  by  the  defendants. 

VII. 

That  the  action  be  dismissed  as  to  Pyramid 
Alloy  Manufacturing  Co.  subject  to  reinstatement 
of  the  action  upon  the  trial  hereof  if  warranted  by 
the  facts  then  and  there  adduced. 

Dated  June  20,  1951. 

EDWARD  P.  MURPHY, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  June  20,  1951. 
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In   the    United    States    District    Court,    Northern 
District  of  California,  Southern  Division 

Civil  Action  No.  30595 

WALLACE  CHINA  CO.,  LTD., 

Plaintife, 

vs. 

ANTONE  PAGLIERO,  ARTHUR  PAGLIERO 
and  JOHN  PAGLIERO,  Doing  Business  as 
TECHNICAL  PORCELAIN  &  CHINA- 
WARE  CO.,  and  ANTONE  PAGLIERO, 
MARY  JEAN  PAGLIERO  and  DELINA 
PAGLIERO,  Doing  Business  as  PYRAMID 
ALLOY  MANUFACTURING  CO., 

Defendants. 

JUDGMENT 

Plaintiff's  ]\Iotion  for  Preliminary  Injunction 
having  come  on  for  hearing  upon  the  verified  Com- 
plaint, affidavits,  certain  physical  exhibits  and  testi- 
mony in  open  court  and  the  Court  having  filed  its 
Findings  of  Fact  and  Conclusions  of  Law,  for  the 
purposes  of  plaintiff's  aforesaid  Motion  for  Pre- 
liminary Injunction,  it  is  hereby  ordered. 

1.  That  plaintiff,  Wallace  China  Co.,  Ltd.,  is  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California  and  has 
an  established  place  of  business  at  Huntington  Park, 
Vernon  County  of  Los  Angeles,  California  adjacent 
the  City  of  Los  Angeles. 
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2.  That  the  defendants,  Antone  Pagliero  and 
Arthur  Pagliero,  are  residents  of  the  Northern 
District  of  California  and,  with  John  Pagliero,  a 
resident  of  the  said  district,  are  general  partners 
doing  business  as  Technical  Porcelain  and  China- 
ware  Co.,  with  an  established  office  and  plant  at  6416 
Manila  Avenue,  El  Cerrito,  Contra  Costa  County, 
State  of  California. 

3.  That  this  Court  has  jurisdiction  of  this  cause 
and  of  the  parties  under  the  Lanham  Act,  15  USCA, 
Sees.  1051-1127  and  under  the  Paris  Convention  and 
under  the  Inter- American  Convention. 

4.  That  as  between  the  parties  hereto  plaintiff 
is  the  owner  of  the  trade  names  or  trade-marks 
^'Shadowleaf,"  ''Tweed,''  ''Hibiscus"  and  "Mag- 
nolia" as  used  upon  hotel  chinaware. 

5.  That  as  between  the  parties  hereto  plaintiff 
is  the  owner  of  the  hotel  chinaware  patterns  indi- 
cated by  plaintiff  by  the  trade  names  or  trade-marks 
"Shadowleaf,"  "Tweed,"  "Hibiscus,"  and  "Mag- 
nolia" and  exemplified  by  Exhibits  3,  9,  11  and  13 
appended  to  the  Motion  for  Preliminary  Injunction. 

6.  That  defendants  have  competed  unfairly  with 
plaintiff  and  have  infringed  plaintiff's  trade  names 
or  trade-marks. 

7.  That  plaintiff's  Motion  for  Preliminary  In- 
junction be  and  the  same  is  hereby  granted  as  to  the 
defendants,  Antone  Pagliero  and  Arthur  Pagliero, 
general  partners  doing  business  with  John  Pag- 
Hero  as  Technical  Porcelain  and  Chinaware  Co. 
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8.  That  a  writ  of  preliminary  injunction  issue 
out  of  and  under  the  seal  of  this  Court  enjoining 
the  defendants,  Antone  Pagliero  and  Arthur  Pag- 
liero,  and  each  of  them,  their  agents,  representa- 
tives, attorneys,  servants  and  those  persons  acting 
in  privity,  participation,  and  concert  with  them  who 
receive  notice  of  this  judgment  by  personal  service 
or  otherwise,  from  infringing  j^lain tiff's  rights  in 
any  manner  and  from  making  and  causing  to  be 
made,  selling,  offering  for  sale,  advertising,  ex- 
hibiting, marketing  or  otherwise  disposing  of  china 
bearing  patterns  deceptively  similar  to  those  origi- 
nated by  plaintiff,  said  patterns  being  exemplified 
by  Exhibits  3,  9,  11  and  13  of  record  in  this  action, 
and  from  using  plaintiff's  trade  names  or  trade- 
marks ' ' Shadowleaf , "  ^' Tweed,"  '' Hibiscus"  and 
*' Magnolia"  in  the  identification  of  hotel  chinaware 
manufactured  and  sold  by  the  defendants. 

9.  That  pursuant  to  Rule  65  of  the  Federal  Rules 
of  Civil  Procedure,  plaintiff  is  hereby  required  to 
fille  a  bond  in  the  amount  of  $3,000.00  as  a  condition 
precedent  to  the  issuance  of  the  preliminary  injunc- 
tion herein  granted. 

Dated  June  20,  1951. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 
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Acknowledgment  of  Service 

Receipt  of  a  copy  of  the  foregoing  Judgment  is 
hereby  acknowledged  this  20th  day  of  June,  1951. 

/s/  HENRY  aiFFORD  HARDY, 

Attorney  for  Defendants. 

[Endorsed] :     Filed  June  20,  1951. 
Entered  June  21,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE   OF  APPEAL   TO   THE   COURT   OP 
APPEALS  FOR  THE  NINTH  CIRCUIT 

Notice  Is  Hereby  Given  that  Antone  Pagliero  and 
Arthur  Pagliero,  Defendants  above-named,  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  Judgment  entered 
herein  on  June  21,  1951. 

Attorneys  for  Appellants : 

HAUERKEN  &  ST.  CLAIR, 

/s/  HENRY  GIFFORD  HARDY. 

[Endorsed] :     Filed  June  26,  1951. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUPERSEDEAS  AND  STAY 
OF  EXECUTION  PENDING  APPEAL 

Defendants,  Antone  Pagliero  and  Arthur  Pag- 
liero,  move  this  Court  for  an  order  staying  execu- 
tion of  the  judgment  entered  herein  on  June  21, 
1951,  including  the  lifting  of  the  Preliminary  In- 
junction which  issued  in  accordance  therewith, 
pending  the  appeal  by  Defendants  to  the  Court  of 
Appeals  for  the  Ninth  Circuit,  the  said  Notice  of 
Appeal  having  been  filed  June  26,  1951,  pursuant 
to  Rule  62(d)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. The  Affidavit  of  Henry  Gifford  Hardy  is 
filed  herewith  in  support  of  this  Motion. 

Respectfully  submitted, 

HAUERKEN  &  ST.  CLAIR, 

HENRY  GIFFORD  HARDY, 

By  /s/  HENRY  GIFFORD  HARDY, 

Attorneys  for  Defendants. 

[Endorsed] :     Filed  June  28,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  SUPERSEDEAS 

This  cause  came  on  to  be  heard  on  motion  of  De- 
fendants, Antone  A.  Pagliero  and  Arthur  J.  Pag- 
liero, pending  Defendants'  appeal  to  the  Court  of 
Appeals  for  the  Ninth  Circuit  pursuant  to  Notice 
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of  Appeal  filed  herein,  and  it  appearing  to  the  Court 
that  Defendants  are  entitled  to  such  stay : 

It  Is  Ordered  that  the  execution  of  and  any  pro- 
ceedings to  enforce  the  Judgment  entered  herein  on 
the  21st  day  of  June,  1951,  shall  be  stayed  pending 
the  termination  of  Defendants'  appeal  from  said 
Judgment,  upon  the  filing  by  Defendants  and  ap- 
proval of  this  Court,  of  a  bond  in  the  sum  of  $10,- 
000.00  with  sufficient  sureties,  conditioned  as  re- 
quired by  Rule  73(d)  of  the  Federal  Rules  of  Civil 
Procedure,  and  otherwise  as  required  by  law. 

Dated  August  28,  1951. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed] :     Filed  August  28,  1951. 


[Title  of  District  Court  and  Cause.] 

DEPOSIT  IN  LIEU  OF  SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents,  that  Antone 
Pagliero,  and  Arthur  Pagliero,  doing  business  as 
Technical  Porcelain  and  Chinaware  Co.,  have  de- 
posited with  the  Clerk  of  this  Court  in  lieu  of  a 
Supersedeas  Bond,  the  following  treasury  bonds. 

TB.  No.  6016F        $5,000.00  2%  1952-54 

(Coupons  Nos.   14  to  20,  both  inclusive, 

attached.) 

TB.  No.  5632B        $5,000.00  2%  1952-54 

(Coupons   Nos.   14  to  20,  both  inclusive, 

attached.) 
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in  total  sum  of  Ten  Thousand  Seven  Hundred 
($10,700.00)  Dollars,  to  be  paid  to  the  said  Wallace 
China  Co.,  Ltd.,  its  successors  and  assigns ;  to  which 
payment,  well  and  truly  to  be  made,  we  agree. 

Whereas,  on  the  21st  day  of  June,  1951,  in  an 
action  pending  in  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Division,  between  Wallace  China  Co.,  Ltd.,  a  cor- 
poration, as  Plainti:ff,  and  Antone  Pagliero,  and 
Arthur  Pagliero,  doing  business  as  Technical  Porce- 
lain and  Chinaware  Co.,  as  Defendants,  a  judgment 
was  rendered  against  said  Antone  Pagliero  and 
Arthur  Pagliero,  doing  business  as  Technical  Por- 
celain and  Chinaware  Co.,  Defendants,  and  the  said 
Defendants  having  filed  a  Notice  of  Appeal  from 
such  judgment  to  the  Court  of  Appeals  for  the 
Ninth  Circuit: 

Now,  the  condition  of  this  payment  is  such  that 
if  the  said  Defendants,  shall  prosecute  this  appeal 
to  effect  and  shall  satisfy  the  Judgment  in  full  to- 
gether with  costs,  interest,  and  damages  for  delay, 
if  for  any  reason  the  appeal  is  dismissed  or  if  the 
Judgment  is  affirmed,  or  shall  satisfy  in  full  such 
modification  of  the  Judgment  and  such  costs,  inter- 
est and  damages  as  the  said  Court  of  Appeals  may 
adjudge  and  award,  then  this  obligation  and  pay- 
ment shall  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

In  consideration  of  the  premises,  we  hereby 
consent  and  agree  to  all  laws,  rules  and  regulations 
of  the  United  States  of  America,  or  any  depart- 
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ment  thereof  regarding  the  posting  and  forfeiture 
of  the  United  States  bonds  as  surety. 

ANTONE  PAGLIERO,  and  ARTHUR  PAG- 
LIERO, Doing  Business  as  Technical  Porce- 
lain and  Chinaware  Co., 

By  /s/  ANTONE  PAGLIERO, 

Copartner. 

I  hereby  approve  of  the  foregoing  this  30th  day 
of  August,  1951. 

/s/  EDWARD  P.  MURPHY, 

U.  S.  District  Judge. 


Received  from  Technical  Porcelain  &  Chinaware 
Co.,  a  copartnership,  thru  Antone  Pagliero,  part- 
ner, the  following  Treasury  Bonds,  deposited  in 
lieu  of  other  surety  on  the  supersedeas  bond  in  the 
above-entitled  case: 
One  $5,000.00  2%  Treasury  Bond,  1952/54,  #6016F 

Coupons  14  to  20. 
One  $5,000.00  2%  Treasury  Bond,  1952/54,  #5632B 

Coupons  14  to  20. 

August  30,  1951. 

C.  W.  CALBREATH, 

Clerk. 

[Endorsed] :    Filed  August  30,  1951. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  30595 

Before:  Hon.  Edward  P.  Murphy,  Judge. 

WALLACE  CHINA  CO.,  LTD., 

Plaintiff, 
vs. 

ANTONE  PAGLIERO,  et  al.. 

Defendant. 

REPORTER'S  TRANSCRIPT 
ORDER  TO  SHOW  CAUSE 

Appearances : 

For  the  Plaintiff: 

CASIMER  A.  MIKETTA,  ESQ.,  and 
JAMES  NAYLOR,  ESQ. 

For  the  Defendant: 

HENRY  GIFFORD  HARDY,  ESQ. 

June  7,  1951,  10:00  A.M. 

The  Clerk:  Wallace  China  Company  versus 
Pagliero,  order  to  show  cause. 

Mr.  Miketta:    Ready,  your  Honor. 

Mr.  Hardy:  I  did  not  answer  ready,  your 
Honor.  I  am  here  representing  two  of  the  defend- 
ants, the  only  two  of  the  defendants  who  have  been 
served  in  this  case,  Mr.  Antone  Pagliero  and  Mr. 
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Arthur  Pagliero.  We  were  served  with  a  great 
mass  of  papers,  points  and  authorities,  and  a  mo- 
tion to  show  cause,  which  was  set  by  your  Honor 
for  this  morning.  As  your  Honor,  an  order  such 
as  this  is  an  attempt  to  try  the  case  on  the  basis  of 
affidavits  without  the  opjDortunity  of  cross-exami- 
nation. I  thought  when  I  received  these  papers  that 
it  involved  trade-mark  infringement  and  coupled 
with  that  a  charge  of  unfair  competition.  In  check- 
ing into  this  in  a  preliminary  way  I  was  not  aware 
of  the  case  in  the  Ninth  Circuit  which  is  principally 
relied  upon  by  the  plaintiff  in  this  case  as  to  juris- 
diction, and  without  which  even  they  would  agree 
there  could  be  no  jurisdiction  of  this  case.  That 
case  changed  all  of  the  jurisdictional  requirements 
in  cases  of  this  kind.  It  is  the  one  case  I  know  of 
on  the  subject  under  the  Lanham  Act,  and  it  would 
take  some  very  careful  searching,  and  I  simply 
have  not  had  time  to  meet  these  issues  fairly  and 
learn  all  the  facts  involved.  [2*] 

The  affidavits  that  were  filed  in  here  all  involve 
persons  who  reside  in  Los  Angeles,  and  when  we 
were  served  with  these  papers  I  asked  Mr.  Antone 
Pagliero  to  go  to  Los  Angeles.  He  got  back  from 
Los  Angeles  yesterday  morning,  and  in  talking  with 
him  I  knew  we  could  not  be  adequately  prepared 
to  meet  these  issues  this  morning,  and  so  I  tele- 
phoned Mr.  Naylor  and  asked  for  a  reasonable  ex- 
tension of  time.  Mr.  Naylor  is  not  in  control  of  this 
litigation,  and  he  had  to  telephone  to  Los  Angeles 
to  relay  my  request  for  an  extension  of  time.  That 
request  was   not  granted  except  with  strings  at- 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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tached  to  it  that  we  accept  a  temporary  restraining 
order  without  bond  until  the  date  of  the  hearing. 
That,  of  course,  as  your  Honor  knows,  affords  me 
no  opportunity  to  accept  an  extension  of  time  under 
those  conditions  because  I  do  not  even  believe  the 
Court  could  grant  an  injunction  or  a  temporary  re- 
straining order  in  this  case  properly,  and  I  think 
as  soon  as  the  facts  are  developed,  the  Court  will 
agree  with  me,  I  do  feel  that  we  should  have  ade- 
quate time  to  prepare  for  this.  Obviously  looking 
at  this  mass  of  pleading,  and  twenty-four  pages  of 
authorities  cited,  that  was  not  prepared  in  any  five 
days.  They  had  been  working  on  this  for  some 
time.  We  have  not  had  an  opportunity  to  meet 
these  things,  and  I  think  that  in  fairness  to  my 
clients  and  in  fairness  to  the  Court,  to  be  able  to 
present  these  matters,  we  should  have  reasonable 
time  to  do  this.  [3] 

Now,  another  thing:  In  order  to  show  cause  like 
this  for  a  temporary  restraining  order  is  really  a 
trial  on  affidavits.  I  do  not  believe  Your  Honor 
should  hear  this  thing  on  affidavits.  I  think  the 
witnesses  ought  to  be  here  and  subject  to  examina- 
tion. 

Another  thing  that  my  investigation  so  far  in- 
dicates is  that  the  only  allegation  in  the  complaint, 
the  only  support  in  the  affidavits  for  any  urgency 
in  this  matter  at  all  is  that  the  defendants  may  or 
intend  to  exhibit  the  subject  matter  at  a  show  in 
Houston,  Texas,  in  the  montli  of  June.  I  have  those 
two  men  in  Court  and  they  will  swear  under  oath 
that  they  did  not  know  of  this  show.   Thev  have  no 
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intention  of  exhibiting  in  this  show  and  it  is  too 
late  now  to  secure  any  space  to  exhibit  their  wares 
in  this  show.  So  it  just  takes  out  any  urgency  in 
this  case. 

Another  point  is  I  think  there  are  grounds  for 
dismissing  this  cause  of  action.  In  other  words, 
I  am  entitled  to  have  time  to  present  those  facts, 
and  I  am  entitled  to  be  heard  by  the  Court.  That 
time  has  not  elapsed.  I  intend  to  make  such  a 
motion.  I  certainly  do  not  think  in  the  lack  of 
any  urgency — this  is  just  like  any  other  trade-mark 
case  or  any  unfair  competition  case.  There  is  no 
other  urgency  than  the  one  thing  that  I  have  stated, 
the  allegation  that  is  the  intent  to  exhibit  in  the 
show,  and  I  think  that  allegation  is  made  in  para- 
graph ten  of  the  plaintiff's  motion  for  preliminary 
injunction  [4]  and  I  would  like  to  read  that  to  Your 
Honor.  It  is  alleged  there  that,  "time  is  of  the 
essence  because  important  exhibitions  and  shows  are 
to  be  held  in  the  near  future  at  which  plaintiff  and 
defendants  intend  to  exhibit  their  wares.  Numerous 
buyers  attend  these  shows.  Defendants  should  be 
restrained  from  unfairly  diverting  the  fruit  of 
plaintiff's  good  will  at  these  shows  and  thereby  ap- 
propriating business  which  belongs  to  plaintiff." 
Then  it  refers  to  the  afi&davits  of  Mr.  Wood,  Mr. 
Delany  and  Mr.  Clifford.  If  you  will  refer  to  those 
affidavits  they  refer  only  to  the  Texas  show  which 
is  to  be  held  in  Jime  and  the  San  Francisco  show, 
which  is  to  be  held  in  September  or  October,  as  I 
understand  it.  So  there  is  absolutely  no  urgency 
in  this  case  and  no  reason  a  preliminary  injunc- 
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tion  should  issue,  and  there  is  no  reason  why  this 
case  should  not  proceed  in  the  normal  manner  as 
any  other  case. 

Mr.  Miketta:     May  I  be  heard,  Your  Honor? 

'The  Court:    Yes. 

Mr.  Miketta:  In  the  first  place,  the  two  persons 
actually  served  are  the  two  primary  partners  of 
a  three-partner  business.  The  third  partner,  who 
happens  to  be  the  father,  is  apparently  out  of  town 
and  could  not  be  located,  so  that  the  two  partners 
have  been  served. 

In  order  that  Your  Honor  know  what  we  are 
talking  about,  the  plaintiff  is  engaged  in  the  manu- 
facture and  sale  of  hotel  china.  One  of  these  hap- 
pens to  be  the  plaintiff's  and  the  other  [5]  happens 
to  be  the  defendant's  (exhibiting  chinaware).  They 
are  sold  under  exactly  the  same  trade  name.  Both 
of  them  are  called  "  Shadowleaf . "  The  exhibits 
attached  hereto  include  photostatic  copies  (and  I 
have  the  originals  if  Your  Honor  wants  to  look  at 
them),  of  the  price  lists  published  by  the  defend- 
ants, calling  these  by  the  name  ^*Shadowleaf "  and 
others  by  their  respective  trade  names  of  ** Tweed," 
*' Hibiscus,"  and  "Magnolia."  In  addition  to  that 
the  defendants,  as  shown  in  the  affidavits  and  the 
exhibits,  marked  the  containers  with  the  trade 
names,  so  that  there  is  trade-mark  infringement 
here.  A  trade-mark  represents  good  will.  Good  will 
and  reputation  take  time  to  build  up.  The  plain- 
tiff has  built  up  a  good  will  and  a  reputation  in  its 
products.  That  reputation  is  being  irreparably  in- 
jured, Your  Honor,  by  copies,  by  the  sale  of  dishes 
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which  not  only  look  alike  but  are  called  by  the 
same  name.  That  reputation  can  be  destroyed  very, 
very  quickly,  particularly  at  these  exhibitions  and 
shows.  One  of  them  is  in  Texas,  another  will  be  in 
San  Francisco  next  month,  I  believe  towards  the 
end  of  July. 

A  reputation  once  destroyed,  once  damaged,  may 
never  be  regained  sometimes,  particularly  in  view 
of  the  fact  that  in  this  case,  I  submit  to  Your 
Honor,  the  defendants  have  had  adequate  time  to 
prepare  because  they  were  given  registered  mail 
notice  over  a  month  ago.  Mr.  Hardy  replied  and 
acknowledged  and  asked  for  some  additional  infor- 
mation on  May  9th,  which  I  gave  [6]  him  on  May 
11th,  so  that  since  the  first  part  of  May  they  have 
been  on  notice.  This  particular  order  to  show 
cause  was  filed  a  week  ago — yes,  eight  days  ago — 
and  it  is  novel.  Tour  Honor,  that  at  this  time, 
although  Mr.  Hardy  is  asking  for  a  continuance, 
he  does  not  deny  a  single  of  the  essential  allega- 
tions upon  which  we  are  entitled  to  an  injunction. 
We  have  only  received  this  additional  urge,  you  may 
say,  to  insist  on  a  preliminary  injunction  and  that 
is  this:  Mr.  Wood's  affidavit,  who  happens  to  be  the 
plaintiff's  president,  states  that  Mr.  Pagliero,  the 
active  partner  of  plaintiff,  has  threatened  to  flood 
the  market  with  these  copies  and  to  sell  them  at  a 
ridiculously  low-cost  figure  unless  we  laid  off,  as 
he  put  it.  Now,  that  is  a  statement  in  the  Wood 
affidavit  and  T  will  read  it  to  your  Honor.  Ap- 
parently counsel  just  ignores  it,  but  there  is  on 
page  D-7,  because  I  have  numbered  the  affidavits 
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by  letters.  D  is  for  Wood,  page  7,  the  last  page. 
"Deponent  states  that  Antone  Pagliero,  gen- 
eral partner  of  Tepco,  has  been  notified  of  his 
said  unlawful  copying  of  Wallace  China,  Ltd., 
patterns  and  trade  names,  but  refused  to  cease 
said  acts  of  infringement  and  unfair  competi- 
tion and,  instead,  has  personally  told  the  de- 
ponent that  in  the  event  Wallace  China  Com- 
pany, Ltd.,  were  to  bring  the  suit  against  Tepco, 
Tepco  would  drastically  reduce  prices  on  the 
copied  patterns  of  china  with  the  purpose  and 
intent  to  thereby  prevent  Wallace  China  [7]  Co., 
Ltd.,  from  being  able  to  sell  its  china  at  a  rea- 
sonable profit." 

And  incidentally,  by  doing  so,  Your  Honor,  he 
would  just  wreck,  irreparably  damage  and  injure 
the  reputation,  the  good  will,  the  meaning  which 
these  particular  patterns,  and  trade  names  have 
acquired  in  the  trade. 

I  am  not  going  into  the  merits,  but  it  seems  to 
me  at  this  time.  Your  Honor,  that  the  affidavits 
are  before  you.  The  affidavits  very  clearly  and 
definitely  show,  with  exhibits — and  I  am  willing  to 
introduce  physical  exhibits.  Your  Honor,  to  sup- 
plant the  photostats — that  there  has  been  trade- 
mark infringement,  there  has  been  copying  of  the 
appearance  of  this  china — and  incidentally,  all  china 
is  sold  by  appearance — there  has  been  damage,  and 
everything  that  is  necessary  is  here.  The  authorities 
clearly  and  definitely  show  that  in  a  case  of  this 
sort  the  Court  will  find  fraudulent  intent,  because 
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with  the  entire  dictionary  available,  why  do  they 
choose  the  same  trade  names?  With  artistry  avail- 
able to  others,  why  do  they  copy  our  patterns  ?  Only 
for  the  purpose  of  depriving  the  plaintiff  of  its 
business,  of  reaping  the  benefits  where  they  have 
not  sown,  and  of  the  damaging  our  good  will  and 
reputation  and  business,  as  it  has  already  been 
damaged,  Your  Honor. 

We  feel  that  it  is  essential  that  a  preliminary 
injunction  issue,  particularly  in  view  of  the  threat 
by  the  partner  of  [8]  plaintiff,  and  the  authorities 
very  clearly  and  definitely  show  that  injimctions 
should  be  granted  by  the  Courts  in  cases  of  unfair 
competition  and  trade-mark  infringement  as  here. 
Perhaps  Your  Honor  would  like  to  glance  at  two 
pages  of  the  authorities. 

Mr.  Hardy:  May  I  interrupt?  I  presented  here 
a  motion  for  continuance,  and  as  Your  Honor 
knows,  I  did  not  argue  any  of  the  merits. 

The  Court:  I  will  dispose  of  that  right  now. 
You  have  had  notice  of  this  litigation,  or  at  least 
there  was  about  to  be  pending  some  sort  of  litiga- 
tion, in  the  event  this  matter  could  not  be  disposed 
of  since  the  early  part  of  May;  is  there  any  denial 
of  that? 

Mr.  Hardy:  'They  gave  the  formal  notice  of  in- 
fringement. I  wrote  back  and  asked  for  further 
information.  That  information  that  I  requested 
there  was,  "Are  these  trade-marks  registered?  Are 
the  designs  either  copyrighted  or  otherwise  pro- 
tected by  design  patent?"  They  wrote  back  and  said 
the  names  were  not  registered.  They  have  no  stand- 
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ing  here  in  Court  whatever.  The  designs  were  not 
protected  by  copyright  or  design  patent,  and 
normally  this  Court  would  not  have  jurisdiction  of 
such  a  subject  matter.  Now,  the  only  possible 
reason  that  the  Court  has  jurisdiction  here  at  all — 
and  I  do  not  think  Mr.  Miketta  will  deny  this  a 
bit — is  the  reasoning  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  in  the  case  [9]  of  Stauffer  versus 
Exley.  Stauffer  versus  Exley  is  the  leading  case 
and  the  controlling  case.  It  is  the  only  case  in  the 
country  of  its  kind.  It  completely  abolishes  every 
rule  of  jurisdiction  over  such  matters. 

Mr.  Miketta :     Oh,  no.  Your  Honor. 

The  Court:  Well,  let  us  dispose  of  the  continu- 
ance first.  I  am  going  to  deny  the  motion  for  con- 
tinuance. If  you  wish  to  proceed  at  this  time,  you 
may  do  so.  Let  us  get  into  the  merits  of  your  peti- 
tion. 

Mr.  Hardy:  Then  I  w'ould  like,  if  Your  Honor 
is  requiring  me  to  proceed  at  this  time,  to  file  the 
affidavits  in  this  case  that  have  been  prepared  when 
I  was  refused  the  courtesy  of  an  extension  of  time 
by  counsel. 

The  Court :     They  may  be  filed. 

Mr.  Miketta:  That  did  not  come  until  yesterday 
morning.  Your  Honor,  and  I  was  already  on  my 
way. 

Mr.  Hardy :  You  were  not  on  your  way  then  and 
you  know  it. 

Mr.  Miketta :  No ;  not  physically,  but  I  was  clos- 
ing up  my  office  to  get  out. 

Mr.  Hardy:    I  would  like  to  file  at  this  time  the 
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affidavit  of  Arthur  Pagliero,  and  I  will  give  counsel 
two  copies  of  the  same.  Does  the  Court  require  an 
extra  copy? 

The  Court:     One  copy  is  enough. 

Mr.  Hardy :  Also  I  would  like  to  file  at  this  time 
an  affidavit  of  Antone  Pagliero  as  a  partner  in  one 
defendant,  [10]  Technical  Porcelain  &  Chinaware 
Company.  I  delivered  to  counsel  two  copies  of  this 
affidavit.  And  a  third  affidavit,  which  is  also  by 
Mr.  Antone  Pagliero  as  a  partner  in  Pyramid 
Alloy  Manufacturing  Co.,  and  I  am  delivering  to 
counsel  two  copies  of  that. 

There  is  one  preliminary  matter  I  should  like  to 
take  up  first,  Your  Honor,  and  that  is  involved  in 
the  affidavit  of  Antone  Pagliero  on  behalf  of 
Pyramid  Alloy.  Pyramid  Alloy  is  a  partnership. 
The  partnership  has  not  been  dissolved  but  it  has 
ceased  to  do  business,  and  the  trade  was  notified 
by  the  letter  which  is  attached  to  it  and  marked 
Exhibit  A.  There  is  no  reason  at  all  for  the  Pyra- 
mid Alloy  partnership  being  involved  in  this  liti- 
gation whatever.  It  is  not  doing  any  business.  It 
has  not  sold  any  of  the  products,  and  I  have  Mr. 
Pagliero  here  to  state  that  fact  and  confirm  it,  and 
he  can  be  subjected  to  cross-examination  if  Your 
Honor  desires. 

The  Court:  What  is  your  disposition  with  re- 
spect to  that,  Mr.  Miketta  ? 

Mr.  Miketta :  May  it  please  the  Court,  the  reason 
we  included  the  Pyramid  Alloy  Manufacturing 
Company  is  that  we  have  and  our  dealers  have 
received  price  lists   bearing  the  name   "Pyramid 
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Alloy  Manufacturing-  Company  of  El  Cenito,  Cali- 
fornia." They  are  located  at  the  same  address. 
These  were  received  as  late  as  February  26,  1951, 
and  they  carry  on  them  the  same  trade  name  which 
we  find  on  other  price  lists  published  by  the  [11] 
defendants. 

These  alleged  price  lists,  apparently  simply  have 
a  small  piece  of  paper  pasted  over  the  name  "Pyra- 
mid Alloy."  Out  of  an  abundance  of  caution,  and 
in  view  of  the  fact  that  these  people  are  still  send- 
ing out  literature  as  late  as  February,  1951,  with 
these  trade-marks,  we  felt  that  they  should  be  in- 
cluded as  parties  defendant,  seemingly  being  a  sales 
company  as  opposed  to  the  Technical  Porcelain  & 
Chinaware  Company  as  being  a  manufacturer. 

The  Court:  The  exhibits  have  to  do  with  the 
retarding  of  sales.  They,  like  many  others,  have 
found  it  necessary  to  reduce  forces  and  eliminate 
that  which  is  not  absolutely  necessary,  and  they  are 
removing  the  Pyramid  Alloy  Manufacturing  Com- 
pany as  of  August  1,  1949,  is  that  correct? 

Mr.  Hardy:  That  is  correct.  Your  Honor,  and 
I  can  explain  this:  These  stickers  are  for  placing 
over  that  Pyramid  Alloy  name  on  these  price  lists. 
They  are  using  up  their  old  price  lists,  to  be  sure. 
Any  that  got  out  without  that  ticker  on  them  are 
pure  accident,  and  we  do  not  know  of  any.  So  far  as 
we  know  no  one  has  removed  them,  or  no  one  has 
sent  out  any  of  these  price  lists  without  the  stickers. 

Mr.  Miketta:  May  the  Court  please,  in  order  to 
simplify  it,  perhaps  Your  Honor  would  consider 
granting  the  motion  to  dismiss  as  to  Pyramid  Alloy 
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Manufacturing  Co.,  subject  to  reinstatement  in  the 
event  findings  or  proof  indicate  they  are  [12]  still 
in  business,  as  we  believe  they  are. 

The  Court:     Is  that  satisfactory? 

Mr.  Hardy :  Do  you  include  the  individuals  with 
it? 

Mr.  Miketta:  It  is  a  partnership.  Dun  &  Brad- 
street  reports  show  they  are  still  in  business. 

Mr.  Hardy:  That  is  not  the  fact,  and  I  am  tell- 
ing Your  Honor,  what  the  fact  is. 

Mr.  Miketta:  Subject  to  your  explanation,  and 
subject  to  reinstatement  in  the  event  the  facts  prove 
otherwise. 

Mr.  Hardy:     That  is  perfectly  satisfactory. 

The  Court:  It  will  be  dismissed  as  to  Pyramid 
Alloy  Manufacturing  Co.,  subject  to  this  condition, 
that  if  the  facts  prove  otherwise,  that  they  are  in 
business,  they  may  be  reinstated  as  parties  defend- 
ant. 

Mr.  Miketta:     Thank  you,  Your  Honor. 

Mr.  Hardy:  In  the  very  brief  time  I  have  had 
to  analyze  this  mass  of  paper,  including  the  com- 
plaint, the  exhibits,  and  the  motion  for  temporary 
restraining  order  I  have  analyzed  as  best  I  could 
the  alleged  acts  of  unfair  competition  which  are  set 
forth  in  these  documents.  I  have  stated  to  Your 
Honor  that  counsel  admits  that  the  trade-marks  in- 
volved in  this  case,  which  are,  one,  ''Shadowleaf "; 
two,  *' Tweed";  three,  "Hibiscus";  and  four,  "Mag- 
nolia," are  not  registered  either  in  United  States 
Patent  Of&ce  or  the  State  of  California.  Plaintiff 
alleges    ownership    of    these    trade-marks,    and    it 


vs.  Wallace  China  Co.,  etc.  109 

charges  [13]  that  these  trade-marks  have  been  in- 
fringed by  the  defendant  Technical  Porcelain  & 
China  ware  Co.,  which  I  will  refer  to  as  Tepco,  Your 
Honor,  to  save  that  mouthful  of  words  on  china- 
ware.  Now,  since  these  marks  are  not  registered, 
there  is  no  prima  facie  ownership  in  the  plaintiff. 
These  words,  and  particularly  the  words.  Hibiscus 
and  Magnolia,  are  entirely  descriptive.  They  de- 
scribe the  designs.  Here  is  a  sample.  That  is  not 
produced  as  an  exhibit  in  the  plaintiff's  case,  but 
that  design,  Your  Honor,  is  just  merely  a  reproduc- 
tion of  what  it  is,  a  hibiscus,  a  hibiscus  blossom.  It 
is  not  capable  of  exclusive  appropriation.  That  is 
a  Tepco  product.  There  is  the  Magnolia  pattern. 
That  is  just  what  it  says  a  magnolia  blossom.  It 
is  not  capable  of  exclusive  appropriation  by  anyone. 
So  as  to  ownership,  there  is  no  prima  facie  owner- 
ship of  any  of  these  marks  in  the  plaintiff,  there- 
fore there  is  a  very  heavy  burden  of  proof  to  show 
ownership  which  goes  far  beyond  any  supposed 
adoption  and  use  of  it. 

Before  I  leave  the  trade-mark  infringement 
point,  I  want  to  call  Your  Honor's  attention  to  a 
decision  by  Judge  Roche,  with  which  undoubtedly 
Your  Honor  is  familiar.  It  is  the  case  of  Doll- 
craft  versus  Nancy  Ann  Storybook  Dolls.  In  that 
case  both  of  the  parties,  the  plaintiff  and  the  defend- 
ant, made  dolls.  The  defendant  was  in  a  stronger 
position  in  this  case  because  it  has  registered  trade- 
marks for  these  dolls  on  names  Little  Red  Riding- 
hood,  Little  Bo-Peep,  Little  Miss  [14]  Muffett, 
Mistress  Mary,  Curlylocks,  Goldylocks,  and  such. 
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Judge  Roche  held  in  that  case  each  doll  of  such 
name  is  a  manifestation  of  a  fictional  character  it- 
self whose  name  served  to  identify  and  describe 
the  doll.  The  name  served,  too, — I  am  not  quoting 
now — the  name  served  to  identify  and  refer  to  the 
very  product  itself. 

Then  Judge  Roche  goes  on,  "These  names  are  so 
applied  are  descriptive.  Their  use  belongs  to  every- 
one, and  Nancy  Ann  cannot  be  given  the  right  of 
their  exclusive  appropriation.''  I  say  these  names 
such  as  Magnolia,  and  Hibiscus  are  names  that 
belong  to  everyone.  They  are  not  capable  of  specific 
appropriation. 

The  Court:  Was  that  case  one  in  which  prelimi- 
nary injunction  was  sought  against  the  Nancy  Ann 
people  ? 

Mr.  Hardy:  This  decision  that  I  read  to  you 
from  was  on  final  hearing. 

The  Court:  That  was  upon  the  trial  of  the 
merits. 

Mr.  Hardy :  That  was  on  the  trial  of  the  merits, 
but  the  subject  matter  there  was  trade-marks  which 
were  registered.  They  are  not  registered  in  this 
case.  So  it  was  even  a  stronger  case  than  that  pre- 
sented by  the  plaintiff  here,  and  still  the  Court  did 
not  grant  any  relief  because  the  names  themselves 
were  not  capable  of  specific  appropriation  as  trade- 
marks. 

The  next  thing  that  is  alleged  is  that  plaintiff 
owns  certain  designs.  These  designs  are  said  to  be 
the  "Shadowleaf "  [15]  pattern,  a  ''Tweed"  pattern, 
a  "Hibiscus"  pattern,  and  a  "Magnolia"  pattern. 
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It  is  not  set  out  in  this  motion  just  how  they  own 
those  designs,  collectively  or  individually.  Owner- 
ship at  common  law  can  be  protected  in  advance  of 
publication  or  use.  After  that  there  is  statutory 
protection  for  ownership.  The  only  kind  of  owner- 
ship recognized  in  designs  after  or  upon  publication 
and  use  is  copyright.  None  of  the  plaintiff 's  designs 
are  copyrighted  and  coimsel  admits  this.  So  that 
the  statutory  form  of  ownership  is  not  in  this  case. 
The  other  and  only  other  statutory  form  for  owner- 
ship is  by  design  patent.  Now,  a  design  patent 
must  be  applied  for  within  one  year  after  the  first 
public  sale  and  use.  That  already  has  gone  by,  by 
the  admissions  in  the  complaint.  So  that  not  only  did 
the  plaintiff  not  secure  ownership  of  those  designs 
by  design  patent,  but  he  can't  now  do  so  because 
the  statutory  period  has  gone  by.  So  there  is  no 
basis  for  ownership  for  these  designs. 

Now,  it  is  elemental  that  if  a  design  if  publicly 
used,  and  this  or  any  other  form  of  artistic  or 
literary  work  goes  out  without  the  statutory  protec- 
tion, it  then  goes  into  the  public  domain  and  is 
available  for  everyone.  The  only  other  thing  that 
you  cannot  do  after  that  is  to  palm  your  goods  off 
as  the  make  of  someone  else,  and  that  was  not  done 
in  this  case  and  it  never  has  been  done.  There  is 
no  allegation  that  it  was  done.  So  there  is  no  owner- 
ship in  these  so-called  designs  in  this  case.  [16] 

The  third  point  of  alleged  unfair  competition  is 
that  the  defendants  have  conspired  with  one  another, 
and  that  ''other"  seems  to  be  a  little  vague.  It  is 
identified  in  certain  of  the  affidavits  as  a  photo  en- 
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graving  house  in  Los  Angeles,  and  through  this 
other  person  or  firm,  I  don't  know  which  it  is, 
conspired  to  use  and  duplicate  the  designs  that 
plaintiff  claims  are  being  unfairly  referred  to.  Now, 
there  is  no  substantiation  of  this  in  the  affidavits 
whatever.  The  affidavits  of  Arthur  Pagliero  and 
Antone  Pagliero  specifically  deny  ea<3h  and  every 
detail.  There  is  no  statement  to  the  effect,  in  any  of 
the  affidavits,  that  this  so-called  employee  violated 
any  confidence.  That  is  a  requisite  for  unfair  com- 
petition. There  is  no  allegation  that  he  even  did 
anything  torteious,  if  you  say  he  did  copy  it,  which 
he  did  not,  and  there  is  certainly  nothing  tortious 
if  you  say  he  did  copy  it,  which  he  did  not,  and 
there  is  certainly  nothing  tortious  in  whether 
the  plaintiff  Iviiew  about  the  defendant's  opera- 
tions. So  there  is  nothing  in  these  affidavits  to 
support  this,  and  I  have  here  in  Court,  I  believe, 
Mr.  Messerschmitt,  who  made  the  rolls  on  which 
china  is  produced  for  the  defendant  Tepco. 

The  fourth  and  last  allegation  of  unfair  compe- 
tition is  that  the  defendants  have  copied  the  color 
marking  and  arrangement  of  plaintiff's  shipping 
containers.  The  shipping  containers  are  not  in  evi- 
dence. They  have  taken  a  photostat  of  one  side  of 
the  shipping  containers,  and  they  appear  as  Exhibits 
6  and  5.  Exhibit  6  is  attached  to  the  motion  for 
preliminary  injunction,  [17]  and  I  believe  Exhibit 
5  is  attached — they  are  both  together.  They  are 
attached  to  the  complaint.  Now,  anyone  who  can 
read  cannot  confuse  those  two  shipping  containers. 
It  states  very  distinctly  on  Exhibit  6  that  it  is 
from  Tepco  China  Company.  The  rest  of  the  mate- 
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rial  on  that  page  is  merely  a  form  to  identify  what 
it  is  in  the  container,  which  is  commonly  used  in 
the  trade  by  all  manufacturers.  You  have  to  have 
some  means  of  identifying.  It  is  simply  a  form.  If 
there  is  no  unfair  competition  involved  in  a  case  like 
that.  The  only  thing  there  is  where  it  comes  from. 
On  the  one  hand,  on  Exhibit  5,  it  states  it  comes 
from  the  Wallace  China  Company,  which  is  the 
plaintiff,  and  on  Exhibit  6,  it  says  that  it  comes 
from  Tepco  China,  El  «  errito,  California,  and  that 
is  all. 

Now,  as  I  indicated  earlier.  Your  Honor,  I  think 
there  is  a  very  serious  doubt  as  to  the  jurisdiction 
of  this  case.  The  case  of  Stauffer  versus  Exley, 
184  Fed.  2d  962,  was  a  decision  by  our  Ninth  Circuit 
under  the  Lanham  Act,  and  in  this  case  it  holds, 
and  I  believe  for  the  first  time — at  least  my  re- 
search to  date  indicates  that  it  is  the  only  case  that 
so  holds — that  this  Act  confers  original  jurisdic- 
tion on  the  District  Court  in  actions  for  unfair 
competition  in  the  absence  of  diversity  of  citizen- 
ship, where  there  is  no  substantial  and  related  claim 
under  copyright  patent  or  trade-mark  of  laws 
joined  to  such  actions. 

That,  Your  Honor,  is  a  very  sweeping  decision. 
My  own  [18]  feeling  is  the  Court  of  Appeals  was 
sold  a  bill  of  goods  and  I  think,  if  I  had  time  to 
research  this,  I  could  persuade  Your  Honor  that 
the  Ninth  Circuit  was  sold  a  bill  of  goods.  I  realize 
that  is  the  law  of  this  case.  We  have  to  face  it. 
But  I  think  also  in  this  case,  the  Stauffer  case  there 
vras   a    distin.s^uishing    feature.     In    that    case    the 
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Stauffer  exercise  system  was  involved  and  the  de- 
fendant set  up  a  similar  course  and  called  it  also 
Stauffer.  Now,  there  is  some  basis  for  trade-mark 
protection  there,  and  I  believe  that  a  careful  read- 
ing of  that  Stauffer  versus  Exley  case  will  show 
that  the  Court  insisted  upon  some  ownership  of  a 
trade-mark  before  it  acquired  jurisdiction  in  the 
case.  Now  we  have  no  ownership  of  trade-mark, 
we  have  no  subject  matter  which  is  capable  of 
ownership  as  a  trade-mark.  These  names  belong  to 
the  public.  The  possible  exception  to  that  is  the 
trade-mark  "Tweed."  There  is  the  "Tweed"  pat- 
tern. That  is  a  Tepco  product.  Now,  that  "Tweed" 
pattern  has  been  used  by  Tepco  prior  to  1941,  which 
is  more  than  six  years  prior  to  the  first  date  that 
the  plaintiff  alleges  use  and  ownership  of  such  a 
trade-mark,  so  that  their  complaint  entirely  fails 
with  respect  to  the  trade-mark  "Tweed."  And  on 
the  same  theory  Tepco  has  a  cause  of  action  against 
the  Wallace  Chinaware  Company  for  copying  the 
name  "Tweed"  and  copying  the  "Tweed"  design. 

If  your  Honor  would  care  to  look  at  this,  I  can 
show  you  a  price  list  of  Tepco  porcelain  dated 
April  22,  1941,  in  which  [19]  the  product  Tweed  is 
listed  thereon  in  the  next  to  the  bottom  item  on 
that  price  list.  I  have  not  had  time  to  have  copies 
of  that  made;  otherwise  I  would  have  had  copies 
here  present  for  counsel,  and  I  would  be  glad  to 
show  it  to  them. 

Mr.  Miketta:  In  whose  af&davit  does  that  ap- 
pear? 

Mr.  Hardy:    Mr.  Antone  Pagliero 's. 
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The  Court:  I  have  some  other  matters  to  take 
up,  gentlemen. 

Mr.  Hardy:  We  heard  Mr.  Miketta  state  that 
I  had  not  denied  or  I  had  ignored  certain  of  the 
allegations  in  the  complaint.  And  now  Mr.  Antone 
Pagliero's  affidavit,  as  well  as  his  brother  Arthur 
Pagliero's  affidavit,  are  complete  denials  of  every- 
thing in  the  complaint,  in  the  affidavits  in  so  far 
as  they  have  individual  knowledge. 

I  might  say  I  should  refer  Your  Honor's  atten- 
tion to  the  fact  that  the  two  Paglieros  and  the  Tepco 
Porcelain  Company,  or  the  Technical  Porcelain  & 
Chinaware  Company,  are  old  established  businesses, 
is  an  old  established  business.  It  was  founded 
originally  by  the  father  in  1910.  Both  of  these  boys 
were  literally  born  in  this  business.  The  Tepco 
Porcelain  Company  has  its  start  as  such  in  1920. 
Mr.  Antone  Pagliero,  then  at  the  age  of  14,  went 
out  to  sell  these  hotel  china  products,  and  has  been 
in  charge  of  sales  almost  up  to  the  present  time. 
He  has  an  intimate  personal  knowledge  that  is  not 
equalled  by  anyone  on  the  plaintiff's  side.  His 
brother  Arthur  Pagliero  [20]  also  was  literally 
born  in  this  business.  They  have  been  with  it  as 
boys.  It  is  a  family  enterprise.  They  started  in 
when  they  were  old  enough  to  handle  a  mould  or 
a  piece  of  clay.  Their  business  has  succeeded  and 
prospered  accordingly  because  of  their  knowledge. 
It  is  not  a  fly-by-night  thing. 

I  would  like  to  refer  to  Your  Honor's  attention 
paragraph  six  particularly  of  the  affidavit  of  Mr. 
Antone  Pagliero,  wherein  he  states,  "That  it  has 
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been  common  practice  in  the  industry  for  several 
firms  engaged  therein  to  duplicate  or  approximate 
designs  and  patterns  used  by  another  or  other 
manufacturers  and  that  this  practice  has  been  fol- 
lowed by  Wallace  China  Company,  Ltd.,  and  Tepco 
as  well  as  the  other  manufacturers,  and  that  the 
same  or  similar  code  numbers  or  words  are  used 
to  designate  the  particular  design;  for  example, 
L-lOO  is  recognized  throughout  the  industry  as  a 
*'Pin  Line  Decoration,"  and  I  have  the  price  list, 
which  I  have  not  had  time  to  reproduce,  but  which 
I  can  show  Your  Honor,  both  from  Technical 
Porcelain  and  Wallace  China,  to  show  that  that 
same  number  has  been  used  for  that  particular 
design. 

"L-101  is  a  Marigold  Decoration,  L-104  is  a 
Green  Band  and  Line."  All  manufacturers  use  that. 
"Tepco  identifies  its  products  by  such  references 
and  so  does  Wallace  China  Co.,  Ltd.  While  Tepco 
has  never  followed  the  policy  of  having  exclusive 
distributors,  this  situation  as  well  as  the  fact  that 
it  is  common  practice  for  manufacturers  of  similar 
designs  such  as  [21]  Tepco  "Mohawk"  and  Wallace 
Co.,  Limited 's'' Del  Mar"  patterns  brought  about  the 
waiting  of  the  letter  dated  September  13,  1937,  by 
the  then  sales  manager  for  Wallace  China  Co., 
Ltd.,  to  Smiths  Hotel  and  Bar  Supply  Co.,  of  San 
Diego,  the  said  letter  being  given  this  affiant  by  Mr. 
R.  W.  Smith  of  the  said  Supply  Company.  The 
letter  clearly  recognizes  that  the  copying  and 
simulation  of  designs  for  vitrified  hotel  ware  as 
early  as  1937  were  so  close  that  the  dealer  could 
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mix  two  lines  when  filling  an  order.  I  have  not 
had  a  chance  to  reproduce  that  letter,  Your  Honor, 
but  here  is  the  original  letter  dated  September  13, 
1937,  and  in  this  letter  among  other  things  it  states 
— I  start  in  the  middle  of  the  second  paragraph 

Mr.  Miketta :  If  the  Court  please,  this  goes  back 
to  1937.  It  seems  to  be  totally  irrelevant  and  im- 
material to  the  primary  issue  here.  I  do  know  what 
is  involved  in  this.  Of  course,  Mr.  Pagliero  in  his 
afiS-davit  states  that  in  his  opinion  it  is  general 
practice  to  copy  patterns.  Well,  maybe  it  is  in  his 
opinion,  but  just  because  he  thinks  it  is  a  proper 
thing  to  do  does  not  affect  the  equities  here,  and 
what  happened  back  in  1937  in  some  letter  written 
by  a  Mason  Hooser  about  something  else  does  not 
seem  to  be  pertinent.  We  are  taking  up  Your 
Honor's  time  unnecessarily. 

Mr.  Hardy:  Mr.  Miketta,  do  I  understand  that 
you  do  not  recognize  this  as  an  original  letter  from 
the  Wallace  China  Co.,  [22]  the  plaintiff  in  this 
case,  written  by  defendant's  sales  manager? 

Mr.  Miketta:  I  am  not  saying  that.  It  may  be 
an  original  letter. 

The  Court :     His  objection  is  that  it  is  too  remote. 

Mr.  Hardy:  I  am  showing  by  this  letter.  Your 
Honor,  it  was  common  practice. 

The  Court :    I  will  allow  you  to  read  it. 

Mr.  Hardy     (reading)  : 

''You  were  at  the  time  buying  another  line 
of  china  in  addition  to  ours,  and  we  pointed  out 
to  you  that  it  would  l)e  rather  difficult  in  oui* 
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opinion  for  you  to  give  enough  business  to  both 
factories  to  make  your  account  particularly 
attractive  to  us.  It  has  been  our  experience  that 
when  a  dealer  handles  both  our  line  and  the 
other  line  in  question,  he  mixes  the  two  lines 
when  filling  orders  and  this  reacts  against  the 
reputation  of  our  china  by  reason  of  that  fact 
that  oftentimes  the  restaurant  man  thinks  that 
it  is  our  line  that  is  breaking  up  so  rapidly 
when  in  truth  it  is  the  other  line." 

I  point  that  out  to  Your  Honor  to  show  that  it 
was  not  a  copying  of  the  designs  that  they  were 
complaining  about.  It  was  the  quality  of  the  mer- 
chandise, and  that  that  has  been  a  practice  all 
along. 

I  have  here  two  pieces  of  chinaware,  this  hotel 
chinaware  we  are  talking  about.  Those  have  been  in 
open  competition  on  [23]  the  market  for  a  long 
time.  One  is  made  by  Tepco  and  the  other  is  made 
by  Wallace.  I  defy  anyone  without  a  microscope 
to  tell  me  that  differences  in  those  two  designs  are. 

Now,  there  is  a  good  reason  for  having  the  several 
businesses  in  this  line  of  work  I'eproduce  designs  of 
another  manufacturer  or  simulate  designs  of 
another  manufacturer.  That  is  particularly  referred 
to  in  paragraph  eight  of  Mr.  Pagliero 's  affidavit. 

The  Court :     That  is  Antone. 

Mr.  Hardy:     Antone  Pagliero 's. 

**  Copying  and  simulation  of  designs  has 
grown  up  in  the  industry  because  of  public 
demand.    For  example,   a   restaurant   may   be 
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completely  supplied  with  a  design  for  vitreous 
hotel  ware  made  by  Wallace  China  Co.,  Ltd.,  or 
any  other  manufacturer  and  some  dispute  or 
disagreement  may  arise  with  the  local  distribu- 
tor or  dealer  for  that  manufacturer.  The 
customer  wants  to  get  lines  and  ware  which 
will  fit  in  with  his  then  pattern  from  another 
source  and  it  may  very  well  be  that  a  dealer 
or  distributor  for  Tepco  w^ould  say  he  could  get 
this  order  if  the  pattern  can  be  duplicated  or 
simulated,  which  is  done.  The  customer  and 
the  public  are  happy  because  they  are  not  bound 
to  a  single  source  of  supply  which  could  hold 
them  up  as  to  price,  delivery  or  any  other  reason 
which  would  make  competition  impossible.  The 
practice  of  copying  and  simulation  of  designs 
w^as  well  established  in  this  industiy  and  its 
practice  [24]  is  fully  justified  and  accepted  in 
the  trade,  with  the  public  getting  the  benefit. 
Such  copying  and  simulation  of  designs  in  this 
trade  is  limited  to  unpatented  and  uncopy- 
righted  designs  as  statutory  rights  are  respected 
by  all  manufacturers." 

And  that  is  true.  Your  Honor.   The  public  gets  the 
benefit. 

What  that  plaintiff  is  asking  this  defendant  to 
do  at  this  time  is  to  enter  into  a  conspiracy  in 
restraint  of  trade  to  help  him  secure  a  monopoly  on 
a  line  of  ware  and  a  design  to  which  they  are  law- 
fully entitled  and  to  which  the  industry  itself  over 
a  period  of  time  has  permitted  an  open  and  free 
competition. 
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Now,  the  only  thing  I  have  not  been  able  to 
answer  in  these  affidavits  is  the  conspiracy  charge. 
That  conspiracy  is  said  to  arise  from  the  employ- 
ment by  Tepco  of  a  former  employee  of  Wallace 
Chinaware.  That,  I  say,  is  a  misrepresentation  of 
the  fact.  We  have  Mr.  Messerschmitt  here  in  the 
courtroom.  I  have  not  been  able  to  interview  him 
with  any  degree  at  all,  but  I  am  perfectly  willing 
to  put  him  on  the  stand  now^  and  ask  him  the  ques- 
tions to  deny  those  statements  and  state  to  Your 
Honor  what  the  facts  are. 

The  Court:     All  right,  put  him  on. 

DALE  J.  MESSERSCHMITT 
was  called  as  a  witness  on  behalf  of  the  defendants, 
and  being  first  duly  sworn  testified  as  follows : 

The  Clerk :     State  your  name  for  the  record.  [25] 
A.      Dale  J.  Messerschmitt. 

Direct  Examination 

By  Mr.  Hardy: 

Q.  Mr.  Messerschmitt,  where  do  you  live^ 

A.  Whittier,  California. 

Q.  In  Whittier,  California.  What  is  your  oc- 
cupation? A.     Photo  engraver. 

Q.  With  whom  are  you  associated? 

A.  The  Garnier  Engraving  Company. 

Q.  Where  are  they  located? 

A.  Lop  Angeles. 

Q.  Does  your  photo  engraving  company,  Garnier 
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Engraving    Company,    practice    any    specialty    in 

photo  engraving?  A.     Yes,  we  do. 

Q.    What  is  that  specialty  ? 

A.     Cylinder  engraving. 

Q.  In  other  words,  you  make  engravings  for  the 
pottery  industry*? 

A.  Pottery  and  Continental  Can  Industry,  and 
other  types  of  cylinders,  too. 

Q.  Do  you  hold  out  your  services  to  entire  pot- 
tery industry?  A.    Yes. 

Q.  Have  you  ever  been  employed  by  the  Wallace 
Chinaware  Co.?  A.     No. 

Q.    You  never  have  been  employed? 

A.    No.  [26] 

Q.    Have  you  ever  been  employed  by  Tepco? 

A.    No. 

Q.  Does  the  Gamier  Engraving  Co.  make  cylin- 
ders for  the  plaintiff,  Wallace  China  Co.,  Ltd.? 

A.     Yes,  we  do. 

Q.  Does  it  also  make  cylinders  for  other  pottery 
companies  ?  A.    Yes. 

Q.     Could  you  name  one  or  two  of  those? 

A.    Vernon  Kilns. 

Q.    Where  are  they  located,  please? 

A.    Vernon,  California. 

Q.     Any  other?  A.    And  Tepco. 

Q.  You  have  made  cylinders  for  Tepco,  the  de- 
fendant here?  A.    Yes,  we  have. 

Q.  Have  you  ever  made  cylinders  for  Tepco 
using  other  than  original  art  work  supplied  by 
Tepco  ?  A.     Never. 
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Q.  Have  you  ever  copied  a  design  of  any  other 
of  your  clients  for  Tepco  ?  A.    No,  never. 

Q.  Did  the  Wallace  Chinaware  Company  teach 
you  your  trade?  A.    No. 

Q.  You  did  not  learn  your  trade  from  the  Wal- 
lace Chinaware  Co? 

A.     No,  we  did  not.  [27] 

Q.    Did  they  teach  you  about  cylinder  engraving  ? 

A.     No. 

Q.  To  your  knowledge  were  they  the  originators 
of  cylinder  engraving  methods?  A.    No. 

Q.  You  know  of  your  own  knowledge  that  that 
is  many  years  old? 

A.    Yes,  very  many  years. 

Mr.  Hardy:  I  think  that  is  all  for  Mr.  Messer- 
schmitt. 

Mr.  Miketta :    May  I  examine  him  ? 

The  Court:    Yes. 

Cross-Examination 
By  Mr.  Miketta: 

Q.  Mr.  Messerschmitt,  do  you  mean  to  state 
that  the  Carnier  Engraving  Company  has  never 
done  any  engraving  work  for  Wallace  China  Com- 
pany? 

A.    We  have  never  done  work  ?  Yes,  we  have. 

Q.    You  have?  A.    Yes. 

Q.    Over  what  period  of  time? 

A.    I  believe  since  1944. 

Q.    How  long  have  you  been  with  Garnier? 
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A.  I  came  with  Garnier  in  1941.  I  went  into  the 
service  and  came  back  in  1946. 

Q.    Mr.  Garnier  is  the  senior  partner,  is  he  not? 

A.     That  is  right.  [28] 

Q.  In  the  manufacture  of  these  cylinders  Wal- 
lace would  bring  you  a  black  and  white  drawing 
first,  is  that  correct?  A.     That  is  correct. 

Q.  Then  that  would  be  photographed  and  etched 
onto  a  metal  cylinder,  is  that  correct  ? 

A.     Correct. 

Q.  I  hand  you  a  sheet  which  has  been  pasted 
on  the  backing.   Do  you  recognize  that? 

A.    Yes. 

Q.     What  is  that?  A.     That  is  a  pattern. 

Q.  Is  that  a  print,  you  may  say,  taken  from  one 
of  the  rollers?  A.    Yes,  I  would  say  so. 

Q.     And  you  recognize  the  pattern  by  name? 

A.    Yes. 

Q.    What  is  it? 

A.    I  would  say  it  is  called  *'Shadowleaf." 

Q.    Is  that  the  Wallace  "Shadowleaf"? 

A.     No,  this  is  not. 

Q.     That  is  not?  A.    No. 

Q.    How  can  you  teU  the  difference? 

A.  Well,  there  is  enough  difference  in  the  work 
that  I  can  recognize  it.  There  is  a  back  stamp 
which  shows  Tepco. 

Q.  So  the  word  ^* Tepco"  actually  appears  on 
that  pattern,  does  [29]  it  not? 

A.     That  is  right. 
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Mr.  Miketta:  May  I  have  this  marked,  please 
for  identification ?  May  it  be  marked  as  Plaintiff's 
Exhibit  1,  and  should  like  to  offer  it  in  evidence,  in 
view  of  the  fact  that  it  has  been  identified. 

The  Court:     It  may  be  received. 

(The  print  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  1.) 

Q.  (By  Mr.  Miketta)  :  Mr.  Messerschmitt,  do 
you  have  any  idea  of  when  the  cylinder  from  which 
this  print  has  been  made  was  made  by  you? 

A.    Approximately. 

Q.    When  would  that  be? 

A.     About  near  the  end  of  1949. 

Q.  About  the  end  of  1949.  Prior  to  that  time 
you  had  made  similiar  cylinders  of  this  "Shadow- 
leaf"  pattern  for  Wallace,  did  you  not? 

A.    Yes. 

Q.  I  show  you  a  transfer  sheet,  this  one  being 
in  green,  and  ask  you  if  you  can  recognize  that  ? 

A.    Yes,  I  can. 

Q.     Will  you  please  state  what  that  is. 

A.  That  is  called  a  ''Shadowleaf"  pattern  of 
Wallace's. 

Mr.  Miketta:  May  I  have  that  marked,  please 
as  Plaintiff's  [30]  Exhibit  No.  2? 

(The  print  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  2.) 
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Q.  Now,  it  is  customary  after  the  cylinder  has 
been  etched  to  send  these  cylinders  out  to  the  Hard 
Chrome  Company,  is  that  it  ? 

A.     That  is  correct. 

Q.     And  they  chromium  plate  it,  is  that  correct? 

A.     That  is  right. 

Q.  Do  you  recall  that  the  cylinder  that  you  had 
made  for  Tepco  was  accidentally  sent  by  Hard 
Chrome  Company  to  Wallace  instead  of  to  you  or 
to  Tepco?  A.    Yes,  I  recall. 

Q.  When  you  lay  Exhibit  2,  which  is  the  Wal- 
lace pattern  or  the  Wallace  transfer  from  a  cylin- 
der, over  the  Exhibit  1,  which  is  the  transfer  or 
pattern  taken  from  the  Tepco  pattern,  don't  you 
find  that  they  are  practically  identical  ? 

A.     They  are  very  similar. 

Q.  I  call  your  attention  to  the  manner  in  which 
the  leafs  along  the  left-hand  edge  seem  to  blend 
with  the  underlying  pattern  on  Exhibit  1.  Is  that 
just  happenstance,  Mr.  Messerschmitt? 

A.    Yes,  I  would  say  it  is. 

Q.    In  your  opinion  that  is  happenstance  ? 

A.  I  would  say  that  a  duplication  of  that  pattern 
is  very  [31]  close. 

Q.  And  this  pattern  includes  the  large  white 
leaves?  A.     That  is  right. 

Q.    Which  are  arranged  similarly,  are  they  not? 

A.    Right. 

Q.  And  the  large  white  leaves  occasionally  have 
little  white  tendrils  as  indicated  in  the  lower  right- 
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hand  corner  and  the  upper  right-hand  corner,  is 

that  correct,  on  both  of  them? 

A.     That  is  right. 

Q.  And  in  both  instances  you  have  a  background 
of  diagonal  lines,  have  you  not  ? 

A.  It  has  to  have  a  diagonal  line.  That  particu- 
lar art  work  calls  for  that. 

Q.  In  both  instances  there  are  background  leaves 
of  a  darker  shade  than  the  farthest  background,  is 
that  true?  A.     That  is  true. 

Q.  And  those  background  leaves  are  identical 
in  form  and  contour  on  the  Tepco,  as  Exhibit  1, 
as  they  are  on  the  Wallace  sheet? 

A.     They  are  similar  in  nature,  yes. 

Q.  Do  you  recall  from  whom  you  obtained  the 
master  from  which  you  made  the  cylinder  for  Tepco 
''Shadowleaf"  pattern,  Exhibit  1? 

Mr.  Hardy:     You  mean  the  original  art  work. 

The  Witness:  The  original  art  work?  I  believe 
it  was  from  the  Tepco  Company.  [32] 

Q.  (By  Mr.  Miketta) :  Do  you  have  a  clear 
recollection  from  whom  you  received  it  ? 

A.  It  was  either  the  Tepco  Company  or  the 
artist. 

Q.     Do  you  know  the  name  of  the  artist? 

A.     Yes,  I  do. 

Q.    May  I  have  it,  please  ? 

A.     William  Richardson. 

Q.     Where  does  he  live  ? 

A.     I  believe  in  Los  Angeles. 
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Q.  Is  he  the  same  Mr.  Richardson  who  was  em- 
ployed by  Wallace  China  Company  ? 

A.  I  believe  he  has  been,  but  he  has  been  free- 
lancing for  quite  a  few  years. 

Q.  But  prior  to  the  time  that  you  received  the 
model  from  which  you  made  the  cylinder  repre- 
sented by  the  transfer,  Exhibit  1,  you  know  that 
Mr.  Richardson  was  employed  by  Wallace  China 
Company?  A.     Free  lancing,  yes. 

Q.  And  he  was  employed  by  them  for  art  work, 
is  that  correct  ?  A.     That  is  right. 

Mr.  Miketta:  I  do  not  see  that  anything  else  is 
to  be  gained,  your  Honor. 

Redirect  Examination 
By  Mr.  Hardy : 

Q.  I  have  two  or  three  questions  to  ask  you,  Mr. 
Messerschmitt.  I  show  you  a  tear  sheet  from  the 
publication  [33]  '^ Pottery  and  Glass"  for  January, 
1950,  and  ask  you  if  that  illustrates  the  kind  of 
cylinder  to  which  you  referred  ? 

A.    Yes,  it  does. 

Q.  And  it  is  your  job  to  engrave  cylinders  of 
that  character?  A.     That  is  right. 

Mr.  Hardy:  I  would  like  to  offer  this  sheet  as 
Defendant's  C. 

The  Court :    It  may  be  marked. 

(The  tear  sheet  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  C.) 
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Q.  (By  Mr.  Hardy):  You  stated  that  Mr. 
Garnier  was  the  senior  partner  of  your  firm? 

A.     That  is  right. 

Q.    How  many  partners  are  there? 

A.     Two. 

Q.    Are  you  the  other  partner? 

A.     That  is  right. 

Q.  Has  Mr.  Garnier  been  active  in  the  business 
in  the  past  several  years  ?  A.    Not  lately. 

Q.    By  lately,  you  mean  how  long  ? 

A.    About  three  years. 

Q.  You  have  been  making  the  engravings  for 
the  past  three  years,  is  that  correct  ? 

A.    Longer.  [34] 

Q.    Longer  than  that?  A.    Yes. 

Q.  I  believe  you  said  that  you  got  the  original 
art  work  for  the  Tepco  ''Shadowleaf '^  design  there 
from  Tepco  or  from  Mr.  Richardson? 

A.     That  is  correct. 

Q.    You  can't  recall  which  it  was  ? 

A.     I  am  not  sure. 

Q.    But  you  did  not  get  it  from  Wallace  ? 

A.    No. 

Q.    And  you  did  not  use  a  Wallace  roller? 

A.    No,  definitely  not. 

Q.  And  you  did  not  supply  Mr.  Richardson  or 
Tepco  with  any  print  of  the  Wallace  cylinder? 

A.    Definitely  not. 

Q.  You  have  stated  also  it  was  your  recollection 
that  Mr.  Richardson  had  formerly  been  employed 
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by  Wallace  Chinaware  Co.   Do  you  know  what  his 

employment  was  at  that  time  % 

A.  He  has  free  lanced  for  a  few  of  the  potteries 
for  the  last  few  years. 

Q.  So  you  mean  he  had  free  lanced  for  Wallace 
Chinaware  Company?  A.     Yes. 

Q.    As  well  as  Tepco  ?  A.    Yes. 

Q.    As  well  as  other  potteries?  [35] 

A.     That  is  right. 

Q.    Do  you  know  where  Mr.  Richardson  is  now? 

A.    I  believe  he  is  in  the  East. 

Q.    Have  you  tried  to  contact  him  at  all? 

A.     Not  for  several  weeks. 

Mr.  Hardy:  Those  are  all  the  questions  that  I 
have. 

Mr.  Miketta:  I  do  not  think  Mr.  Messerschmitt 
is  on  trial  here. 

The  Court :     Step  down. 

Mr.  Hardy :  I  do  not  think  Mr.  Messerschmitt  is 
on  trial  either.  I  just  want  to  get  the  fact  to  show 
there  is  no  conspiracy.  I  think  it  is  very  evident 
from  Mr.  Messerschmitt 's  testimony.  They  cer- 
tainly have  not  sustained  the  burden  of  proof  re- 
quired by  the  allegations  in  their  complaint  that  we 
had  entered  into  a  conspiracy  to  use  the  designs  of 
the  plaintiff. 

The  Court :    What  else  have  you  % 

Mr.  Hardy:  I  would  like  to  point  out  one 
further  thing  on  this,  your  Honor.  I  have  not  taken 
up  Arthur  Pagliero's  affidavit  in  this  case,  which 
goes  primarily  to   the  quality   of  the   work.    The 
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quality  and  reputation  of  the  firms  I  think  is  a 
standoff.  I  do  not  think  anyone  could  claim  any 
more  purity  than  the  other.  I  think  they  are  both 
reputable  concerns.  They  have  met  in  competition 
before,  and  why  this  lawsuit  was  brought  about  I 
have  no  real  basic  understanding.  But  I  do  want 
to  point  [36]  that  the  only  urgency  alleged  in  this 
motion  for  a  temporary  injunction  is  the  imminency 
of  the  exhibition  in  Texas.  That  has  entirely  dis- 
appeared. Therefore  there  is  presently  no  possible 
basis  for  the  Court  granting  a  temporary  injunc- 
tion prior  to  the  trial  of  the  issue  in  this  case. 
There  isn't  any  denial  of  that.  They  allege  only  one 
thing,  the  imminency  of  this  case.  That  has  been 
entirely  abandoned  by  Mr.  Miketta,  and  it  just 
washes  out  completely.  So  that  there  is  no  basis 
now,  no  urgency  for  the  granting  of  this  extreme 
relief,  and  the  tying  up  of  a  business  in  advance  of 
the  proof  of  the  facts.  I  would  like  at  this  time  in 
concluding  to  offer  the  exhibits  that  have  been  re- 
ferred to  during  the  course  of  my  comments  here 
and  that  have  been  referred  to  in  the  several  affi- 
davits. 

The  Court:  They  will  be  received  and  appro- 
priately marked. 

Mr.  Hardy:  May  I  have  these  marked,  your 
Honor?  In  the  affidavit  of  Arthur  Pagliero  he  has 
referred  to  the  overall  pattern  made  by  the  Mayer 
China  Company  of  Beaver  Falls,  Pennsylvania.  I 
think  Arthur  Pagliero  states  in  his  affidavit  that 
that  overall  pattern  has  been  known  and  used  for 
many  years,  and  we  are  attempting  now  to  get  the 
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catalogue  and  the  exact  date  when  that  pattern  was 
first  used.  There  is  an  allegation  in  here  that  the 
overall  patterns  were  invented  by  Wallace  China- 
ware.  That  is  sheer  fabrication.  That  is  not  true, 
and  it  can  be  proved  beyond  any  reasonable  doubt. 
This  exhibit  I  would  like  to  offer  as  Defendant's 
Exhibit  B.  [37] 

(The  pattern  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit B.) 

Mr.  Hardy :  I  would  like  also  to  offer  the  Tepco 
China  dish  of  the  Magnolia  design  which  is  known 
as  Dixie  in  the  Tepco  line  as  Exhibit  D. 

The  Court :     It  may  be  received. 

Mr.  Hardy:  I  would  like  to  offer  the  Tepco 
plate  of  the  Hibiscus  design  which  is  also  known  as 
Hawaiian  as  Defendant's  Exhibit  E. 

(Thereupon  the  i)late  referred  to  was  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit E.) 

Mr.  Hardy :  I  would  like  to  offer  the  Tepco  plate 
with  the  Tweed  design,  which  our  Honor  will  recall 
has  been  sold  for  over  ten  years  by  Tepco,  as  De- 
fendant's Exhibit  F. 

(Thereupon  the  plate  referred  to  was  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit F.) 

Mr.  Hardy:  I  would  like  to  offer  the  Wallace 
Chinaware  cup  which  is  sold  under  their  designation 
design  as  Del  Mar  as  Defendant's  Exhibit  G. 
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(Thereupon  the  cup  referred  to  was  received 
in  evidence  and  marked  Defendant's  Exhibit 
G.) 

Mr.  Hardy:  I  would  like  to  offer  in  evidence 
Tepco  China  design  "Mohawk"  as  Defendant's 
Exhibit  H. 

(Thereupon  the  object  referred  to  was  re- 
ceived in  evidence  and  marked  Defendant's 
Exliibit  H.)  [38] 

Mr.  Hardy:  I  would  like  to  offer  the  original 
letter  of  Wallace  China  Co.,  Ltd.,  dated  September 
13,  1937,  as  Defendants'  Exhibit  I  and  ask  leave  to 
substitute  photostatic  copies  thereof,  as  this  is  the 
only  I  have  and  I  will  supply  counsel  with  copies. 

The  Court:     Very  well. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  I.) 

Mr.  Hardy :  I  would  like  to  offer  the  Tepco  dis- 
count sheet  of  April  22,  1941,  to  which  I  have  re- 
ferred, as  Defendant's  Exhibit  J. 

(The  discount  sheet  referred  to  was  received 
in  evidence  and  marked  Defendant's  Ex- 
hibit J.) 

Mr.  Hardy:  I  would  like  also  to  offer  the 
Wallace  China  Co.,  Ltd.,  discount  sheet  of  January 
15,  1942,  as  Defendant's  Exhibit  K. 

(The  discount  sheet  referred  to  was  received 
in  evidence  and  marked  Defendant's  Ex- 
hibit K.) 
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Mr.  Hardy:  And  I  would  like  at  tliis  time  to 
offer  the  Federal  specification  for  vitrified  china- 
ware,  which  defines  hotel  china,  and  which  is  re- 
ferred to  in  the  affidavits,  it  being  Specification  MC 
301  a  in  which,  or  to  which  all  makes  of  vitrified 
china  of  this  character  conform. 

The  Court :     It  may  be  received. 

(Thereupon  the  document  referred  to  was 
received  in  evidence  [39]  and  marked  Defend- 
ant's Exhibit  L.) 

Mr.  Hardy:  Your  Honor,  inasmuch  as  I  do  not 
have  duplicate  of  these  discount  sheets,  I  would  like 
also  to  withdraw^  these  and  make  photostatic  copies 
and  substitute  a  photostatic  copy  thereof,  and  I 
will  furnish  counsel  with  copies.  They  are  the  only 
ones  we  have. 

The  Court:     I  want  to  see  those  this  afternoon. 

Mr.  Hardy:  I  mean  when  you  are  through  with 
them,  your  Honor,  I  would  like  to  withdraw  them. 

The  Court:     You  may. 

Mr.  Hardy:     That  concludes  my  presentation. 

Mr.  Miketta:  Your  Honor,  I  will  try  to  be  as 
brief  as  I  possibly  can.  Is  your  Honor  interested 
in  this  question  of  jurisdiction? 

The  Court:     No. 

Mr.  Miketta :  I  think  that  Stauffer  versus  Exley 
is  very  clear.  Our  whole  case  has  been  prepared 
following  strictly  the  requirements  laid  down  by 
the  Ninth  Circuit  in  that  case.  It  is  interesting  to 
note  that  there  has  been  nothing  stated  in  these 
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affidavits  which  we  have  read  very  carefully  which 
contradict  the  necessary  allegations.  They  do  not 
contradict  that  they  copied  the  pattern  or  the  pat- 
terns, rather.  They  can't.  They  do  not  deny  that 
they  used  those  names  and  shipments  in  interstate 
commerce — and  that  is  important  because  it  has 
to  be  commerce  regulated  by  Congress — whereas  our 
complaint  [40]  makes  the  necessary  allegations 
which  are  substantiated  under  oath.  I  do  not  know 
the  purpose  of  having  Mr.  Messerschmitt  appear 
here  today  except  that  in  our  complaint  we  stated 
that  Garnier,  who  has  made  our  cylinders  for  many 
years,  now  makes  the  same  cylinder  for  Tepco.  Mr. 
Messerschmitt  admitted  it.  Exhibits  1  and  2,  and 
your  Honor  has  been  able  to  compare  them  closely 
by  this  time,  show  that  they  are  identical. 

Incidentally,  for  your  Honor's  information,  after 
a  cylinder  is  made  it  is  printed  on  this  thin  paper 
in  the  desired  color  and  then  girls  cut  the  piece 
out  and  lay  it  on  the  chinaware  that  is  to  be  deco- 
rated. Then  the  chinaware  is  burned,  and  during 
the  burning  the  paper  disappears  and  the  color  is 
fixed  on  the  china.  That  is  one  of  the  reasons  why 
they  make  it.  I  thought  your  Honor  would  be  inter- 
ested in  that. 

We  are  not  interested  in  the  normal  white  china- 
ware,  hotel  ware  with  normal  painting,  the  common 
ordinaiy  garden  varietj^  of  china  that  they  make, 
and  a  lot  of  people  make,  and  the  mere  fact  that 
there  is  a  letter  written  in  1937  about  some  other 
china — not  these  patterns — has  nothing  to  do  with 
this  case.    White  china  is  white  china,  but  when  a 


vs.  Wallace  China  Co.,  etc.  135 

man  puts  out  china  which  has  a  distinctive  trade 
name,  and  which  has  a  distinctive  pattern,  and  that 
goodwill  is  developed  in  the  pattern,  and  then  an- 
other man  comes  along  and  uses  the  same  name  and 
the  same  pattern,  he  is  stealing,  and  the  Courts  [41] 
have  held  that  to  be  stealing.  So  far  as  names  are 
concerned,  they  do  not  like  our  photostats  that  are 
attached  to  the  affidavit  in  the  complaint.  The 
photostats  are  small  reproductions  of  these  actual 
carton  sizes,  and  your  Honor  will  notice  that  they 
have  been  printed  by  Tepco  in  blue  in  the  same 
arrangement  and  arranged  for  marking  in  the  same 
manner.  As  a  matter  of  fact,  that  appears  on  a 
large  number  of  packages  and  appears  in  the  same 
way.  Why  did  they  have  to  select  blue  and  use  the 
same  arrangement?  Of  course,  their  name  appears 
on  there.  That  does  not  save  them  at  all,  your 
Honor. 

There  is  one  very  fine  case  in  our  memorandum. 
It  is  on  page  12,  and  I  think  the  language  is  almost 
identically  applicable.  That  is  Enterprise  Manufac- 
turing versus  Landers,  Frary  and  Clark,  a  well 
w^ritten  Second  Circuit  case,  and  the  Court  there 
stated,  131  Fed.  240  et  241,  "This  is  a  most  aggra- 
vated case  of  unfair  trading.  Usually  in  these 
cases  the  defendants  so  dress  their  goods  as  to  pre- 
sent a  number  of  points  of  difference,  on  which 
they  rely  when  charged  with  intent  to  deceive;  in- 
sisting that,  although  there  may  be  resemblances, 
the  differences  are  so  great  as  to  preclude  any  idea 
that  they  had  sought  to  produce  confusion.  Here, 
on  the  contrary,  they  have  not  only  conformed  their 
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goods  to  complaint's  in  size  and  general  shape, 
which  was  to  be  expected,  but  also  in  all  minor  de- 
tails of  structure — every  line  and  curve  being  re- 
produced, and  superfluous  metal  put  into  the 
driving  wheels  [42]  to  produce  a  strikingly  char- 
acteristic eif  ect — ^while  the  goods  are  so  dressed  with 
combinations  of  color,  with  decorations  reproduced 
or  closely  simulated,  with  style  of  lettering  and 
details  of  ornamentation  that  except  for  the  fact 
that  on  the  one  mill  is  found  the  complaint's  name, 
and  on  the  other  the  defendant's,  it  would  be  very 
difficult  to  tell  them  apart.  It  is  elementary  law 
that,  when  the  simulation  of  well  known  and  dis- 
tinctive features  is  so  close,  the  Court  \sill  assume 
that  defendants  intended  the  result  they  have  accom- 
plished, and  will  find  an  intent  to  appropriate  the 
trade  of  their  competitor,  even  though  in  their  in- 
structions to  their  own  selling  agents  they  may 
caution  against  oral  misrepresentations  as  to  the 
manufacture  of  the  goods." 

I  call  attention  to  that  case  because  we  have  the 
word  "Wallace"  on  the  back  of  our  plates,  and 
they  do 

Mr.  Hardy:     In  all  instances? 

Mr.  Miketta :     Except  on  some  small  plates. 

Mr.  Hardy :     That  is  right. 

Mr.  Miketta:  That  is  not  enough.  People  buy 
by  pattern,  by  name;  they  recognize  that  by  name. 
The  trade  names  have  been  used  as  shown  by  our 
exhibits  on  the  containers,  on  the  price  lists,  by 
word  of  mouth.  They  have  copied  our  patterns — I 
am  not  going  to  burden  the  record  with  anv  more 
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actual  plates,  but  here  is  a  comparison,  your  Honor. 
One  of  these  is  ours  and  one  of  these  is  theirs. 
Now,  that  is  a  distinctive  pattern,  and  what  [43] 
happened  is  this :  We  originated  this  pattern  a  good 
many  years  ago.  Tepco  copied  it  for  a  while  and 
then  gave  it  up,  and  did  not  copy  it  for  a  number 
of  years.  Recently  they  have  started  recopying  it, 
and  by  golly  we  are  including  it  in  this  cause  of 
action  because  we  should,  but  as  far  as  origination 
is  concerned,  we  originated  that  pattern.  There  is  not 
a  single  denial  in  any  of  these  affidavits  that  we  did 
not  originate  these  patterns,  except  that  generalized 
statement  that  everybody  copies  patterns  that  we 
did  not  originate  the  general  idea  of  having  an 
overall  pattern,  which  I  think  is  a  little  beside  the 
point. 

A  preliminary  injunction  should  be  granted,  your 
Honor,  because  trade-marks,  trade  names,  reputa- 
tion, goodwill  are  at  stake  here,  and  we  do  have  the 
verified — will,  Mr.  Wood's  affidavit  not  denied  by 
the  defendant  that  Mr.  Pagliero  did  threaten  the 
plaintiff  with  flooding  the  market  with  these  copies 
at  a  greatly  reduced  price  if  we  brought  this  action. 
Now,  that  statement  was  made  before,  but  after 
notice  had  been  given  them. 

Mr.  Hardy :  When  was  that  statement  made,  Mr. 
Miketta? 

Mr.  Miketta :  That  statement  was  made  prior  to 
May  25th,  which  is  the  date  of  the  Wood  affidavit. 

Mr.  Hardy:     Subsequent  to  when? 

Mr.  Miketta :     Pardon  ? 

Mr.  Hardy:     Subsequent  to  when?  [44] 
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Mr.  Miketta:  Subsequent  to  the  time  that  we 
sent  the  notice  on  May  5th.  Your  Honor,  we  have 
those  expositions  coining  up.  We  have  this  threat 
of  flood  of  copies.  We  have  my  client's  reputation, 
and  as  the  Coui*ts  have  pointed  out,  reputations 
are  easily  broken,  and  preliminary  injunctions  are 
about  the  only  way  you  can  save  them.  They  are 
doing  exactly  what  this  Court  stated — this  is  the 
Sixth  Circuit — in  Garrett  and  Sons  versus  T.  H. 
Garrett  and  Co.,  78  Fed.  472  et  479,  ''If  the  com- 
plaints be  not  protected  by  preliminary  injunction 
against  such  use — in  other  words,  that  question  be 
postponed  to  the  final  hearing — there  is  every  in- 
ducement to  the  defendant  to  delay  and  prolong 
the  litigation,  continuing  meanwhile  the  assaults 
upon  the  goodwill  of  the  complaints,  so  that,  even  if 
final  decree  be  at  last  rendered  in  favor  of  com- 
plaints, the  goodwill  will  have  been  so  seriously  and 
irreparably  injured,  if  not  to  a  great  measure  de- 
stroyed, as  to  leave  the  complaints  practically  with- 
out remedy. ' ' 

We  are  in  that  position.  Unless  we  get  a  pre- 
liminary injunction,  and  the  proof  is  before  your 
Honor — the  proof  is  clear;  it  is  definite,  and  there 
is  no  denial  of  the  essential  fact — if  we  do  not  get 
this  preliminary  injunction,  then  the  defendant,  as 
he  has  already  tried  to  this  morning,  will  delay  and 
prolong  the  litigation,  and  in  the  meantime  our 
goodwill,  our  reputation,  the  value  of  our  trade- 
mark, the  value  of  these  patterns  will  have  been 
destroyed.  [45] 

The  Court:    All  right,  gentlemen.    The  Court  is 
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apprised  of  the  situation.  I  will  get  at  this  as  soon 
as  I  can  this  afternoon. 

Mr.  Miketta:  Thank  you,  your  Honor.  I  think 
the  authorities  have  been  well  presented  by  the 
memorandum. 

Mr.  Hardy:  Your  Honor,  may  I  ask  your  in- 
dulgence for  just  a  moment?  We  have  not  answered 
in  detail  this  so-called  threat  because  in  the  plead- 
ings it  does  not  say  when  the  threat  was  made.  For 
the  first  time,  just  a  few  moments  ago,  we  learned 
from  Mr.  Miketta  that  it  was  made  or  said  to  have 
been  made  between  May  5th  and  May  25th  of  last 
month.  I  have  Mr.  Pagliero  here,  who  will  deny 
that,  and  deny  that  he  saw  Mr.  Kenneth  A.  Wood. 

Mr.  Miketta :  He  did  not  see  him.  He  telephoned 
him.   That  was  by  telephone. 

Mr.  Hardy:  Is  there  a  recording  of  that  tele- 
phone conversation? 

Mr.  Miketta:  May  the  Court  please,  those  are 
the  tactics  that  are  going  to  be  used 

The  Court :  I  will  assume  if  you  put  him  on  the 
stand  he  would  deny  it. 

Mr.  Hardy:  I  would  like  to  do  so,  your  Honor, 
because  it  is  not  true. 

Mr.  Miketta:  I  would  like  to  have  him  con- 
fronted by  Mr.  Wood.  [46] 

The  Court:  I  do  not  know  about  that.  I  say  I 
would  assume  if  you  put  your  client  on  the  stand 
he  would  deny  it. 

Mr.  Hardy:  As  an  honorable  person  under  oath 
he  would  tell  the  truth. 
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The  Court:  I  am  not  saying  he  would  or  would 
not. 

Mr.  Hardy :  So  I  resent  Mr.  Miketta's  inferences 
here  that  Mr.  Pagliero  was  not  an  honorable  person. 

The  Court:  The  Court  did  not  get  any  such  in- 
ference. I  am  not  assume  Mr.  Pagliero  is  a  dis- 
honorable man.  There  has  been  nothing  to  suggest 
that  here.  The  Court  does  not  take  any  such  infer- 
ence. I  am  only  concerned  with  the  legal  issue.  I 
am  not  concerned  with  personalities  or  anything 
else;  I  am  only  concerned  with  what  I  am  con- 
fronted with  here,  and  you  have  both  very  ably  and 
proficiently  apprised  me  of  the  problem  I  have  be- 
fore me,  and  the  matter  will  now  stand  submitted. 

(Whereupon  the  matter  was  submitted.) 

Certificate  of  Reporter 

I,  Official  Reporter  and  Official  Reporter  pro 
tem,  certify  that  the  foregoing  transcript  of  47 
pages  is  a  true  and  correct  transcript  of  the  matter 
therein  contained  as  reported  by  me  and  thereafter 
reduced  to  typewriting,  to  the  best  of  my  ability. 

/s/  JOSEPH  J.  SWEENEY. 
[Endorsed] :     Filed  September  17,  1951. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  and  accom- 
panj-ing  documents  and  exhibits,  listed  below,  are 
the  originals  filed  in  this  Court  in  the  above-entitled 
matter  and  that  they  constitute  the  record  on  appeal 
herein  as  provided  in  the  designation  filed  by  the 
attorneys  for  the  appellant : 

Complaint  for  unfair  comjoetition  and  Trade 
Mark  Infringement. 

Motion  for  preliminary  injunction. 

Order  to  show  cause. 

Affidavit  of  Antone  Pagliero  (re  Pyramid  Alloy 
Mfg.  Co.). 

Affidavit  of  Arthur  Pagliero. 

Affidavit  of  Antone  Pagliero. 

Order  dismissing  action  as  to  Pyramid  Alloy  Mfg. 
Co. 

Order  for  preliminaiy  injunction. 

Findings  of  Fact  and  Conclusions  of  law. 

Judgment. 

Notice  of  appeal. 

Motion  for  supersedeas  and  stay  of  execution. 

Order  granting  supersedeas. 

Supersedeas  bond. 

Appellants'  designation  of  record  on  appeal. 

Reporter's  transcript  (witness  Dale  J.  Messer- 
schmitt). 
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Concise  statement  of  Points  of  Appeal  under 
Rule  75  (a). 

Plaintiff's  Exhibits  1  and  2. 
Defendants'  Exhibits  B  to  L. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  6th 
day  of  September,  1951. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  C.  W.  CALBREATH, 

Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
SUPPLEMENTAL  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  accompanying 
documents,  to  wit:  Reporter's  Transcript,  June  7, 
1951,  and  Plaintiff's  counter-designation  of  con- 
tents of  record  on  appeal,  are  the  originals  filed  in 
this  Court  in  the  above-entitled  case  and  that  they 
constitute  a  supplement  to  the  record  on  appeal 
herein. 

In  Witness  Whereof  I   have   hereunto   set  my 
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hand  and  affixed  the  seal  of  said  District  Court  this 
19th  day  of  September,  1951. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  C.  M.  TAYLOR, 
Deputy  Clerk. 


[Endorsed] :  No.  13094.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Antone  Pagliero 
and  Arthur  Pagliero,  Appellants,  vs.  Wallace  China 
Co.,  Ltd.,  a  Corporation,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed  September  12,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13,094 

ANTONE  PAGLIERO,  et  al., 

Appellants, 

vs. 

WALLACE  CHINA  CO.,  LTD., 

Appellee. 

CONCISE    STATEMENT   OF    POINTS    UPON 
WHICH  APPELLANTS  INTEND  TO  RELY 

Pursuant  to  Rule  19(6)  of  this  Court,  Appellants 
herein  below  set  forth  a  concise  statement  of  points 
upon  which  they  intend  to  rely  in  this  appeal. 

1.  The  Court  erred  in  finding  and  holding  that 
Plaintiff  is  the  owner  of  the  trade  names  or  trade- 
marks *'Shadowleaf,"  "Tweed,"  "Hibiscus,"  and 
"Magnolia,"  as  applied  to  hotel  china  and  is 
entitled  to  the  exclusive  use  thereof  as  against  these 
Defendants,  although  none  of  them  has  been  regis- 
tered under  any  Federal  Act  or  under  the  Laws 
of  the  State  of  California,  and  in  spite  of  the 
complete  failure  to  show  they  were  anything  other 
than  descriptive  designations  for  designs. 

2.  The  Court  erred  in  finding  and  holding  that 
the  Plaintiff  is  the  owner  of  the  distinctive  patterns 
identified  by  the  trade  names  or  trade-marks 
"Shadowleaf,"  "Tweed,"  "Hibiscus,"  and  "Mag- 
nolia" exemplified  by  Exhibits  3,  9.  11  and  13  ap- 
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pended  to  the  motion  for  preliminary  injunction, 
and  is  entitled  to  the  exclusive  right  to  incorporate 
said  patterns  in  hotel  china  as  against  these  De- 
fendants, although  none  of  said  patterns  has  been 
copyrighted  or  protected  by  Design  Letters  Patent, 
and  the  time  for  doing  so  has  long  since  passed. 

3.  The  Court  erred  in  finding  and  holding  that 
the  Court  had  jurisdiction  of  this  cause  under  the 
Lanham  Act  15  USCA  Sections  1051-1127,  and 
under  the  Paris  Convention  and  the  Inter- American 
Convention. 

4.  The  Court  erred  in  finding  and  holding  that 
the  Defendants  by  manufacturing,  advertising  and 
selling  hotel  china  under  the  trade  names  or  trade- 
marks *'Shadowleaf,"  ''Tweed,"  "Hibiscus"  and 
"Magnolia"  have  infringed  Plaintiff's  rights 
therein  and  have  competed  unfairly  with  Plaintiff. 

5.  The  Court  erred  in  finding  and  holding  that 
the  Defendants  by  copying  and  imitating  Plaintiff's 
patterns  identified  by  the  trade  names  or  trade- 
marks "Shadowleaf,"  "Tweed,"  "Hibiscus,"  and 
"Magnolia"  and  exemplified  by  Exhibits  3,  9,  11 
and  13,  of  record  herein,  and  by  manufacturing  and 
selling  hotel  china  incorporating  the  same,  have 
competed  unfairly  with  the  Plaintiff. 

6.  The  Court  erred  in  finding  and  holding  that 
the  Plaintiff  is  entitled  to  a  preliminary  injunction 
against  the  Defendants  as  prayed. 

7.  The  Court  erred  in  finding  and  holding  that 
the  Defendants  are  guilty  of  unfair  competition  even 
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though  there  is  no  passing  off  of  Defendants' 
products  as  and  for  Plaintiff's  products  and  even 
though  the  products  of  both  Plaintiff's  and  De- 
fendants' are  clearly  marked,  each  with  its  own 
trade-mark  and  even  though  it  has  long  been  the 
practice  in  the  industry  for  manufacturers  to  copy 
or  simulate  designs  used  by  other  manufacturers, 
unless  said  designs  are  either  protected  by  Design 
Letters  Patent  or  copyrighted. 

Respectfully  submitted, 

/s/  HENRY  GIFFORD  HARDY, 

Attorney  for  Appellants. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  September  14,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER  DESIGNATING 
EXHIBITS  TO  BE  PHYSICAL  EX- 
HIBITS FOR  THE  RECORD  ON  APPEAL 

It  is  stipulated  by  and  between  the  parties  hereto 
through  their  respective  counsel  that  the  following 
exhibits,  whether  documentary  or  physical,  need 
not  be  reproduced  but  shall  be  available  as  physi- 
cal exhibits  to  the  Court  in  connection  with  this 
record  and  may  be  considered  by  the  Court  in  their 
original  form  as  if  they  had  been  reproduced  in 
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the  pidnted  record,  said  exhibits  being  as  follows: 
Plaintiff's  Court  Exhibits  1  and  2. 
Defendants'  Exhibits  B  to  L,  both  inclusive. 

C.  A.  MIKETTA, 

JAS.  M.  NAYLOR, 

By  /s/  JAS.  M.  NAYLOR, 

Attorneys  for  Appellee. 

HENRY  GIPPORD  HARDY, 
HAUERKEN  &  ST.  CLAIR, 

By  /s/  HENRY  GIPPORD  HARDY, 

Attorneys  for  Appellants. 

So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  WILLIAM  HEALY, 

/s/  HOMER  BONE, 

United  States  Circuit  Judges. 

[Endorsed]:     Filed  September  18,  1951. 
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IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Antone  Pagliero  and  Arthur  Pagliero, 

general    partners    doing    business    as 

Technical  Porcelain  &  Chinaware  Co., 

Defendants- Appellants, 

vs. 

Wallace  China  Co.,  Ltd.,  a  Corporation, 

Plaintiff -Appellee. 


APPELLANTS'  OPENING  BRIEF 


This  is  an  appeal  from  an  interlocutory  judgment  (R.  89) 
of  Judge  Murphy  granting  a  preliminary  injunction  pen- 
dente lite  following  an  ex  parte  Order  to  Show  Cause  (R. 
63)  served  with  the  complaint  in  a  suit  for  alleged  trade- 
mark infringement  and  unfair  comj)etition  brought  by 
Plaintiff -Appellee  against  Defendants- Appellants  (R.  3). 
Judgment  was  entered  herein  upon  findings  of  fact  and 
conclusions  of  law  (R.  83-88). 
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JURISDICTION 

It  is  claimed  by  Plaintiff-Appellee  (R.  4)  and  found  by 
the  District  Court  (R  86),  but  denied  by  Defendants- 
Appellants,  that  the  District  Court  has  jurisdiction  of  this 
cause  under  the  Lanham  Act,  15  U.S.C.A.  §  1051-1127,  under 
the  Paris  Convention,  and  under  the  Inter-American  Con- 
vention, Appellate  jurisdiction  of  this  Court  is  based  upon 
28  U.S.C.A.  §  1292.  Judgment  was  entered  by  the  District 
Court  on  June  21,  1951  (R.  92)  and  this  appeal  was  taken 
June  26, 1951  (R.  92),  within  the  statutory  period.  Although 
suit  was  brought  for  trade-mark  infringement,  no  trade- 
mark is  alleged  to  be  infringed  and,  indeed,  it  is  freely 
admitted  that  Appellee's  notations  are  not  registered  trade- 
marks (R.  104,  108)  and  the  Court  so  found  (R.  84).  Does 
the  Lanham  Act  provide  jurisdiction  for  infringement  of 
unregistered  trade-marks,  is  a  question  and  issue  on  this 
appeal.  Since  there  is  no  diversity  of  citizenship  (R.  3), 
one  of  the  fundamental  questions  here  raised  is  whether  the 
District  Court  had  jurisdiction  to  enter  judgment  and 
grant  the  preliminary  injunction  in  a  case  involving  a  naked 
claim  of  unfair  competition,  where  there  is  no  substantial 
and  related  claim  under  the  copyright,  patent  or  trade- 
mark laws. 

STATEMENT  OF  THE  CASE 
The  Parties 

Defendants-Appellants,  Antone  Pagliero  and  Arthur 
Pagliero,  are  general  partners  in  a  partnership  known  as 
Technical  Porcelain  &  Chinaware  Co.,  which  is  also  known 
as  TEPCO  (R.  68,  74,  27,  41).  For  convenience  the 
Defendants-Appellants  shall  hereafter  be  referred  to  as 
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Tepco.  Both  the  individual  Defendants-Appellants  and  the 
partnership  are  residents  of  the  Northern  District  of  Cali- 
fornia, Southern  Division  (R.  68,  74).  They  manufacture 
(R.  72)  and  sell  table  chinaware  known  as  vitrified  hotel 
chinaware  to  jobbers  and  dealers  only  (R.  75). 

Plaintiff-Appellee,  Wallace  China  Co.,  Ltd.,  is  a  corpora- 
tion having  its  principal  place  of  business  at  Huntington 
Park,  County  of  Los  Angeles,  California  (R.  3).  For  con- 
venience Plaintiff- Appellee  shall  hereafter  be  referred  to 
as  Wallace.  It,  likewise,  manufactures  and  sells  vitrified 
hotel  chinaware  (R.  4,  37)  to  dealers  (R.  38). 

There  is  no  diversity  of  citizenship  in  this  case. 

Subject  Matter 

The  vitrified  hotel  chinaware  made  by  both  TejDco  and 
Wallace  is  substantially  identical  as  to  physical  properties 
as  both  are  made  to  conform  with  Federal  specifications 
(R.  72)  for  vitrified  chinaware  as  set  forth  in  Specification 
NC-301a  (Defs.  Ex.  L).  Likewise,  they  are  made  in  sub- 
stantially identical  shapes,  sizes  and  forms.  The  substan- 
tial identities  of  the  physical  properties,  the  form,  the  sizes, 
and  shapes  of  this  chinaware  are  not  involved  in  any  charge 
brought  by  Wallace,  except  that  Wallace  says  Tepco  prod- 
ucts are  inferior  in  quality.  Obviously,  the  Federal  specifi- 
cations do  not  set  a  standard  of  inferior  quality. 

Two  separate  and  distinct  causes  of  action  are  jumbled 
together  in  the  complaint  and  not  separately  stated  as  pre- 
ferred under  the  rules  (F.R.C.P.  10,  Sec.  (1))),  although 
such  confused  pleading  is  i^ermitted  (F.R.C.P.  8(e)  (2)). 
The  confusion  resulting  from  inexorably  mixing  two  sep- 
arate and  distinct  alleged  claims  tends  to  confound  the 
Court   and   Tepco.    The  jurisdictional  allegations  of  the 
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complaint  very  precisely  state  that  there  are  two  causes  of 
action,  one  for  trade-mark  infringement  (R.  4),  and  the 
other  for  unfair  competition  (R.  4),  hut  the  remainder  of 
the  complaint  makes  no  separation  whatever.  Accordingly, 
it  is  constantly  necessary  to  sort  out  the  allegations  directed 
to  the  alleged  Federal  claim  for  trade-mark  infringement 
and  those  allegations  directed  to  the  alleged  Federal  claim 
for  unfair  competition. 

The  Alleged  Federal  Cause  of  Action 
for  Trade-Mark  Infringement 

Neither  in  the  complaint,  nor  in  any  of  the  papers  filed  by 
Wallace  in  connection  with  the  Order  to  Show  Cause,  is 
there  any  allegation  of  trade-mark  infringement.  The 
words  claimed  by  Wallace  are  alleged  to  be  "trade  names" 
not  trade-marks.  The  Court  found  that  no  registered  trade- 
mark is  involved  (R.  84).  The  names  which  Wallace  alleges 
have  been  unlawfully  appropriated  by  Tepco,  "Magnolia," 
"Hibiscus,"  "Tweed"  and  "Shadowleaf,"  are  only  names 
used  to  identify  i3atterns  or  designs  used  by  Wallace  to 
decorate  its  china  (R.  39,  7,  21,  24).  Even  Wallace  and  its 
attorneys  do  not  have  the  temerity  to  call  these  names 
"trade-marks,"  but  instead  refer  to  them  as  "trade  names." 
This  distinction  made  by  Wallace,  with  full  specialized 
knowledge  of  the  law,  has  an  important  bearing  not  only 
upon  the  jurisdiction  of  the  Court  but  also  upon  whether  or 
not  a  cause  of  action  for  trade-mark  infringement  has  been 
stated. 

The  Alleged  Federal  Unfair  Competition 
Cause  of  Action 

The  charge  of  unfair  competition  specifies  three  separate 

and  distinct  matters  of  Defendants'  conduct :  (1)  that  Tepco 
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has  appropriated  four  certain  designs  used  by  Wallace  to 
decorate  its  china  (R.  7) ;  (2)  that  Tepco  has  conspired  with 
the  engraver  who  prepared  the  engraving  rolls  for  Wal- 
lace, and  had  him  copy  the  engraved  rollers  made  for  the 
Wallace  designs  (R.  7) ;  (3)  that  Tepco  has  copied  the 
color,  marking,  and  arrangement  of  the  Wallace  shipping 
cartons  (R.  8).  The  acts  alleged  in  (2)  and  (3)  ahove 
were  not  seriously  urged  by  Wallace  and  there  is  no  finding 
by  the  Court  on  either  of  these  allegations. 

There  is  not  now  and  never  has  been  any  charge  or  claim 
that  Tepco  passed  off  any  of  its  products  as  and  for  those 
of  Wallace  and,  on  the  contrary,  it  affirmatively  appears 
that  each  piece  of  such  chinaware  manufactured  by  Wallace 
bears  its  registered  trade-mark  "Wallace"  (Plf.  Ex.  1)  and 
that  each  piece  of  Tepco  ware  bears  its  trade-mark 
"TEPCO"  (Plf.  Ex.  2,  Defs.  Ex.  D  to  H;  R.  72,  79).  These 
are  the  trade-marks  which  identify  each  manufacturer  as 
the  source  or  origin  of  the  products,  and  these  trade-marks 
are  placed  in  the  location  established  by  custom  and  used 
by  china  manufacturers  for  many  years  (R.  73-79).  The 
so-called  Wallace  trade  names  "Magnolia,  "Hibiscus," 
"Tweed"  and  "Shadowleaf"  do  not  appear  on  the  products. 

It  was  alleged  by  Tepco  and  not  denied,  that  it  is  the 
custom  and  common  practice  of  manufacturers  of  china- 
Avare  to  duplicate,  simulate,  and  approximate  designs  used 
by  other  manufacturers  in  the  decoration  of  chinaware  (R. 
76,  Defs.  Ex.  G  and  H).  The  practice,  however,  does  not 
extend  to  patterns  protected  by  Design  Patents,  which  give 
the  owners  a  limited  monopoly.  The  reason  for  the  practice 
was  stated  to  be  (R.  77)  that  if  a  user  becomes  dissatisfied 
for  any  reason  with  a  manufacturer  of  chinaware,  or  if  he 
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could  get  it  made  cheaper  by  another,  he  could  get  a  pattern 
which  would  be  compatible  and  fit  in  with  the  chinaware 
he  had,  so  he  would  not  be  forced  to  discard  it.  Under  the 
practice  and  custom,  the  customer  and  the  public  are,  there- 
fore, not  hamstrung  by  the  monopoly  of  a  single  source  of 
supply  which  could  force  them  to  pay  an  exorbitant  price  or 
set  impossible  delivery  dates  or  otherwise  make  free  com- 
petition impossible. 

It  is  said  that  the  pattern  named  "Shadowleaf"  was 
placed  on  china  by  Wallace  and  sold  by  it  in  1948  (R.  34, 
41)  and  it  is  admitted  by  "Wallace  that  Tepco  came  into  the 
market  with  the  pattern  of  Plf.  Ex.  2  in  October  1949  (R. 
26,  41),  two  years  ago.  No  dates  are  given  as  to  the  other 
three  patterns  here  involved  and  it  is  merely  stated  that 
such  designs  have  been  used  in  interstate  commerce  or 
commerce  which  may  lawfully  be  regulated  by  Congress. 
Tepco,  however,  showed  that  it  has  used  the  name  "Tweed" 
to  designate  the  design  complained  about  by  Wallace,  since 
April  1941  (Defs.  Ex.  J.  R.  78),  long  prior  to  any  use  by 
Wallace. 

Upon  these  allegations  and  showings,  the  Court  enjoined 
Tepco  from  making  or  selling  any  chinaware  bearing  pat- 
terns deceptively  similar  to  the  patterns  of  Plf.  Ex.  3,  9, 
11  and  13,  and  from  using  Plaintiff's  "trade  names  or  trade- 
marks," "Magnolia,"  "Hisbiscus,"  "Tweed"  and  "Shadow- 
leaf"  (R.  91).  Relief  from  the  paralyzing  effect  of  this  in- 
junction was  secured  by  an  order  granting  supersedeas 
(R.  93)  and  at  the  cost  of  substantial  security  in  lieu  of 
a  bond  (R.  94). 
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SPECIFICATION  OF  ERRORS 

The  errors  relied  upon  and  urged  in  this  appeal  are  as 
follows : 

1.  The  Court  erred  in  finding  and  holding  that  Wallace 
is  the  owner  of  the  trade  names  or  trade-marks  "Magnolia," 
"Hisbiscus,"  "Tweed"  and  "Shadowleaf"  as  applied  to  hotel 
china  and  is  entitled  to  the  exclusive  use  thereof  against 
Tepco  although  there  was  no  showing  whatever  that  Wal- 
lace owned  any  of  these  marks,  and  in  spite  of  the  holding 
that  none  of  them  was  registered  under  any  Federal  Act 
or  under  the  laws  of  the  State  of  California ;  in  spite  of  the 
complete  failure  to  show  that  the  names  were  anything 
other  than  descriptive  designations  for  designs ;  in  spite  of 
the  fact  that  the  names  could  not  function  either  as  trade- 
marks or  trade  names,  and,  further,  in  spite  of  the  fact  that 
there  is  no  allegation  that  these  names  are  trade-marks. 

2.  The  Court  erred  in  finding  and  holding  that  Wallace 
is  the  owner  of  the  distinctive  patterns  identified  by  the 
trade  names  or  trade-marks  "Shadowleaf,"  "Tweed,"  "Hi- 
biscus" and  "Magnolia,"  exemplified  by  Exhibits  3,  9,  11 
and  13  appended  to  the  motion  for  preliminary  injunction 
and  that  it  is  entitled  to  the  exclusive  right  to  incorporate 
said  patterns  on  hotel  china  even  though  none  of  these  pat- 
terns has  been  copyrighted  or  protected  by  Design  Letters 
Patent  and  the  time  for  so  doing  has  long  since  passed,  and 
in  spite  of  the  fact  that  mere  distinctiveness  does  not  give 
it  a  monopoW  in  these  designs;  and  in  spite  of  the  fact 
that  each  of  these  designs  is  in  the  public  domain,  that  the 
copying  of  designs  in  the  public  domain  is  not  a  tort,  and 
in  spite  of  the  fact  that  the  custom  in  the  business  is  for 
manufacturers  to  copy  and  simulate  designs  in  the  public 
domain  for  the  benefit  of  the  customers  and  the  public. 
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3.  The  Court  erred  in  finding  and  holding  that  the  Court 
had  jurisdiction  under  the  Lanham  Act  15  U.S.C.A.  §  1051- 
1127,  under  the  Paris  Convention  and  the  Inter-American 
Convention,  in  spite  of  the  fact  that  no  registered  trade- 
mark is  involved  which  would  provide  the  basis  for  the 
statutory  relief  given  in  the  Act,  that  there  is  a  complete 
failure  to  state  any  cause  of  action  for  trade-mark  infringe- 
ment, and  also  in  spite  of  the  fact  that  the  claim  is  merely 
one  for  a  naked  charge  of  unfair  competition  apart  from 
any  cause  of  action  for  patent,  trade-mark,  copyright,  or 
trade  name  infringement  and  further,  that  there  is  a  com- 
plete and  abject  failure  to  state  a  cause  of  action  for  unfair 
competition. 

•4.  The  Court  erred  in  finding  and  holding  that  the 
Tepco  by  manufacturing,  advertising  and  selling  hotel  china 
under  the  trade  names  or  trade-marks  "Magnolia,"  "Hibis- 
cus," "Tweed"  and  "Shadowleaf"  have  infringed  any  right 
or  competed  unfairly  w^ith  Plaintiff,  as  no  valid  right  or 
claim  has  been  established  by  Wallace. 

5.  The  Court  erred  in  finding  and  holding  that  Tej^co 
by  copying  and  imitating  Plaintiff's  patterns  identified  by 
the  trade  names  or  trade-marks  "Magnolia,"  "Hibiscus," 
"Tweed"  and  "Shadowleaf"  as  exemplified  by  Exhibits  3, 
9,  11  and  13,  has  competed  unfairly  with  AVallace. 

6.  The  Court  erred  in  finding  and  holding  that  "Wallace 
is  entitled  to  a  preliminary  injunction  against  Tepco  as 
prayed. 

7.  The  Court  erred  in  finding  and  holding  that  Tepco 
was  guilty  of  unfair  competition  even  though  there  was  no 
passing  off  of  Tepco  products  as  and  for  Wallace's  and 
even  though  the  products  of  both  Tepco  and  Wallace  are 
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clearly  marked,  each  with  its  own  trade-mark,  and  even 
though  it  has  long  been  the  practice  in  the  industry  for 
manufacturers  to  copy  or  simulate  designs  used  by  other 
manufacturers  unless  the  said  designs  were  either  protected 
by  Design  Letters  Patent  or  copyrighted. 

ARGUMENT  OF  THE  CASE 

The  Granting  of  the  Preliminary  Injunction  Against  Tepco 
Was  Improper  and  Should  Be  Dissolved 

The  granting  of  a  preliminary  injunction  is  usually  with- 
held unless  the  Court,  by  examination  of  the  pleadings  and 
the  affidavits,  can  determine  that  a  prima  facie  case  has  been 
established,  and  the  undisputed  facts  show  that  there  is 
probable  cause  for  an  injunction  on  final  hearing.  The 
pleadings  and  the  affidavits  filed  by  the  parties  make  it 
abundantly  clear  that  the  granting  of  the  preliminary  in- 
junction against  Tepco  was  an  abuse  of  discretion  and  a 
grave  injustice. 

As  already  pointed  out  under  the  trade-mark  cause  of 
action,  the  Court  found  that  no  registered  trade-mark  is 
involved  in  this  case  (R.  84).  Accordingly,  Wallace  has  not 
established  prima  facie  ownership  in  or  right  to  the  very 
words  which  are  the  subject  matter  of  this  cause  of  action. 
There  is  nothing  in  the  pleadings  or  the  affidavits  from 
which  the  Court  could  conclude  ownership  of  these  words 
as  the  pleadings  merely  allege  adoption  and  use  (R.  5), 
which,  of  course,  do  not  establish  or  show  even  prima  facie 
ownership.  On  the  contrary  Tepco's  affidavits  have  denied 
that  these  words  are  trade-marks  or  even  trade  names  (par. 
1,  R.  68,  74). 
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It  is  clear  from  the  complaint  and  the  affidavits  that  the 
words  "Magnolia,"  "Hibiscus,"  "Tweed"  and  "Shadowleaf" 
are  not  even  alleged  to  be  trade-marks,  but  are  merely 
descriptive  terms  used  by  Wallace  to  identify  designs. 
There  is  not  only  a  complete  failure  to  establish  a  prima 
facie  ownership  of  these  as  trade-marks,  but  a  complete 
failure  to  show  that  trade-marks  are  involved.  No  amend- 
ment is  possible  to  cure  these  failures  because  the  allega- 
tions show  these  names  to  be  descriptive,  generic  words 
belonging  to  the  public  and  having  no  trade-mark  signifi- 
cance and  are,  therefore,  not  subject  to  injunction. 

The  unfair  competition  cause  of  action  is  founded  upon 
the  allegations  which  are  repeated  in  the  statements  of 
the  affidavits  filed  by  Wallace,  that  Tepco  has  unlawfully 
used  certain  designs  owned  by  Wallace  exclusively  and  the 
Court  has  so  held  (E.  87).  But  the  Court  has  also  held  that 
these  same  designs  are  not  protected  either  by  Design  Let- 
ters Patent  or  by  copyright  (R.  85)  and,  therefore,  Wallace 
has  not  established  prima  facie  exclusive  ownership  in 
them.  The  Court  has  also  held  that  the  time  for  securing 
either  copyright  protection  or  Design  Patent  protection 
has  long  since  passed  (R.  85).  This  can  only  mean  that 
the  designs  are  now  in  the  public  domain  for  the  free  use 
of  everyone,  which  means  that  it  can  now  be  determined 
with  certainty  that  Plaintiff  can  never  establish  exclusive 
ownership  in  them.  Tepco,  therefore,  should  not  have  been 
enjoined  from  using  designs  and  patterns  which  are  freely 
available  to  everyone. 

There  can  be  no  doubt  that  the  judgment  entered  herein 
(R.  89)  has  the  practical  effect  of  a  final  decree  for  Wallace, 
as  all  of  the  issues  have  been  decided  with  the  result  that 
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Tepco's  business  was  stopi^ed  and  its  customers  could  not 
be  supplied.  Wallace,  on  the  other  hand,  waited  almost  two 
years  from  the  time  Tepco  first  brought  out  its  design  (Plf. 
Ex.  2,  R.  41,  46)  to  bring  this  suit  and  there  is  no  more 
urgency  now  in  the  matter  than  there  was  nearly  two  years 
ago.  With  respect  to  the  Tepco  design  known  as  "Tweed" 
(R.  57),  Wallace  waited  nearly  ten  years  after  Tepco's  use 
(Defs.  Ex.  J.  R.  78).  The  urgency  set  up  in  the  motion  for 
preliminary  injunction  and  referred  to  in  the  affidavits  was 
the  imminence  of  important  exhibitions  or  restaurant  shows 
which  were  to  be  held  in  the  near  future  and  particularly 
the  show  to  be  held  in  June  of  1951  at  the  Shamrock  Hotel 
in  Houston  (R.  23,  50,  54).  This  urgency  was  controverted 
and  disappeared  entirely  when  it  was  shown  by  the  Tepco 
affidavits  that  it  had  no  intention  whatever  of  exhibiting 
in  the  Houston  show  (R.  73,  81). 

It  is  well  settled  in  this  Circuit  that  the  appellate  court 
will  reverse  the  order  of  the  lower  court  granting  a  prelimi- 
nary injunction  when  it  appears  that  there  was  an  abuse  of 
discretion.  See  Wilson  v.  The  Best  Foods,  300  Fed.  484 
(CCA.  9). 

That  there  was  an  abuse  of  discretion  in  the  granting  of 
the  preliminary  injunction  is  manifest  in  that  the  Dis- 
trict Court  granted  this  extraordinary  remedy  when  it  was 
clearly  erroneous  both  in  law  and  in  fact  because : 

(a)  No  prima  facie  ownership  of  any  trade-mark,  or  even 
a  trade-mark,  had  been  established  by  Wallace. 

(b)  No  jurisdiction  of  the  trade-mark  cause  of  action  had 
been  established  under  the  Lanham  Act  because  no  regis- 
tered trade-marks  were  involved  and  no  amendment  to  the 
pleadings  can  show  them  as  registered  marks. 
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(c)  The  names  alleged  were  obviously  and  admittedly 
descriptive,  generic  names  identifying  specific  designs  and 
of  no  trade-mark  significance. 

(d)  No  prima  facie  ownership  of  the  designs  forming  the 
basis  for  the  unfair  competition  cause  of  action  was  estab- 
lished in  Wallace,  nor  could  be  established  in  Wallace,  but 
on  the  contrary,  the  designs  were  shown  to  be  in  the  public 
domain. 

(e)  Tepco  has  not  been  guilty  of  any  misconduct  in  using 
designs  in  the  public  domain. 

(f)  There  has  been  no  passing  off  of  Tepco  products  as 
and  for  that  of  Wallace  either  alleged  or  shown,  nor  can 
any  be  shown  because  each  of  the  Tepco  products  is  marked 
with  its  own  trade-mark  clearly  identifjdng  the  source  and 
origin. 

(g)  No  urgency  was  shown  requiring  the  immediate  and 
drastic  protection  of  Wallace's  business  or  requiring  a 
change  in  the  status  quo. 

(h)  The  issuance  of  a  preliminary  injunction  has  the 
practical  effect  of  a  final  decree  for  Wallace  and  should 
not  have  been  entered  at  least  until  after  a  full  hearing  on 
the  merits. 

THE  CAUSE  OF  ACTION  FOR  ALLEGED 
TRADE-MARK  INFRINGEMENT 

As  already  pointed  out,  the  complaint  states  that  it  is 
for  alleged  trade-mark  infringement  and  is  founded  upon 
the  Lanham  Act,  15  U.S.C.A.  §  1051-1127.  It  is  fundamental 
that  the  remedies  provided  in  the  Lanham  Act  for  trade- 
mark infringement  relate  to  the  protection  of  registered 
trade-marks,  i.e.,  trade-marks  registered  in  the  United 
States  Patent  Office. 
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Section  1114  of  the  Act  provides  in  part: 

"Any  person  who  shall,  in  commerce,  (a)  use,  without 
the  consent  of  the  registrant,  any  reproduction,  coun- 
terfeit, copy,  or  colorable  imitation  of  any  registered 
mark  in  connection  with  the  sale,  offering  for  sale,  or 
advertising  of  any  goods  or  services  on  or  in  connec- 
tion with  which  such  use  is  likely  to  cause  confusion 
or  mistake  or  to  deceive  purchasers  as  to  the  source 
of  origin  of  such  goods  or  services ;  *  *  *  shall  be  liable 
to  a  civil  action  hy  the  registrant  for  any  and  all  of 
the  remedies  hereinafter  provided  in  this  chapter," 
(emphasis  added) 

One  of  the  remedies  provided  in  the  Act  is  the  right  of  a 
registrant  to  injunctive  relief  and  is  set  out  in  Section  1116. 

The  remedies  given  in  the  Lanham  Act  for  trade-mark 
infringement  are  only  for  those  who  first  comply  with  the 
requirements  of  registration  of  trade-marks.  Since  the 
Court  has  held  (R.  84)  that  no  Federally  registered  trade- 
mark is  involved,  or  any  registered  trade-mark,  it  is  ap- 
parent that  Wallace  has  not  comi)lied  with  the  requirements 
of  the  Lanham  Act,  and,  therefore,  the  remedies  provided 
for  trade-mark  infringement  are  not  available.  There  can 
be  no  dispute  that  the  Court  had  no  jurisdiction  of  any 
alleged  cause  of  action  for  trade-mark  infringement  under 
the  Lanham  Act  and  the  same  should  have  been  dismissed. 
No  amendment  to  the  pleadings  can  cure  the  defect  of  lack 
of  Federal  registration  of  these  names. 
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Not  Only  Is  There  a  Total  Lack  of  Jurisdiction  for  Any  Alleged 
Cause  of  Action  for  Trade-Mark  Infringement  in  This  Case, 
but  There  Are  No  Allegations  Which  Could  Form  the  Basis 
of  a  Cause  of  Action  for  Trade-Mark  Infringement. 

Neither  the  complaint  nor  the  motion  for  preliminary  in- 
junction, nor  the  supporting  affidavits,  nor  the  order  to 
show  cause,  refer  to  any  trade-mark,  whether  a  registered 
or  a  common  law  trade-mark.    There  is  no  allegation  or 
claim  that   the   names   "Hibiscus,"  "Magnolia,"  "Tweed" 
and/or  "Shadowleaf"  were  adopted  and  used  as   trade- 
marks.   On  the  contrary,  the  allegations  and  assertion  of 
facts  show  that  the  names  were  adopted  and  used  merely 
as  designations  for  and  descriptive  of  designs  used  to  deco- 
rate  chinaware.    For   example,   in   the   complaint    (R.   7) 
"that  defendants  have   copied  various   of  plaintiff's 
original  patterns,  including  tlie  patterns  knoicn  by  the 
trade    names   ' Shadowleaf ,'   ^Tiveed,'   'Hibiscus/   and 
'Magnolia/  have  applied  said  copied  patterns  to  china 
and  have  sold  and  are  selling  said  china  to  the  great 
damage  and  injury  to  plaintiff  *  *  *." 

In  the  complaint  (R.  6) : 

"That  Exliibit  1,  attached  hereto,  is  a  pattern  transfer 
originated  by  plaintiff  and  known  by  the  trade  name 
'Shadowleaf,'  said  pattern  being  used  by  plaintiff  on 
its  china." 

In  the  Motion  for  Preliminary  Injunction  (R.  21) : 

"1.     Plaintiff  is  engaged  in  the  manufacture  and  sale 
of  hotel  china  bearing  the  original  patterns,  such  china 
being  identified  by  plaintiff^ s  trade  names  'Shadow- 
leaf/  'Tweed/  'Magnolia/  'Hibiscus/  etc." 
******* 

"3.  Plaintiff  has  extensively  sold  hotel  china  bearing 
its  original  patterns,  under  its  trade  names,  through- 
out California  and  in  manv  other  states." 
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In  the  affidavit  of  Kenneth  0.  Wood,  President  of  Wal- 
lace (R.  39) : 

"that  the  corporation  has  spent  time,  effort  and  money 
in  popularizing  said  distinctive  patterns  under  the 
trade  names  'Shadowleaf,'  'Tweed,'  'Hibiscus,'  'Mag- 
nolia,' etc. ;  that  said  trade  names  are  used  in  identify- 
ing specific  and  distinctive  patterns  originated  by  de- 
ponent's corporation;"  (emphasis  added). 

Plaintiff's  Notations  Not  Capable  of  Exclusive 
Appropriation  as  Trade-Marks 

Under  the  Judgment  granting  the  preliminary  injunction 
Tepco  has  been  enjoined  from  using  the  words  "Magnolia," 
"Hibiscus,"  "Tweed,"  and  "Shadowleaf,"  which  are  held  to 
be  "trade-marks  or  trade  names"  owned  by  Wallace  (R.  91) 
even  though  not  pleaded  as  trade-marks  or  used  as  trade- 
marks. These  allegations  must  have  been  intentionally 
omitted  because  Wallace  could  not  state  under  oath  that 
they  were  trade-marks. 

Under  the  Lanham  Act  (15  U.S.C.A.  §  1127)  a  trade-mark 
is  defined  as  f ollow^s : 

"The  term  'trade-mark'  includes  any  word,  name,  sym- 
bol or  device  or  any  combination  thereof  adopted  and 
used  by  a  manufacturer  or  merchant  to  identify  his 
goods  and  distinguish  them  from  those  manufactured 
or  sold  by  others  J'  (Emphasis  added.) 

The  notations  here  sued  upon  and  used  by  Wallace  are 
not,  in  fact,  names  or  words  used  by  the  manufacturer  to 
identify  his  goods  and  distinguish  them  from  the  goods  of 
others.  They  are  merely  designations  of  particular  designs 
used  to  decorate  standard  hotel  chinaware.  The  Court  will 
observe  that  the  onlv  trade-mark  used  bv  Wallace  to  indi- 
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cate  and  identify  cliinaware  manufactured  by  it  consists  of 
the  words  "Wallace  China"  and  appears  on  the  underside 
of  the  piece  in  the  customary  place  (Plf.  Ex.  1,  Defs.  Ex.  G). 
It  is  used  on  every  piece,  regardless  of  the  decoration  used 
on  the  piece. 

The  word  "Magnolia"  is  used  by  Wallace  to  designate  a 
design  pictorially  showing  magnolia  blossoms  and  leaves  in 
natural  form  (R.  60).  The  word  "Hibiscus"  is  used  by  Wal- 
lace to  identify  a  pattern  pictorially  showing  hibiscus  blos- 
soms and  leaves  in  natural  form  (R.  58).  The  term  "Tweed" 
is  used  by  Wallace  to  designate  a  design  simulating  the 
rough  diagonal  weave  of  the  fabric  known  as  "tweed"  (R. 
56).  Wallace  uses  the  notation  "Shadowleaf"  to  designate 
a  pattern  which  is  a  natural  representation  of  tropical 
leaves  with  a  shadowleaf  background  (R.  12).  The  designs 
are  the  likeness  of  the  natural  objects  whose  names  they 
bear.  Each  one  of  these  names  is  the  word  used  by  the 
public  to  describe  and  identify  the  same  natural  objects  and 
reproductions  of  them.  The  names  as  applied  to  designs  of 
this  character  are  descriptive  and  the  property  of  all  of  us. 
The  use  of  these  names  to  describe  the  natural  objects  and 
the  representations  of  the  natural  objects  belong  to  every- 
one and  it  is  unthinkable  that  Wallace  could  be  given  the 
right  of  exclusive  use  of  the  word  "Magnolia"  for  the  pur- 
pose of  identifying  the  artistic  reproduction  of  a  magnolia. 
And  yet  that  is  precisely  what  Wallace  seeks  in  this  lawsuit 
and  what  it  received  by  the  preliminary  injunction. 

These  words  are  incapable  of  functioning  as  a  trade- 
mark because  they  do  not  distinguish  the  goods  from  those 
of  other  manufacturers.  Anv  manufacturer  can  make  a  de- 


17 

sign  with  a  representation  of  a  magnolia  or  hibiscus  or  any 
other  object  and  call  it  by  that  name.  The  designs  are  each 
an  embodiment  of  a  natural  object  and  the  names  denote 
the  subject  of  designs  and  not  the  manufacturer  or  any 
manufacturer.  Accordingly,  they  are  incapable  of  function- 
ing as  a  trade-mark. 

In  Dollcraft  v.  Nancy  Ann  Story  Book  Dolls,  94  F.S.  1; 
88  U.S.P.Q.  18  (D.C.N.D.  Calif.),  the  plaintiff  claimed  the 
exclusive  right  to  the  words  "Eed  Kiding  Hood,"  "Little  Bo 
Peep,"  "Little  Miss  Muffett,"  etc.,  for  dolls  portraying 
these  fictional  characters  and  had  even  secured  registra- 
tions as  trade-marks.  The  Court,  in  invalidating  these 
trade-marks,  held  (p.  5) : 

"Each  doll  of  such  name  is  a  manifestation  of  the  fic- 
tional character  itself,  whose  name  served  to  identify 
and  describe  such  doll.  These  names,  as  so  applied, 
are  descriptive;  their  use  belongs  to  everyone  and 
Nancy  Ann  cannot  be  given  the  right  of  their  exclusive 
approi^riation." 

With  respect  to  plaintiff's  words  "June  Bride"  and  de- 
fendant's "June  Girl"  for  bride  dolls,  the  Court  held  (p.  5) : 
"The  name  denotes  the  doll,  not  the  manufacturer;  it 
is  a  descriptive  name,  invalid  as  a  trade  mark." 

The  situation  here  is  precisely  that  in  the  case  of  Kellogg 
Co.  V.  National  Biscuit  Co.,  305  U.S.  Ill,  where  the  plaintiff 
claimed  the  exclusive  right  to  the  trade  name  "Shredded 
Wheat."  Mr.  Justice  Brandeis  in  holding  that  the  name 
was  generic  and  not  susceptible  of  any  exclusive  aj^pro- 
priation,  said  (p.  116) : 

"The  plaintiff  has  no  exclusive  right  to  the  use  of  the 
term  "Shredded  Wheat"  as  a  trade  name.  For  that  is 
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the  generic  term  of  the  article,  which  describes  it  with 
a  fair  degree  of  accuracy" ;  and  is  the  term  by  which  the 
biscuit  in  pillow-shaped  form  is  generally  known  by 
the  public.  Since  the  term  is  generic,  the  original 
maker  of  the  product  acquired  no  exclusive  right  to 
use  it." 

No  trade-mark  significance  can  attach  to  words  which  are 
so  thoroughly  descriptive  and  have  no  other  significance. 
Ex  parte  American  Map  Co.,  85  U.S.P.Q.  51,  52  (Com.  of 
Pat.).  The  primary  purpose  of  a  trade-mark  is  to  distin- 
guish the  goods  of  one  manufacturer  from  those  of  another 
and  unless  a  trade-mark  performs  this  function,  the  first 
user  of  it  cannot  be  injured  hj  the  use  of  it  by  others,  nor 
can  the  public  be  deceived. 

In  Canal  Co.  v.  Clark,  80  U.S.  311,  plaintiff  sought  the 
exclusive  trade-mark  right  in  the  phrase  "Lackawanna 
Coal"  and  probably  was  the  first  to  use  it.  The  Court  held 
this  phrase  could  not  function  as  a  trade-mark  and  stated 
(p.  323) : 

"Nor  can  a  generic  name,  or  a  name  merely  descriptive 
of  an  article  of  trade,  of  its  qualities,  ingredients,  or 
characteristics,  be  employed  as  a  trade-mark  and  the 
exclusive  use  of  it  be  entitled  to  legal  protection." 

and  again  at  p.  327 : 

"True  it  may  be  that  the  use  by  a  second  producer,  in 
describing  truthfully  his  product,  of  a  name  or  a  com- 
bination of  words  already  in  use  by  another,  may  have 
the  effect  of  causing  the  public  to  mistake  as  to  the 
origin  or  ownership  of  the  product,  but  if  it  is  just  as 
true  in  its  application  to  his  goods  as  it  is  to  those  of 
another  who  first  applied  it,  and  who  therefore  claims 
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an  exclusive  right  to  use  it,  there  is  no  legal  or  moral 
wrong  done.  Purchasers  may  be  mistaken,  hut  they 
are  not  deceived  by  false  representations,  and  equity 
will  not  enjoin  against  telling  the  truth." 

The  District  Court  was  clearly  in  error  in  granting  the 
preliminary  injunction  enjoining  Tepco  from  using  the 
words  "Magnolia,"  "Hibiscus,"  "Tweed"  and  "Shadowleaf," 
as  being  trade-marks  exclusively  owned  by  Wallace.  No 
amendment  can  cure  this  fundamental  defect  in  Wallace's 
case. 

Plaintiff's  Notations  Are  Not  Even  "Trade  Names" 

The  tenuousness  and  insincerity  of  Wallace's  claims  are 
exposed  in  that  the  notations  "Magnolia,"  "Hibiscus," 
"Tweed,"  and  "Shadowleaf"  have  been  held  by  the  District 
Court  to  be  "trade-marks  or  trade  names,"  in  the  alterna- 
tive (K.  86).  Obviously,  they  cannot  be  both  trade-marks 
and  trade  names  as  they  represent  separate  and  distinct 
legal  concepts.  Here  they  are  neither  trade-marks  or  trade 
names  under  the  Lanham  Act. 

In  re  Lyndale  Farm,  186  F.(2)  723;  88  U.S.P.Q.  377,  held 
(p.  726-727) : 

"Trade  marks  and  trade  names  are  distinct  legal 
concepts  within  the  ambit  of  the  law^  of  unfair  compe- 
tition. A  trade  mark  is  fanciful  and  distinctive,  arbi- 
trary and  unique.  A  trade  name  may  be  descriptive, 
generic,  geograi^hic,  common  in  trade  sense,  personal, 
firm,  or  corporate.  A  trade  mark's  function  is  to  iden- 
tify and  distinguish  a  x^roduct  w^hereas  a  trade  name's 
function  is  to  identify  and  distinguish  a  business. 
Prior  to  the  Lanham  Act  the  general  requirement  was 
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tliat  a  trade  mark  be  affixed  to  the  goods  it  was  to 
identify  and  distinguish,  while  it  was  unnecessary  to 
attach  a  trade  name  to  merchandise.  Trade  marks  have 
traditionally  been  protected  by  actions  for  trade  mark 
infringement;  trade  names,  by  actions  to  restrain 
passing-off  or  unfair  competition.  The  distinction  be- 
tween trade  marks  and  trade  names  has  been  so  well 
and  so  long  established  that  we  would  not  attribute  to 
Congress  the  intention  to  dissolve  the  distinction 
merely  on  the  strength  of  the  possible  inference  con- 
tained in  the  fourth  proviso  of  Section  15  of  the  Act. 
An  inference  is  not  a  sufficient  basis  for  any  conclusion 
that  Congress  intended  to  merge  well  established  and 
distinct  common  law  concepts." 

Since  the  Wallace  names  are  admittedly  not  trade-marks 
(R.  39,  21)  and  cannot  function  as  trade-marks,  it  is  neces- 
sary to  determine  whether  or  not  they  are  trade  names. 
This  is  further  required  because  the  allegations  of  the  com- 
plaint are  directed  only  to  Defendants'  unauthorized  use  of 
trade  names  (R.  6,  7,  8  and  9). 

It  is  clear  from  the  provisions  of  the  Lanham  Act  that  the 
distinctions  between  trade-marks  and  trade  names  were  to 
be  maintained,  for  the  definition  of  trade  names  is  as  fol- 
lows (15  U.S.C.A.  §  1127) : 

"The  terms  'trade  name'  and  'commercial  name'  in- 
clude individual  names  and  surnames,  firm  names  and 
trade  names  used  by  manufacturers,  industrialists, 
merchants,  agriculturists  and  others  to  identify  their 
business,  vocations,  or  occupations ;  the  names  or  titles 
lawfully  adopted  and  used  by  persons,  firms,  associa- 
tions, corporations,  companies,  unions,  and  many 
manufacturing,  industrial,  commercial,  agricultural, 
or  other  organizations  engaged  in  trade  or  commerce 
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and  capable  of  suing  and  being  sued  in  a  court  of  law." 
(Emphasis  added.) 

Since  the  AVallace  notations  "Magnolia,"  "Hibiscus," 
"Tweed"  and  "Shadowleaf"  merely  describe  and  designate 
designs  which  decorate  china  (R.  5,  6,  7,  8  and  9)  and  are 
admitted  to  be  such  only  (R.  21,  22,  24),  they  do  not  come 
within  the  definition  of  the  Lanham  Act  as  a  "trade  name" 
or  "commercial  name."  If  any  further  clarification  is 
needed  it  is  quite  obvious  that  these  notations  do  not  iden- 
tify the  Wallace  "business,"  "vocation,"  or  "occupation,"  as 
required  by  the  Lanham  Act.  In  addition,  there  is  no  alle- 
gation that  such  notations  perform  these  functions.  Wal- 
lace's reference  to  its  words  as  "trade  names"  rather  than 
"trade-marks"  is  a  thinly  veiled  attempt  to  secure  an  ad- 
vantage by  confusion  from  the  similarity  of  terms.  Wallace 
knows  they  are  not  trade-marks  and  tested  by  the  Lanham 
Act  definition  they  are  not  even  trade  names.  The  finding 
that  they  are  "trade-marks  or  trade  names"  when  they  are 
neither,  is  clearly  error,  and  the  preliminary  injunction 
based  upon  this  finding  is  improperly  issued. 

Wallace  has  completely  failed  to  sustain  the  burden  (1) 
of  presenting  any  trade-mark  w^liich  is  entitled  to  the  rem- 
edies provided  for  by  the  Lanham  Act,  and  (2)  to  set  forth 
a  cause  of  action  for  trade-mark  infringement.  Obviously, 
where  the  remedies  of  the  Lanham  Act  are  not  available  to 
Wallace  because  of  the  failure  to  secure  a  registered  trade- 
mark, the  same  remedies  will  not  be  given  to  AVallace  or 
made  available  to  Wallace  on  unregistered  marks  by  merely 
referring  to  them  as  trade  names  and  thus  circumvent  the 
purpose  of  the  Act,  which  is  the  protection  of  registered 
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marks.  It  is  apparent  that  if  tlie  same  remedies  could  be 
obtained  without  registration,  there  would  be  no  incentive 
or  reason  to  go  through  tlie  costly,  time  consuming,  and 
sometimes  disappointing  experience  of  securing  registra- 
tion in  the  United  States  Patent  Office.  This  Court  will  not 
permit  Wallace  to  accomplish  by  indirection  that  which  it 
could  not  accomplish  directly. 

The  Judgment  Relat^ing  to  Trade-Mark  Infringement 
Should  Be  Reversed  and  the  Cause  Dismissed 

Merely  calling  the  Wallace  notations  either  trade-marks 
or  trade  names  will  not  make  them  so  in  fact.  Accordingly, 
under  the  showing  here  made  by  Wallace,  the  alleged  trade- 
mark cause  of  action  is  obviously  devoid  of  equity  upon  its 
face  and  the  deficiencies  are  of  such  character  as  to  be  in- 
capable of  remedy  by  amendment  to  the  pleadings  or  the 
offer  of  proof.  Accordingly,  it  is  proper  and  equitable  for 
this  Court  upon  this  appeal  from  an  order  granting  the 
temporary  injunction,  to  dismiss  the  trade-mark  cause  of 
action  before  the  answer  is  filed  or  proofs  taken.  This  was 
the  holding  of  Mast,  Foos  S  Co.  v.  Stover  Mfg.  Co.,  Ill  U.S. 
485.  The  Court  speaking  through  Mr.  Justice  Brown  stated 
the  question  as  follows  (p.  494) : 

"One  of  the  principal  questions  pressed  upon  our  at- 
tention related  to  the  power  of  the  Court  of  Appeals 
to  order  the  dismissal  of  the  bill  before  answer  filed, 
or  proofs  taken,  upon  appeal  from  an  order  granting  a 
temporary  injunction." 

In  affirming  the  Circuit  Court  of  Appeals  action,  the 
Court  stated  (p.  495) : 

"Does  this  doctrine  apply  to  a  case  where  a  temporary 
injunction  is  granted  pendente  lite  upon  affidavits  and 
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f"'<  immediately  upon  the  filing  of  a  bill?  *  *  *  if  the  bill 
be  obviously  devoid  of  equity  upon  its  face  and  such 
invalidity  be  incapable  of  remedy  by  amendment  *  *  * 
we  know  of  no  reason  why,  to  save  a  protracted  liti- 
gation, the  court  may  not  order  the  bill  to  be  dis- 
missed." 

Accordingly,  the  judgment  granting  the  preliminary  in- 
junction should  be  reversed  and  the  cause  of  action  relating 
to  trade-mark  infringement  should  be  dismissed. 

THE  CAUSE  OF  ACTION  ASSERTED  BY  WALLACE 
FOR  ALLEGED  UNFAIR  COMPETITION 

In  order  for  Wallace  to  be  entitled  to  a  preliminary  in- 
junction on  the  unfair  competition  cause  of  action,  it  must 
sustain  its  burden  of  showing,  first,  that  the  Court  had 
jurisdiction  of  this  cause  of  action  under  the  Lanham  Act, 
and,  second,  if  the  Court  has  jurisdiction,  that  a  cause  of 
action  has  been  stated  upon  which  the  relief  sought  can  be 
given.  The  failure  of  either  of  these  points  is  fatal,  re- 
quiring the  judgment  granting  the  preliminary  injunction 
to  be  reversed  and  the  action  dismissed.  Either  failure  is 
incapable  of  remedy  by  amendment  of  the  pleadings. 

The  District  Court  Had  No  Jurisdiction  of  the  Alleged  Cause  of 
Action  for  Unfair  Competition  as  Set  Forth  in  the  Complaint 

It  has  been  alleged,  and  the  District  Court  has  held,  that 
it  has  jurisdiction  of  the  unfair  competition  cause  of  action 
under  the  Lanham  Act  even  though  there  is  no  diversity 
of  citizenship,  and  even  though  it  is  not  joined  with  a  sub- 
stantial and  related  claim  under  the  copyright,  patent  or 
trade-mark  laws.   At  the  outset,  one  must  face  the  unmis- 
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takable  fact  tliat  the  Lanliain  Act  does  not  state  anywhere 
in  its  text,  that  the  Federal  Courts  shall  have  original  juris- 
diction of  causes  of  action  for  unfair  competition  in  the 
absence  of  diversity  of  citizenship  or  apart  from  infringe- 
ment of  a  copyright,  patent  or  trade-mark. 

Wallace's  attempt  to  secure  Federal  jurisdiction  is  based 
upon  its  interpretation  of  the  ojjinion  by  this  Court  in  the 
case  of  Stauffer  v.  Exley,  184  F.(2)  962;  87  U.S.P.Q.  7 
(C.A.  9).  Wallace  relies  upon  this  case  as  the  authority  for 
establishing  that  under  the  Lanham  Act,  Districts  Courts 
shall  have  original  jurisdiction  of  a  naked  claim  for  unfair 
competition.  This,  however,  is  not  the  holding  of  this  Court. 

In  the  Stauffer  case,  this  Court  concluded,  as  did  the 
District  Court,  that  the  plaintiff  had  a  valid  trade  name, 
"Stauffer  System,"  to  w^hich  it  had  the  exclusive  right,  and 
that  the  defendant  was  using  this  trade  name  to  mislead 
the  public.  Thus,  there  is  very  definitely  a  holding  that  the 
cause  of  action  for  unfair  competition  was  coupled  with 
an  unlawful  use  of  a  trade  name  which  was  the  exclusive 
property  of  the  plaintiff,  in  this  field.  Thus,  plaintiff  clearly 
established  that  it  had  the  exclusive  property  right  in  the 
trade  name  "Stauffer  System"  which  was  being  injured 
directly  by  the  conduct  of  the  defendant. 

This  Court  added  an  important  limitation  to  its  holding 
in  the  Stauffer  case.  Under  the  prior  act,  it  was  required  to 
establish  infringement  in  interstate  or  foreign  commerce. 
Under  the  Lanham  Act,  however,  it  w^as  only  necessary  to 
show  that  the  infringer  has  used  the  trade-mark  in  com- 
merce which  Congress  has  the  power  to  regulate.  Also,  it 
is  clear  that  the  Court  relied  heavily  upon  the  fact  that 
"Stauffer  System"  was  a  valid  trade  name  under  the  Lan- 
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ham  Act  to  which  the  plaintiff  had  the  exclusive  right  for 
this  field.  The  first  limitation  of  the  Stauffer  case  is  that  in 
the  absence  of  a  claim  under  the  patent,  copyright  or  trade- 
mark laws,  the  plaintiff  must  allege  and  prove  some  prop- 
erty to  which  it  has  the  exclusive  right. 

When  the  Wallace  case  is  tested  by  this  limitation  of  the 
Stauffer  case,  it  is  apparent  that  the  jurisdiction  of  the 
District  Court  cannot  be  sustained.  There  is  no  claim  for 
patent,  trade-mark,  or  copyright  infringement  involved  and 
in  view  of  the  pleadings  and  holdings  none  can  be  alleged. 
Wallace  has  not  alleged  or  even  claimed,  and  cannot  allege 
or  claim  a  trade-mark  or  a  trade  name  to  which  it  has  the 
exclusive  right,  or  any  other  property  to  which  it  can  claim 
the  exclusive  right.  Thus,  the  present  case  fails  to  comply 
with  this  limitation  of  the  Stauffer  case,  and,  failing  in 
this,  there  is  no  jurisdiction  of  the  alleged  cause  of  action 
for  unfair  competition. 

The  Allegations  of  the  Complaint  Do  Not  Set  Forth 
a  Cause  of  Action  for  Unfair  Competition 

In  any  event  Wallace  has  still  failed  to  state  a  claim  in 
unfair  competition  upon  which  relief,  and  particularly  the 
preliminary  injunction,  can  be  granted. 

At  the  outset  it  must  be  clearly  understood  that  all  com- 
petition, fair  or  unfair,  has  only  one  purpose  and  is  de- 
signed to  destroy  the  competitor's  business  or  take  away 
as  much  of  it  as  possible,  with  consequent  loss  of  profits 
and  injury  to  his  feelings  and  pocketbook.  Free  competi- 
tion is  the  very  spirit  and  meaning  of  business  in  the  United 
States.  The  doctrine  of  unfair  competition  cannot  be  evoked 
to  abridge  freedom  of  comiDetition.  Thus,  the  wailings  of 
Wallace  that  it  is  being  hurt  by  Tepco's  competition,  that 
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it  is  losing  business,  that  it  believes  its  good  will  is  being 
destroyed  through  the  loss  of  business,  and  all  the  other 
pitiful  clamor  which  it  has  set  up,  does  not  mean  that  there 
is  unfair  competition. 

Of  the  acts  of  unfair  competition  alleged  in  the  complaint 
herein,  the  only  one  found  is  in  Conclusion  of  Law  No.  V 
(R.  87)  which  is  that  Tepco  by  copying  and  imitating  Wal- 
lace patterns  identified  as  "Magnolia,"  "Hibiscus,"  "Tweed" 
and  "Shadowleaf "  have  competed  unfairly  with  Wallace. 

In  order  to  sustain  a  claim  for  unfair  competition,  Wal- 
lace must  have  the  exclusive  right  to  the  artistic  property 
of  these  four  designs  in  question.  The  findings  disclose  that 
there  was  no  holding  that  Wallace  owned  the  exclusive  right 
to  these  designs  but  only  that  it  was  "entitled  to  the  ex- 
clusive right  to  incorporate  said  patterns  in  hotel  china  as 
against"  Tepco  (R.  86).  If  this  means  that  Wallace  has  the 
exclusive  right  to  these  designs  then  this  is  contrary  to  the 
law  and  the  fact. 

This  Court  has  recently  held  in  Chamberlain  v.  Columhia 
Pictures  Corporation,  186  F.(2)  922;  89  U.S.P.Q.  7  (C.A.  9) 
that  in  order  for  a  plaintiff  to  recover  and  secure  the  relief 
sought,  it  is  necessary  to  allege  that  it  has  the  exclusive 
right  to  the  subject  matter  of  the  suit.  In  holding  that  the 
plaintiff  did  not  have  a  monopoly  and  that  it  owned  only  a 
portion  of  the  extant  works  of  Mark  Twain  and,  therefore, 
could  not  sustain  a  cause  of  action  for  unfair  competition, 
the  Court,  speaking  through  Circuit  Judge  Orr,  stated  (p. 
925): 

"In  order  to  entitle  appellants  to  the  relief  sought  it 
would  he  necessary  for  them  to  allege  that  they  have 
an  exclusive  right  to  the  use  of  the  story  in  question 
and  they  must  be  injured  directly  by  appellee's  acts." 
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Not  only  does  Wallace  not  have  the  limited  monopoly  and 
exclusive  rights  afforded  by  Design  Letters  Patent  cover- 
ing these  four  patterns,  but  the  holding  that  the  time  has 
passed  in  which  such  monopolies  could  have  been  obtained 
(E.  85),  means  that  it  cannot  by  amendment  or  otherwise 
claim  the  exclusive  right  in  these  four  designs. 

Wallace  Does  Not  Have  and  Cannot  Assert  Exclusive  Ownership 
of  the  Designs  Used  to  Decorate  China 

There  are  four  designs  used  by  Wallace  mentioned  in  the 
complaint  which  it  claims  to  own  exclusively.  One  described 
as  "Magnolia"  is  the  pictorial  representation  of  magnolia 
blossoms  and  leaves  (R.  60).  Another  known  and  described 
as  "Hibiscus"  is  a  pictorial  representation  of  hibiscus  blos- 
soms and  leaves  (R.  58).  The  third,  known  as  "Tweed,"  is 
a  diagonal  uneven  line  made  to  simulate  the  rough  weave 
of  the  fabric  known  as  "tweed"  (R.  56),  and  the  fourth, 
known  and  described  as  "Shadowleaf"  is  the  pictorial  rep- 
resentation of  troi)ical  leaves  with  shadowleaves  in  the 
background  (R.  12).  Wallace  alleges  with  respect  to  these 
designs  (R.  5) 

"Plaintiff  corporation  has  employed  artists  to  create 
and  design  new,  unique,  and  original  patterns  and  de- 
veloped distinctive  patterns." 

The  four  patterns  identified  are  the  distinctive  patterns 
which  are  the  subject  matter  of  this  suit. 

It  is  clear  from  the  allegations  that  Wallace  is  claiming 
the  exclusive  right  to  these  designs  as  the  inventor  of  new, 
unique  and  original  patterns.  The  inventor  or  originator  of 
new  and  original  designs  can  claim  ownership  in  only  two 
distinct  and  separate  ways,  one  at  common  law,  and  the 
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otlier  luuler  tlie  Design  Patent  Statute.    Ellis  Patent  As- 

sifjtimcnts  and  Licenses,  2nd  Ed.  (1943)  p.  1. 
The  distinction  between  these  two  rights  is  carefully  set 

forth   by   ^Ir.   Justice   Harlan   in   Patterson   v.  Common- 

wcalth,  97  U.S.  501 ;  24  L.Ed.  1115  (p.  507) : 

"Although  the  inventor  had  at  all  times  the  riglit  to 
enjoy  the  fruits  of  his  own  ingenuity,  in  every  lawful 
form  of  which  its  use  was  susceptible,  yet,  before  the 
enactment  of  the  statute,  he  had  not  the  power  of  pre- 
venting others  from  participating  in  that  enjoyment  to 
the  same  extent  with  himself;  so  that,  however  the 
world  might  derive  benefit  from  his  labors,  no  profit 
ensued  to  himself.  The  ingenious  man  was  therefore 
led  either  to  abandon  i^ursuits  of  this  nature  or  conceal 
his  results  from  the  world.  The  end  of  the  statute  was 
to  encourage  useful  inventions,  and  to  hold  forth,  as 
inducements  to  the  inventor,  the  exclusive  use  of  his 
inventions  for  a  limited  period.  The  sole  operation  of 
the  statute  is  to  enable  him  to  i^revent  others  from 
using  the  products  of  his  labors  except  with  his  con- 
sent." 

Wallace  had  the  same  options.  It  could  (a)  claim  owner- 
ship of  these  designs  at  common  law,  in  which  event  it  could 
either  keep  them  secret  or  make,  use  and  sell  them  without 
the  power  of  preventing  others  from  doing  the  same  thing 
or  deriving  any  profit  therefrom,  or  (b)  it  could  have 
availed  itself  of  the  protection  of  the  patent  statute  and 
secured  Design  Letters  Patent,  which  would  have  provided 
it  with  the  right  to  exclude  others,  including  Tepco,  from 
making,  using  or  selling  these  designs.  The  Court  has  held 
that  none  of  these  four  designs  or  patterns  was  protected 
by  Design  Letters  Patent  or  the  statutory  protection  pro- 
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vided  by  the  copyright  laws  and  that  the  time  for  so  doing 
had  long  since  passed  (R.  85).  Under  the  law  this  can  only 
mean  that  Wallace  is  relying  upon,  and  can  only  rely  upon, 
its  common  law  rights  which  do  not  carry  with  it  the  legal 
right  to  prevent  others  from  making,  using  or  selling  the 
designs  of  these  inventions. 

It  is  apparent  that  these  designs  were  not  kept  secret 
for  Wallace  has  used  these  designs  to  decorate  chinaware 
shipped  both  in  interstate  and  intrastate  commerce  (R.  5). 
It  must  necessarily  follow,  therefore,  that  these  designs  are 
in  the  public  domain  through  the  voluntary  conduct  of  Wal- 
lace and,  being  in  the  public  domain,  these  designs  are  avail- 
able for  the  free  use  of  any  member  of  the  public,  including 
Tepco,  without  any  remuneration  to  Wallace. 

Tepco  Justified  in  Using  Designs  in  the  Public  Domain 

The  law  is  perfectly  clear  that  there  can  be  no  tort  or 
wrong  committed  by  Tepco,  or  any  other  member  of  the 
public,  in  using  a  design  which  is  in  the  public  domain. 
In  Marcus  Window  Display  v.  New  England  Decorators', 
88  U.S.P.Q.  310  (D.  C.  Mass.  -  1951),  the  action  was  for 
copyright  infringement  and  unfair  competition.  The 
opinion  is  directed  to  plaintiff's  Motion  to  Dismiss  defend- 
ant's counterclaim  and  strike  a  paragraph  of  the  Answer. 
District  Judge  Ford,  in  granting  these  motions  and  dis- 
missing the  counterclaim,  held  (p.  311) : 

"Passing  the  question  whether  the  counterclaim  on 
page  8  of  defendant's  answer  is  a  compulsor>^  counter- 
claim or  a  permissive  one  requiring  independent 
grounds  of  jurisdiction  that  are  not  present  in  the 
present  case,  yet  the  contention  of  plaintijf  is  correct 
that  it  does  not  state  a  claim  upon  which  relief  can  he 
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granted.  The  claim  alleges  merely  that  plaintiff  'has 
copied  designs  original  uitlt  the  defendant.'  The  de- 
signs copied  are  not  covered  by  design  patents  nor 
copyrighted  and  there  is  nothing  unlawful  in  copyivg 
the  designs.  See  cases  collected  in  Unique  Art  Manu- 
facturing Co.,  Inc.  V.  T.  Colin,  Inc.,  178  F.2d  4-03  (S3 
U.S.P.Q.  533)."   (Emphasis  added.) 

In  Cheney  Brothers  v.  Doris  Silk  Corp.,  35  F.2d  279;  3 
U.S.P.Q.  162  (CCA.  2  -  1929)  cert.  den.  281  U.S.  728  the 
case  was  brought  on  appeal  from  an  order  of  the  District 
Court  denying  an  injunction  pendente  lite  to  enjoin  the 
Defendant's  unfair  competition.  The  plaintiff  was  a  manu- 
facturer of  silks  which  puts  out  many  new  patterns  each 
season  designed  to  attract  purchasers  by  their  novelty  and 
beauty.  In  i^ractice  it  was  impractical  to  cover  each  of  these 
patterns  with  a  design  patent.  The  Court  also  noted  that 
it  was  impossible  under  the  copyright  law  to  i^rotect  them 
vrith  a  copyright  (17  U.S.C.  Section  1  ef  seq.).  Thus,  the 
plaintiff  ivas  without  any  statutory  protection.  Taking  ad- 
vantage of  this  situation,  the  defendant  cojoied  one  of  the 
popular  designs  and  undercut  the  plaintiff's  price  therefor 
and  it  was  this  conduct  v>iiich  brouglit  about  the  suit  for 
unfair  competition.  The  Court  charged  the  defendant  with 
knoAvledge  of  the  fact  that  it  was  copying  Plaintiff's  de- 
signs. In  the  opinion  by  Circuit  Judge  Learned  Hand,  it 
was  held  (p.  280) : 

"The  upshot  must  be  that,  whenever  anyone  has  con- 
trived any  of  these,  others  may  be  forbidden  to  copy  it. 
That  is  not  the  law.  In  the  absence  of  some  recognized 
right  at  common  law,  or  under  the  statutes — and  the 
plaintiff  claims  neither — a  man's  property  is  limited  to 
the  chattels  which  embody  his  invention.   Others  may 
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imitate  these  at  their  pleasure.  Flagg  Mfg.  Co.  v. 
Holway,  178  Mass.  83,  59  N.E.  667;  Keystone  Co.  v. 
Portland  Publishing  Co.,  186  F.  690  (CCA.  1) ;  Heide 
V.  Wallace,  135  F.  346  (CCA.  3) ;  Upjohn  Co.  v.  Mer- 
rell  Co.,  269  F.  209  (CCA.  6) ;  Hudson  Co.  v.  Apco  Co. 
(D.  C)  288  F.  871;  Crescent  Tool  Co.  v.  Kilborn  & 
Bishop  Co.,  247  F.  299  (C  C  A.  2) ;  Hamilton  Co.  v. 
Tubbs  Co.  (D.  C),  216  F.  401;  Montegut  v.  Hickson, 
178  App.  Div.  94,  164  N.Y.S.  858." 

In  Verney  Corp.  v.  Rose  Fabric  Corp.,  87  F.S.  802;  83 
U.S.P.Q.  386  (DC  SD  New  York  -  1949)  suit  was  brought 
for  copyright  infringement  and  for  unfair  competition. 
The  case  arose  on  two  motions,  one  a  motion  by  plaintiff 
for  a  preliminary  injunction  and  the  other  a  motion  by 
defendant  to  dismiss  for  failure  to  state  a  claim  upon  which 
relief  may  be  granted.  With  respect  to  the  plaintiff's  de- 
sign, which  was  the  subject  matter  of  the  suit,  the  Court, 
District  Judge  Coxe,  stated  (p.  803) : 

"Plaintiff's  design  is  not  an  artistic  reproduction  of 
a  single  chrysanthemum,  hut  an  artistic  reproduction 
of  several  curly  chrysanthemums,  each  surrounded  hy 
similar  curly  lines,  so  that  they  all  hlend  into  a  har- 
monious whole.  It  appears  from  the  affidavits  sub- 
mitted, and  from  an  inspection  of  the  dresses  exhibited 
on  the  argument  that  the  design  is  printed  in  a  con- 
tinuous running  form,  repeating  the  design  over  and 
over,  in  distinctive  colors,  upon  the  fabric  from  which 
the  dresses  are  made,  and  also  that  the  fabric  itself  is 
in  distinctive  colors.  There  is  no  showing  by  plaintiff 
that  there  was  any  copyright  notice  upon  each  repeti- 
tion of  the  design.  Defendants  contend  not  only  that 
the  copyright  is  invalid  but  also  that,  if  it  is  valid, 
copyright  protection  has  been  lost  through  publication 
without  a  proper  copyright  notice." 
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On  the  copyright  cause  of  action,  the  Court  held  (p.  804) : 
"While  the  design  may  have  been  properly  regis- 
tered as  a  print  for  an  article  of  merchandise,  plain- 
tiff, by  printing  it  on  the  fabric  from  which  the 
dresses  are  manufactured,  uses  the  design  as  a  part  of 
the  article  of  merchandise  itself.  It  is  obviously  not 
used  in  connection  with  a  sale  or  an  advertisement  of 
either  the  fabric  or  the  dresses,  but  is  an  attempt  by 
plaintiff  to  obtain  a  monopoly  of  the  design  in  the 
manufacture  of  dress  fabrics  and  dresses,  to  ivhicli  it 
is  not  entitled.  *  *  *  plaintiff's  copyright  on  the  design 
has  been  lost  by  failure  to  publish  on  the  fabric  and  the 
dresses,  in  connection  with  the  design,  the  proper 
copyright  notice.  'Every  reproduction  of  a  copyrighted 
work  must  bear  the  statutory  notice.'  (DeJonge  &  Co. 
V.  Breuker  &  Kessler  Co.,  235  U.S.  33,  36.)"  (Emphasis 
added.) 

On  the  unfair  competition  cause  of  action,  the  Court  held 
(p.  804) : 

"As  to  the  second  count  for  unfair  competition,  the 
case  is  indistinguishable  from  Cheney  Bros.  v.  Doris 
Silk  Corp.,  2  Cir.,  35  F.2d  279  (3  U.S.P.Q.  162),  Cert, 
denied  281  U.S.  728,  where  it  ivas  held  that  anyone 
might  copy  plaintiff's  silk  patterns  which  had  not  been 
protected  by  a  design  patent  or  by  a  copyright.  See 
also  Lewis  v.  Vendome  Bags,  Inc.,  2  Cir.,  108  F.2d  16 
(43  U.S.P.Q.  477),  Cert,  denied  309  U.S.  660  (44  U.S. 
P.Q.  719),  and  Electric  Auto-Lite  Co.  v.  P.  &  D.  Mfg. 
Co.,  2  Cir.,  109  F.2d  566  (44  U.S.P.Q.  377).  The  New 
York  law  is  also  in  accord  with  these  decisions. 
(Mavco,  Inc.  v.  Hampdon  Sales  Ass'n.,  273  App.  Div. 
297  (77  U.S.P.Q.  62;  Margolis  v.  National  Bellas 
HessCo.,  139  Misc.  738.)" 
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Wallace  Seeks  a  Monopoly  in  Perpetuity  of  Designs  Now  Belonging 
to  Everyone  and  a  Monopoly  Far  Greater  Than  the  Constitu- 
tion Authorized  Congress  to  Grant. 

The  patent  laws,  which  include  those  relating  to  designs, 
were  passed  by  Congress  pursuant  to  Article  I,  Section  9 
of  the  Constitution  which  authorized  Congress  to  secure 
"for  limited  times  to  authors  and  inventors  the  exclusive 
right  to  their  respective  Avritings  and  discoveries."  The 
Copyright  Act  (17  U.S.C.A.)  was  passed  by  Congress  for 
the  protection  of  authors  and  the  patent  statute  (35  U.S. 
C.A.)  was  passed  for  the  protection  of  inventors.  Each 
provided  for  limited  monopolies.  Design  Patents  may  be 
secured  for  periods  of  three  and  one-half  years,  seven  j^ears 
and  fourteen  years  and  may  not  be  renewed.  At  the  ex- 
piration of  the  patent,  the  design  belongs  to  the  public, 
free  and  clear.  Under  the  Copyright  Act,  the  monopol}^  is 
for  a  period  of  twenty-seven  years  and  may  be  renewed  for 
one  additional  period  under  certain  conditions  extending 
the  time  to  a  total  of  sixty-four  years.  By  its  complaint  for 
unfair  competition,  Wallace  is  requesting  a  court  of  equity 
to  grant  it  a  perpetual  monopoly  with  respect  to  designs 
which  are  in  the  public  domain.  It  is  requesting,  and  so  far 
has  received,  rights  which  are  more  extensive  and  more  far 
reaching  than  Congress  is  permitted  to  grant  under  the 
Constitution.  It  is  asking  the  Court  to  grant  these  rights 
without  the  official  examination  made  by  the  Patent  Office 
as  to  the  novelty  or  invention  of  these  designs  at  a  time 
after  it  would  be  possible  to  secure  such  protection  in  legiti- 
mate channels  through  the  procedure  of  the  Patent  Office, 
the  inequity  and  effrontery  of  such  requests  have  been 
recognized  by  the  Courts  and  summarily  refused. 


84 

In  Cheney  Brothers  v.  Doris  Silk  Corporation,  35  F.(2) 
279;  3  U.S.P.Q.  162  (CCA.  2),  cert.  den.  281  U.S.  728, 
Circuit  Judge  Learned  Hand,  stated  Avitli  res})ect  to  the 
facts  previously  discussed  herein  (Supra,  p.  30),  as  follows 
(p.  280) : 

"Qua  patent,  Ave  should  at  least  have  to  decide,  as 
tabula  rasa,  whether  the  design  or  machine  was  new 
and  required  invention;  further,  we  must  ignore  the 
Patent  Office,  whose  action  has  always  been  a  condition 
upon  the  creation  of  this  kind  of  property.  Qua  copy- 
right, although  it  would  be  simpler  to  decide  ui)on  the 
merits,  w^e  should  equally  be  obliged  to  dispense  with 
the  conditions  imposed  upon  the  creation  of  the  right. 
Nor,  if  we  went  so  far,  should  we  know  whether  the 
property  so  recognized  should  be  limited  to  the  periods 
prescribed  in  the  statutes,  or  should  extend  as  long  as 
the  author's  grievance.  It  appears  to  us  incredible  that 
the  Supreme  Court  should  have  had  in  mind  any  such 
consequence.  To  exclude  others  from  the  enjoyment  of 
a  chattel  is  one  thing;  to  prevent  any  hnitation  of  it, 
to  set  up  a  monopoly  in  the  plan  of  its  structure,  gives 
the  author  a  poiver  over  his  felloivs  vastly  greater,  a 
poiver  which  the  Constitution  alloivs  only  Congress  to 
create." 

There  is  no  justification  or  excuse  for  Wallace  to  seek  an 
unlimited  monopoly  in  perpetuit}^,  covering  designs  which 
are  now  in  the  public  domain  and  thus  eliminate  the  free 
competition  which  has  existed.  The  mere  solicitation  of  a 
Court  of  Equity  to  perpetrate  this  restraint  of  trade  shocks 
the  conscience.  Since  the  District  Court  did  not,  this  Court 
must  protect  the  public  from  such  an  abuse. 
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Tepco  Did  Not  Pass  Off  Its  Products  as  and  for  Wallace's 

There  remains  the  question  as  to  whether  Tepco  com- 
peted fairly  with  Wallace  in  exercising  its  rights  to  use 
the  generic  names  and  in  using  designs  which  are  in  the 
public  domain.  The  law  does  not  require  that  there  be  no 
possibility  of  error  or  confusion.  Canal  Co.  v.  Clark,  80 
U.S.  311,  327  (supra,  p.  18).  Tepco,  as  a  member  of  the 
public,  is  free  to  use  the  generic  names  and  designs  but  the 
law  imposes  a  duty  on  it  to  identify  its  products  lest  they 
be  mistaken  for  those  of  Wallace,  or  any  other  manufac- 
turer. 

In  Kellogg  Co.  v.  National  Biscuit  Co.,  305  U.S.  Ill,  at 
p.  120,  Mr.  Justice  Brandeis  stated : 

"The  question  remains  whether  Kellogg  Company  in 
exercising  its  right  to  use  the  name  *  Shredded  Wheat' 
and  the  pillow-shaped  biscuit,  is  doing  so  fairly.  Fair- 
ness requires  that  it  he  done  in  a  manner  which  rea- 
sonably distinguishes  its  product  from  that  of  plain- 
tiff." 

In  Swanson  Mfg.  Co.  v.  Feinberg  Mfg.  Co.,  54  F.S.  805 ; 
59  U.S.P.Q.  10  (D.C.  S.D.  N.Y.),  Judge  Leibell  held  (p.  15) : 
"Since  the  coin  rack  may  be  manufactured  by  all  (its 
patent  is  invalid)  plaintiff  could  not  assert  exclusive 
rights  in  the  form  'in  which  the  public  had  become 
accustomed  to  see  the  article.'  Defendants  in  turn  were 
free  to  use  that  form  of  coin  rack  and  purse  but  there 
rested  upon  them  the  duty  to  identify  their  product 
lest  it  be  mistaken  for  plaintiffs'  and  to  use  means 
which  would  reasonably  distinguish  defendant's  prod- 
uct from  that  of  plaintiff."  (Emphasis  added.) 

There  is  no  dispute  that  Tepco  has  marked  all  of  its 
products,  including  those  complained  of  here,  with  its  own 
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trade-mark  "TEPCO"  (R.  73,  79),  and  that  this  trade-mark 
is  placed  on  the  bottom  of  the  ware  (Plf.  Ex.  2,  Defs.  Ex. 
D,  E,  F,  H)  under  the  glaze  and  in  the  place  where  the 
public  has  been  accustomed  to  lok  for  the  manufacturer's 
mark  as  indicating  the  source  of  origin  of  the  chinaware. 
Likewise  the  cartons  in  which  the  goods  are  shipped  are 
plainly  marked  "From  Tepco  China  Co.  El  Cerrito,  Cali- 
fornia" (R.  17).  No  one  who  can  read  can  be  misled  in  any 
way. 

There  is  no  shoAving  and  there  are  no  allegations  by 
Wallace  that  Tepco  has  offered  any  of  its  products  for  sale 
or  has  sold  any  of  its  products  as  and  for  those  of  Wallace. 
On  the  contrary,  the  affidavits  of  dealers,  offered  by  Wallace 
(R.  24,  35),  establish  beyond  any  doubt  that  the  sale  to 
them  of  Tepco's  chinaware,  with  the  designs  here  com- 
plained of,  were  made  by  Antone  Pagliero  "representing 
Technical  Porcelain  and  Chinaware  Co.  of  El  Cerrito,  Cali- 
fornia," also  known  as  Tepco  (R.  26,  36). 

Tepco  has  taken  every  reasonable  and  customary  step 
to  see  that  its  products  are  properly  marked  with  the 
source  of  origin  and  wiien  sales  were  made;  it  has  taken 
the  precaution  in  making  sales  to  see  that  there  were  no 
misrepresentations  and  that  the  dealers  were  fully  advised 
Mr.  Antone  Pagliero  was  representing  and  acting  on  behalf 
of  Tepco  and  so  understood  it. 

In  a  recent  case,  this  Court  has  held  that  where  there 
was  in  fact  no  misrepresentation  and  no  passing  off,  a 
cause  of  action  for  unfair  competition  was  not  stated.  In 
the  case  of  Chamherlain  v.  Columbia  Pictures  Corp.,  186 
F.(2)  922;  89  U.S.P.Q.  7  (C.A.  9),  action  was  brought  for 
trade-mark  infringement  and  for  unfair  competition.    The 
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trial  court  dismissed  the  complaint  on  motion  and  in  affirm- 
ing the  dismissal,  Circuit  Judge  Orr  held  (p.  925) : 

"We  are  not  concerned  with  proof.  At  first  blush  it 
might  be  said  that  the  allegations  made  fit  snugly  into 
the  provisions  of  §  1125,  T.  15  U.S.C.A.  However,  we 
do  not  think  said  section  changes  the  fundamental  re- 
quirements necessary  to  sustain  a  suit  for  unfair  com- 
petition, one  such  requirement  being  a  direct  injury  to 
the  property  rights  of  a  complainant  by  passing  off  the 
particidar  goods  or  services  misrepresented  as  those 
of  complainant.  Deceiving  the  public  by  fraudulent 
means,  while  an  important  factor  in  such  a  suit,  does 
not  give  the  right  of  action  unless  it  results  in  the  sale 
of  the  goods  as  those  of  the  complainant."  (Emphasis 
added.) 

Both  Antone  and  Arthur  Pagliero  stated  under  oath  that 
Tepco  products,  no  matter  what  color,  design  or  desig- 
nation, have  never  been,  and  would  not  be  permitted  to  be, 
passed  off  as  and  for  the  product  of  any  other  manufac- 
turer including  Wallace  (R.  73,  79). 

The  defect  of  Wallace's  failure  to  allege  the  passing  off 
of  Tepco's  products  as  and  for  Wallace's,  cannot  be  cured 
by  amendments  to  the  pleadings.  The  affidavit  of  Antone 
Pagliero,  who  handles  all  of  the  sale  for  Tepco  (R.  74), 
establishes  the  unassailable  fact  that  Tepco  sells  only  to 
dealers  (R.  75).  The  purchasers  of  Tepco's  products  are 
men  skilled  in  the  handling  of  chinaware  and  know  that 
each  piece  is  properly  marked  with  the  source  of  origin  in 
Tepco,  and  could  not  be  fooled  or  misled  in  any  way.  Like- 
wise, the  public  has  been  schooled  for  years  in  identifying 
the  origin  of  chinaware  by  referring  to  the  manufacturer's 
mark  on  the  bottom  thereof,  so  that  Tepco  has  at  all  times 
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provided  the  usual  and  customary  means  for  correctly  iden- 
tifying the  source  of  origin  of  each  piece  as  being  the  manu- 
facture of  Tepco  and  not  Wallace.  No  one,  therefore,  could 
be  deceived  under  any  circumstances. 

In  addition,  Tepco  is  no  "fly-by-night"  organization.  The 
father  of  Arthur  and  Antone  Pagliero  founded  the  first 
vitrified  china  plant  on  the  Pacific  Coast  in  1910  (R.  68). 
The  present  business  was  founded  in  1920  (R.  75).  It  owns 
one  of  the  most  modern  and  up-to-date  i)lants  for  the  manu- 
facture of  vitrified  hotel  china  in  the  United  States  (R.  75). 
Both  of  these  brothers,  as  their  father  before  them,  have 
literally  spent  their  entire  lives  in  this  industry  (R.  68, 
75).  This  is  a  family  business  of  long  standing  and  they  are 
justifiably  proud  of  their  own  Tepco  products  and  reputa- 
tion (R.  79,  73).  They  do  not  want  to  and  do  not  need  to 
trade  on  any  one's  reputation,  as  their  own  is  quite  the 
equal  of  any  other  manufacturer,  including  Wallace. 

Under  the  Authority  of  the  Mast,  Foos  Case,  the  Preliminary  In- 
junction Should  Be  Dissolved  and  the  Cause  of  Action  for 
Unfair  Competition  Dismissed. 

The  situation  with  respect  to  the  AVallace  claim  for  al- 
leged Federal  unfair  competition  is  precisely  the  same  as 
that  of  its  charge  for  Federal  trade-mark  infringement  pre- 
viously discussed.    (Supra,  p.  22). 

The  complaint  shows  on  its  face  that  it  is  completely 
devoid  of  equity.  It  has  been  shown  from  the  allegations 
that  the  Court  does  not  have  jurisdiction  of  tlie  cause  of 
action  for  unfair  competition.  It  has  likewise  been  shown 
that  if  this  Court  should  conclude  there  was  jurisdiction, 
then  a  Federal  cause  of  action  for  unfair  competition  has 
not  been  stated,  first,  because  Wallace  does  not  own  the  ex- 
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elusive  right  to  the  designs  which  are  the  subject  matter  of 
this  cause  of  action ;  second,  because  in  using  the  alleged  de- 
signs, Tepco  has  taken  every  reasonable  precaution  to  iden- 
tify each  of  its  products  with  its  own  trade-mark  for 
permanent  and  ready  identification  of  the  true  source  of 
origin ;  and,  third,  because  there  is  no  allegation  that  Tepco 
has  in  any  Avay  passed  off  its  products  as  and  for  those  of 
Wallace. 

In  addition,  it  has  also  been  shown  that  the  jurisdictional 
failure  cannot  be  cured  by  amendment.  Also,  the  failure  to 
state  a  cause  of  action  cannot  be  cured  by  amendment,  not 
only  because  of  the  admittedly  fair  nature  of  the  sales,  but 
also  because  of  the  permanent,  ready  identification  of  each 
piece  as  to  its  proper  origin  in  Tepco. 

In  the  case  of  Mast,  Foos  S  Co.  v.  Stover  Mfg.  Co.,  Ill 
U.S.  494,  under  similar  circumstances  where  the  trial  court 
had  granted  a  temporary  injunction  and  the  Circuit  Court 
of  Appeals  had  not  only  dissolved  the  injunction  and  dis- 
missed the  bill  before  any  proofs  were  taken,  the  Supreme 
Court  in  affirming  the  action  of  the  Circuit  Court  of  Ap- 
peals dismissing  the  bill  stated  (p.  495) : 

"*  *  *  if  the  bill  be  obviously  devoid  of  equity  upon  its 
face,  and  such  invalidity  be  incapable  of  remedy  by 
amendment ;  or  if  the  patent  manifestly  fail  to  disclose 
a  patentable  novelty  in  the  invention,  we  know  of  no 
reason  why,  to  save  a  protracted  litigation,  the  court 
may  not  order  the  bill  to  be  dismissed.  *  *  * 

"There  was  no  error  in  the  action  of  the  Circuit 
Court  of  Appeals,  and  its  decree  is  affirmed." 
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CONCLUSION 

Stripping  the  Wallace  case  of  the  emotion  and  pathos 
injected  to  engender  sympathy  and  obscure  trntli,  the  skele- 
ton is  revealed,  a  portent  of  the  future  if  this  appeal  fails. 
The  skeleton  exposes  that  Wallace  has  not  stated  a  cause 
of  action  for  Federal  trade-mark  infringement,  nor  has  it 
stated  a  Federal  cause  of  action  for  unfair  competition — 
and  it  knows  that  it  has  not.  This  suit,  therefore,  is  a  cal- 
culated step  to  take  from  the  public,  names  and  artistic 
property  which  are  for  the  enjoyment  and  use  of  all  of  us 
and,  with  the  aid  of  the  Court,  establish  a  perpetual  per- 
sonal monopoly  vastly  greater  than  the  Constitution  per- 
mits, in  defiance  of  the  i^atent  laws.  The  granting  of  the 
preliminary  injunction  establishing  this  monopoly  and  re- 
straint of  trade  in  Wallace,  is  the  clearest  kind  of  abuse 
of  discretion  and  should  be  summarily  reversed. 

Under  these  circumstances,  it  is  completely  evident  that 
no  amount  of  amendment  to  the  pleadings  can  establish 
equity  in  Wallace,  and  Tepco  should  be  spared  the  necessity 
and  expense  of  unreasonable  litigation.  It  is  respectfully 
submitted  that  this  Court  should  reverse  the  judgment  of 
the  District  Court  with  instructions  to  dismiss  the  com- 
plant. 
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Chinaware  Co., 

Appellants, 


vs. 

Wallace  China  Co.,  Ltd.,  a  corporation, 


Appellee. 


BRIEF  FOR  APPELLEE. 


INTRODUCTION. 

Appellants,  the  Paglieros  (defendants  below*)  partners 
doing  business  as  Technical  Porcelain  &  Chinaware  Co., 
have  appealed  from  an  interlocutory  judgment  granting  a 
preliminary  injunction  restraining  the  appellants  from 
making  and  selling  china  bearing  patterns  exemplified  by 


*The  parties  shall  be  referred  to  as  plaintiff  and  defendants. 
The  references  to  the  record  shall  be  by  R.  followed  by  page  num- 
ber.    Emphasized  matter  in  decisions  is  by  plaintiff-appellee. 
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Exhibits  3,  9,  11  and  13  and  from  using  plaintiff's  trade 
names  or  trade  marks,  ''Shadowleaf,"  "Tweed,"  **Hibis- 
cus"  and  "Magnolia"  in  the  identification  of  such  hotel 
chinaware  [R.  91].  The  interlocutory  judgment  and  pre- 
liminary injunction  were  granted  upon  a  motion  for  pre- 
liminary injunction  and  order  to  show  cause,  after  a 
hearing  during  which  appellants  introduced  testimony. 

It  is  submitted  that  on  the  facts  before  the  Trial  Court 
the  interlocutory  judgment  was  proper,  the  findings  of 
fact  and  conclusions  of  law  [R.  83-88]  were  amply  sup- 
ported by  the  record,  and  this  Court  should  affirm  the 
Trial  Court. 

JURISDICTION. 

Plaintiff  (Wallace  China  Co.,  Ltd.)  and  defendants  are 
both  citizens  and  residents  of  California;  there  is  no  di- 
versity of  citizenship.  The  Federal  Courts  have  jurisdic- 
tion because  this  is  an  action  for  infringement  of  trade 
marks  and  unfair  competition  and  the  amount  in  contro- 
versy exceeds  $3,000  [R.  4].  The  Federal  Courts  have 
jurisdiction  under  the  provisions  of  the  Lanham  Act  of 
July  5,  1946,  15  U.  S.  C.  A.,  Sections  1051-1127,  and  28 
U.  S.  C.  A.,  Sections  1337  and  1338.  It  is  submitted 
that  the  question  of  jurisdiction  has  been  conclusively  de- 
termined by  this  Court's  ruling  in  Stauffer  v.  Exley,  184 
F.  2d  962  (C.  A.  9). 
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BRIEF  STATEMENT  OF  THE  CASE. 

Plaintiff  is  a  California  corporation  with  a  plant  near 
Los  Angeles,  California.  Plaintiff  has  been  engaged  for 
many  years  in  the  manufacture  and  sale  of  vitrified  hotel 
china  which  is  sold  through  many  dealers  throughout 
California  and  throughout  the  western  part  of  the  United 
States  and  the  Territory  of  Hawaii  [R.  4;  Wood  Affi- 
davit, R.  38].  Approximately  40%  of  its  hotel  china  is 
shipped  to  dealers  outside  the  State  of  California  and  is 
therefore  in  interstate  commerce. 

Hotel  china  is  sold  by  its  attractive  appearance.  Plain- 
tiff has  employed  artists  who  have  conceived  and  drawn 
new,  original  and  distinctive  designs  or  patterns  which 
are  then  applied  to  the  hotel  chinaware  made  by  plaintiff. 
Plaintiff  was  the  first  to  appropriate  certain  trade  marks 
or  trade  names  for  the  identification  of  its  china,  the 
names  in  question  being  "Shadowleaf,"  "Tweed,"  "Hibis- 
cus" and  "Magnolia."  These  trade  names  are  used  in 
identifying  specific  and  distinctive  patterns  originated  by 
plaintiff. 

By  reason  of  the  attractiveness  of  these  four  patterns, 
the  quality  of  the  china,  and  the  advertising  and  distribu- 
tion by  plaintiff,  these  four  patterns  and  trade  names  be- 
came very  popular  and  valuable.  Good  will  and  reputa- 
tion were  built  up  in  the  patterns  and  trade  names.  The 
record  before  the  Trial  Court  showed  that  the  trade  asso- 
ciated these  patterns  and  trade  names  with  plaintiff.  They 
recognized  the  patterns  as  indicating  origin  of  the  hotel 
china  with  plaintiff  [R.  6;  Affidavits  of  Elster,  R.  26, 
27;  Robertson,  R.  35-36;  Delany,  R.  47]. 

Defendant  partnership,  also  engaged  in  the  manufac- 
ture and  sale  of  hotel  china,  copied  plantiffs'  distinctive 
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patterns  and  sold  them  under  the  same  trade  names  or 
trade  marks  as  had  been  previously  appropriated  by 
plaintiff.  Defendant  partnership  sold  the  copies  within 
the  State  of  California  and  in  interstate  commerce.  Pur- 
chasers were  confused  by  such  copies.  Former  purchasers 
of  plaintiff  purchased  defendants'  copies,  believing  them 
to  originate  with  plaintiff  and  then  complained  to  plaintiff 
when  the  copies  developed   faults. 

Upon  considering  the  verified  complaint  and  numerous 
affidavits,  after  inspecting  the  physical  exhibits,  and  lis- 
tening to  argument  by  counsel,  and  after  considering  the 
applicable  rules  of  law,  the  Trial  Judge  (Honorable  Ed- 
ward P.  Murphy)  granted  the  Motion  for  Preliminary 
Injunction  and  made  appropriate  Findings  of  Fact  and 
Conclusions  of  Law  [R.  83-88]. 

Unless  defendants  can  show  that  the  findings  are  in 
substantial  error,  the  judgment  must  be  affirmed.  Ac- 
tually, defendants  do  not  contend  that  the  findings  are  in 
error  and  their  argument  is  only  directed  to  the  conclusion 
reached;  the  facts  compel  affirmation  of  the  interlocutory 
judgment. 

"Nowhere  in  appellant's  brief  is  there  a  conten- 
tion that  the  district  court's  findings  are  erroneous; 
instead,  the  argument  is  directed  to  the  trial  court's 
failure  to  find  that  the  enumerated  concepts  consti- 
tuted invention." 

R.  G.  LeToiirneaii,  Inc.  v.  Gar  Wood  Industries, 
Inc.,  151  F.  2d  432,  434  (C  A.  9). 
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BRIEF  SUMMARY  OF  PLAINTIFF'S 
ARGUMENT. 

It  is  submitted  that  the  Trial  Court  properly  granted 
the  interlocutory  judgment  and  preliminary  injunction. 

(1)  Trade  marks  and  trade  names  constitute  property 
rights  which  the  courts  protect. 

(2)  The  dress  or  appearance  of  an  article,  which  pur- 
chasers recognize  and  associate  with  plaintiff,  is 
a  property  right,  and  the  courts  will  restrain  an 
imitator  to  prevent  deception  of  the  public  and 
damage  to  plaintiff. 

(3)  By  copying  plaintiff's  patterns  and  selling  them 
under  plaintiff's  trade  names,  defendants  have  vio- 
lated plaintiff's  rights;  their  conduct  constitutes 
unfair  competition;  it  is  an  attempt  to  unjustly  en- 
rich themselves  and  to  misappropriate  plaintiff's 
good  will  and  business. 

(4)  The  Trial  Court  had  jurisdiction. 

(5)  Each  finding  of  fact  made  by  the  Trial  Court  is 
supported  by  the  record  and  exhibits.  There  was 
no  abuse  of  discretion. 


THE  RECORD  COMPELS   THE   ISSUANCE   OF 
INJUNCTION  RESTRAINING  DEFENDANTS. 

Defendants'  quibbling  with  words  renders  their  brief 
so  confused  and  self-contradictory  that  it  falls  flat  and 
is  of  no  help  to  either  defendants  or  your  Honors. 

The  following  verified  facts  represent  the  record  before 
the  Trial  Court  and  which  impelled  the  Court  to  issue  a 
preliminary  injunction. 

(1)  Plaintiflf  appropriated  and  used  the  specified  trade 
names  or  trade  marks  to  indicate  the  nature,  qual- 
ity and  source  of  its  china  [R.  5].  These  marks 
were  "first  appropriated  and  used  by  plaintiff" 

[R.  6  and  9;  Wood  Affidavit,  R.  43]. 

(2)  These  trade  names,  "Shadowleaf,"  'Tweed,"  "Hi- 
biscus" and  "Magnolia"  "have  acquired  and  repre- 
sent a  large  and  valuable  good  will  and  reputation 
and  are  associated  with  and  recognized  by  the 
purchasing  public  as  representing  china  originating 
with  plaintiff."  [R.  6;  Affidavits  of  Elster,  R. 
26,  27;  Stein,  R.  34,  and  Delany,  R.  46,  47.] 

(3)  Plaintiff  employed  artists  and  developed  distinctive 
and  attractive  patterns  [R.  5].  These  patterns 
were  "originated  and  popularized  by  plaintiff 
*  *  *"  [R.  6;  Affidavit  of  Wood  "distinctive  pat- 
terns originated  by  deponent's  corporation,"  R. 
39]. 

(4)  These  distinctive  patterns  were  recognized  by  the 
public  as  indicating  plaintiff's  china  [R.  6;  Affi- 
davits of  Elster,  R.  26,  27;  Robertson,  R.  35,  36] 
Delany,  R.  47]. 
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(5)  Defendants  copied  plaintiff's  patterns,  marked  their 
containers  with  the  same  trade  marks  as  used  by 
plaintiff  and  referred  to  the  china  by  plaintiff's 
names.  [Compare  Exs.  1  and  2,  R.  12  and 
13;  compare  Exs.  5  and  6,  R.  16  and  17;  com- 
pare Exs.  9  and  10,  R.  56  and  57.]  "*  *  * 
china  sold  by  defendants  bears  a  willful,  deceptive 
copy  of  plaintiff's  original  patterns  and  is  a  fraud 
upon  the  purchasing  public,  *  *  *"  [R.  7]. 
''*  *  *  the  sale  of  china  by  defendants  under 
the  trade  names  first  appropriated  and  used  by 
plaintiff  is  calculated  to  deceive  the  public  *  *  *" 
[R.  9;  Affidavits  of  Elster,  R.  26-27;  Delany,  R. 
49]. 

(6)  The  purchasers  have  been  deceived  [Affidavits  of 
Robertson,  R.  36;  Wood,  R.  49]  and  plaintiff  has 
been  damaged  [R.  8  and  9;  Affidavits  of  Elster, 
R.  29;  Wood,  R.  41   and  Delany,  R.  49-50]. 

In  addition  to  these  facts,  the  Trial  Court  had  before 
it  the  physical,  uncontroverted  exhibits  and  the  testimony 
of  Messerschmitt  to  the  effect  that  he  had  made  the  cyl- 
inders for  the  "Shadowleaf"  pattern  for  plaintiff  and 
later  made  similar  cylinders  for  defendants  [R.  124], 
admitting 

"I  would  say  that  a  duplication  of  that  pattern  is 
very  close"   [R.  125]. 

This  action  is  based  upon  the  principle  that  equity  will 
not  permit  one  to  unjustly  enrich  himself  at  the  expense 
of  another.  It  involves  overreaching  and  taking  an  un- 
conscionable advantage. 
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Defendants'  acts  constitute  an  appropriation  of  plain- 
tiff's property  rights  in  its  trade  names  and  in  the  dress 
of  its  goods. 

The  Trial  Court  properly  issued  a  preliminary  injunc- 
tion in  the  light  of  the  authorities.  The  Court  should  not 
permit  plaintiff's  good  will  to  be  diluted  and  ultimately 
destroyed  by  defendants'  unlawful  acts. 

"*  *  *  if  the  complainants  be  not  protected  by 
preliminary  injunction  against  such  use — if,  in  other 
words,  that  question  be  postponed  to  the  final  hear- 
ing— there  is  every  inducement  to  the  defendant  to 
delay  and  prolong  the  litigation,  continuing  mean- 
while the  assaults  upon  the  good  will  of  the  complain- 
ants, so  that,  even  if  final  decree  be  at  last  rendered 
in  favor  of  complainants,  the  good  will  will  have  been 
so  seriously  and  irreparably  injured,  if  not  in  great 
measure  destroyed,  as  to  leave  the  complainants 
practically  without   remedy." 

Garrett  &  Sons  v.  T.  H.  Garrett  &  Co.,  78  Fed. 
472,  at  479  (C.  A.  6). 

EACH  FINDING  OF  FACT  IS  SUPPORTED  BY 
THE  RECORD  BEFORE  THE  TRIAL  COURT. 

Defendants  do  not  question  plaintiff's  existence  as  a 
corporation  nor  the  fact  that  defendants  are  partners  do- 
ing business  as  Technical  Porcelain  &  Chinaware  Co. 
[Findings  1  and  2,  R.  83-84]. 

Defendants  do  not  question  that  plaintiff  manufactures 
the  four  patterns  of  hotel  china  in  question  and  sells 
them  in  interstate  commerce  [Finding  4,  R.  84]  as  alleged 
in  the  verified  complaint  [R.  4].  The  sale  in  interstate 
commerce  by  plaintiff  is  confirmed  in  the  af^davit  of 
Wood   [R.  38  and  41]   and  the  affidavit  of  Delany   [R. 


45,  47].  Defendants  sell  hotel  china  in  interstate  com- 
merce and  in  competition  with  plaintiff.  Defendants'  sale 
in  interstate  commerce  is  alleged  in  the  verified  complaint 
[R.  8]  and  substantiated  by  the  affidavit  of  Clifford  [R. 
53].     This  is  not  denied. 

Finding  5  is  not  controverted.  Plaintiff  has  adopted 
and  used  the  trade  names  "Shadowleaf,"  "Tweed,"  "Hi- 
biscus" and  "Magnolia"  [R.  5;  Wood  Affidavit,  R.  39; 
Delany  Affidavit,  R.  47]. 

Finding  6  is  convincingly  supported  by  the  record.  De- 
fendants do  not  question  that  Exhibits  3,  9,  11  and  13 
correctly  represent  chinaware  bearing  patterns  sold  by 
plaintiff  under  the  names  "Shadowleaf,"  "Tweed,"  "Hi- 
biscus" and  "Magnolia"  [Delany  Affidavit,  R.  47].  That 
these  patterns  were  produced  by  plaintiff's  artists  and  at 
plaintiff's  expense  is  alleged  in  the  verified  complaint 
and  supported  by  the  affidavit  of  Wood  [R.  39-40]. 
These  trade  marks  are  applied  to  the  containers  in  which 
the  hotel  china  is  shipped  as  exemplified  by  Exhibit  2  [R. 
16]  and  advertising  matter,  Exhibit  8   [R.  31]. 

These  patterns  and  trade  marks  are  well  known  in  the 
trade  and  represent  good  will  and  reputation  of  plaintiff. 
They  are  recognized  in  the  trade  as  indicating  origin  of 
the  china  in  plaintiff"  [Affidavits  of  Wood,  R.  38-39;  De- 
lany, R.  47  and  Clifford,  R.   52-53]. 

Finding  7  to  the  effect  that  defendants  caused  plain- 
tiff's patterns  to  be  copied  and  imitated  and  have  sold 
such  copies  in  interstate  and  intrastate  commerce  is  also 
supported  in  the  record.  The  physical  exhibits  afford  ir- 
refutable evidence  of  copying. 

For  many  years  plaintiff  had  had  Garnier  Engraving 
Co.  of  Los  Angeles  engrave  certain  cylinders  or  rollers 
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which  plaintifif  then  used  in  making  paper  pattern  trans- 
fers, such  transfers  being  eventually  applied  to  the  hotel 
china.  Mr.  Messerschmitt,  a  partner  of  this  engraving 
company,  testified  that  he  made  a  roll  or  cylinder  for 
printing  the  "Shadowleaf"  pattern  for  defendants  long 
after  plaintifif  had  the  same  pattern  [R.  123-124].  Your 
Honors  are  asked  to  compare  Exhibits  1  and  2  [R.  12 
and  13]  ;  one  of  these  is  plaintiff's  and  the  other  is  the 
defendants'.  It  is  evident  that  defendants'  copy  is  a  Chi- 
nese copy  of  plaintiff's  pattern  in  general  appearance,  in 
arrangement  of  primary  or  foreground  leaves,  in  arrange- 
ment of  background  leaves  and  even  in  minute  details  of 
shadowing. 

"The  only  adequate  explanation  I  can  find  for  this 
almost  exact  reproduction  of  non-functional  features 
is  that  the  defendant  has  set  out  deliberately  to  ap- 
propriate the  business  of  plaintiff's  customers.  And 
that  it  is  in  a  fair  way  to  do  so,  unless  prevented  by 
injunction,  is  reasonably  clear  from  the  affidavits 
submitted  on  this  motion." 

Thayer  Telkee  Corp.  v.  Davenport-Taylor  Mfg. 
Co.,  46  F.  2d  559,  560. 

Such  slavish  copying  has  deceived  plaintifif's  customers 
[Robertson  Affidavit,  R.  36]. 

The  evidence  also  establishes  that  "Tweed,"  "Hibiscus," 
and  "Magnolia"  have  been  copied.  For  "Tweed,"  com- 
pare Exhibit  9  [R.  56,  plaintifif's]  with  Exhibit  10  [R. 
57.  defendants']  ;  for  "Hibiscus"  compare  Exhibit  11  [R. 
58]  with  Exhibit  12  [R.  59];  for  "Magnolia"  compare 
Exhibit  13  [R.  60]  with  Exhibit  14  [R.  61].  Substan- 
tial identity  by  this  similarity  is  confirmed  by  the  affi- 
davits of  Elster  [R.  27-28],  Robertson  [R.  36],  Delany 
[R.  49]  and  Qififord  [R.  53]. 
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The  evidence  therefore  supports  finding  7;  Conclusion 
of  Law  Y  [R.  87]  must  follow  in  accordance  with  the 
authorities. 

The  Court  found,  in  finding  8  [R.  85],  that  defendants 
have  identified  and  referred  to  their  copies  of  plaintiflf's 
patterns  by  plaintiff's  own  trade  names.  This  finding  is 
based  upon  the  record.  Exhibit  7  is  a  copy  of  defendants' 
price  list  which  shows  on  its  face  that  defendants  have 
sold  and  oft"ered  for  sale  hotel  china  under  the  names 
''Shadowleaf,"  Tweed"  and  "Hibiscus."  Exhibit  6  [R. 
17]  shows  on  its  face  that  defendants  have  used  plain- 
tiff's trade  marks  on  their  shipping  containers. 

In  view  of  these  uncontrovertible  facts,  Conclusions  of 
Law  IV  and  V  are  the  only  conclusions  that  can  be  reached. 

The  Court  also  properly  found  [Finding  9,  R.  86]  that 
defendants  were  notified  [R.  104]  and  persisted  in  con- 
tinuing their  acts  in  unfair  competition.  In  order  to 
prevent  irreparable  damage  to  plaintiff,  the  Trial  Court 
issued  a  preliminary  injunction. 

Since  every  finding  of  fact  finds  ample  support  in 
the  record,  the  findings  must  be  affirmed. 

Attention  is  called  to  the  fact  that  the  preliminary 
injunction  was  only  directed  to  four  specific  patterns  and 
four  trade  names.  The  injunction  leaves  defendants  free 
to  manufacture  and  sell  the  forty  other  patterns,  colors, 
and  styles  listed  on  defendants'  price  list.  Exhibit  7  [R. 
18].  The  injunction  is  therefore  limited.  It  is  neces- 
sary to  protect  plaintiff's  good  wnll,  reputation  and  busi- 
ness; it  did  not  cripple  defendants  by  simply  restraining 
them  from  reaping  where  they  did  not  sow;  it  prevented 
defendants  from  unjustly  enriching  themselves  at  the  ex- 
pense of  plaintiff. 
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FEDERAL  COURTS  HAVE  JURISDICTION  OF 
ACTIONS  FOR  UNFAIR  COMPETITION 
WHERE  INTERSTATE  COMMERCE  IS  AF- 
FECTED. 

Defendants'  attack  upon  the  jurisdiction  of  the  Dis- 
trict Court  in  this  case  is  not  made  in  good  faith,  be- 
cause defendants  have  admitted 

"Stauffer  v.  Exley  is  the  leading  case  and  the 
controlling  case."     [R.   105.] 

"I  realize  that  is  the  law  of  this  case."  [R.  115.] 

Furthermore,  defendants'   answer  and  counterclaim  filed 
herein  states,  on  page  4,  lines  31-32: 

"3.  This  Court  has  jurisdiction  under  the  Lan- 
ham  Act  of  July  5,  1946,  15  U.  S.  C.  A.  §§1051- 
1127." 

Honorable  Circuit  Judge  Orr,  speaking  for  your  Hon- 
ors (Chief  Judge  Denman  and  Circuit  Judge  Pope)  con- 
clusively determined  the  jurisdiction  of  Federal  Courts 
under  the  Lanham  Act  in  the  case  of  Staiiffer  v.  Exley, 
184  F.  2d  962.  The  instant  case  is  on  all  fours  with  the 
Stauffer  case. 

In  the  Staiiffer  case  it  was  found  that  Staufifer  was  en- 
gaged in  interstate  commerce  and  used  an  unregistered 
trade  name,  "Staufifer  System"  (at  963).  Here,  the 
plaintiff  Wallace  is  engaged  in  interstate  commerce  and 
uses  unregistered  trade  names  or  trade  marks  [Para- 
graphs 4  and  6,  Verified  Complaint ;  R.  4  and  5 ;  also 
Affidavits  of  Elster,  R.  26;  Wood,  R.  38,  and  Delany, 
R.  45.  47.] 

In  the  Stauffer  case  your  Honors  stated: 

"Under  the  present  Act.  however,  it  need  only  be 
proved  that  the  infringer  has  used  the  copy  or  imi- 
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tation  in  commerce  which  Congress  has  the  power  to 
regulate.  An  infringement  committed  in  intrastate 
commerce  but  affecting  interstate  commerce  could 
clearly  be  regulated  by  Congress  and  thus  would  be 
within  the  present  Act."    (at  966) 

Defendants'  brief  does  not  deny  the  fact  that  defen- 
dants have  sold  the  unlawful  copies  under  plaintiff's 
trade  names  in  interstate  commerce.  The  Trial  Court 
had  before  it  the  verified  complaint  and  affidavits  in 
which  such  acts  by  defendants  are  alleged:  "*  *  *  used 
by  defendants  upon  china  sold  by  defendants  in  inter- 
state and  intrastate  commerce."  [R.  7  and  affidavit  of 
Clifford,  R.  53.]  Defendants'  price  lists,  such  as  Ex- 
hibits 7  [R.  18  and  19]  have  been  distributed  interstate. 

The  facts  in  the  instant  case  are  stronger  than  those 
in  the  Stauffcr  case,  because  in  addition  to  actual  mis- 
appropriation of  plaintiff's  trade  marks,  we  here  have  a 
defendant  who  deliberately  copied  the  designs  and  ap- 
pearance of  the  goods  by  duplicating  the  patterns  origi- 
nated by  plaintiff.  This  results  in  deception  and  con- 
fusion of  purchasers.  It  is  squarely  within  the  prohibition 
of  the  Paris  Convention  which  states  in  Article  10,  Bis: 

"(2)  Every  act  of  competition  contrary  to  honest 
practice  in  industrial  or  commercial  matters  con- 
stitutes an  act  of  unfair  competition. 

"(3)  The  following  particularly  are  to  be  for- 
bidden : 

"1°.  All  acts  whatsoever  of  a  nature  to  create 
confusion  by  no  matter  what  means  with  the  estab- 
lishment, the  goods,  or  the  services  of  the  competi- 
tor;   *    *    *." 

These  provisions  are  part  of  the  Lanham  Act,  because 
15  U.  S.  C.  A.  §1127  states: 
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"The  intent  of  this  chapter  is  to  reg^iilate  commerce 
within  the  control  of  Con^j^ress  by  making  actionable 
the  deceptive  and  misleading  use  of  marks  in  such 
commerce;  *  *  *  and  to  provide  rights  and  rem- 
edies stipulated  by  treaties  and  conventions  respect- 
ing trade  marks,  trade  names  and  unfair  competi- 
tion entered  into  between  the  United  States  and 
foreign  nations." 

Since  Staujfcr  v.  Exlcy  is  admittedly  the  law  of  this 
case  and  by  reason  of  the  clear  language  of  the  Act  it- 
self, pages  12-23  of  defendants-appellants'  brief  are  a 
baseless  and   false  argument   and   can   be   disregarded. 

Reaffirmation  of  the  jurisdictional  authority  is  also  to 
be  found  in  15  U.  S.  C.  A..  Sec.  1121,  which  specifically 
provides  that  the  District  Courts  of  the  United  States 
shall  have  original  jurisdiction : 

"*  *  *  of  all  actions  arising  under  this  chapter, 
without  regard  to  the  amount  in  controversy  or  to 
diversity  or  lack  of  diversity  of  the  citizenship  of 
the  parties." 

as  well  as  in  28  U.  S.  C.  A.  §  1337  which  states: 

"District  courts  shall  have  original  jurisdiction  of 
any  civil  action  or  proceeding  arising  under  any  act 
of  Congress  regulating  commerce  or  protecting  trade 
and   commerce   against    restraints    and    monopolies." 

Defendants  cannot  question  the  power  of  the  District 
Court  to  issue  an  injunction.  It  is  therefore  submitted 
that  the  Trial  Court  had  jurisdiction  and.  in  view  of  the 
facts  before  it,  properly  issued  the  preliminary  injunc- 
tion restraining  the  defendants  from  their  unlawful  use 
of  plaintiff's  marks  and  from  the  misappropriation  of 
plaintiff's  distinctive  patterns  which  imparted  a  char- 
acteristic and  unique  dress  to  their  chinaware. 
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THE  PRINCIPLES  APPLICABLE  TO  THIS 
CASE  ARE  ENUNCIATED  BY  THE  FOL- 
LOWING AUTHORITIES  AND  WERE  PROP- 
ERLY APPLIED  BY  THE  TRIAL  COURT. 

(1)  Trade  Marks  and  Trade  Names  Constitute  a 
Property  Right  and  Represent  Good  Will.  Plain- 
tiff's Rights  Require  Protection. 

"The  redress  that  is  accorded  in  trade  mark  cases 
is  based  upon  the  party's  right  to  be  protected  in 
the  good  will  of  a  trade  or  business.  *  *  * 
Courts  afford  redress  or  relief  upon  the  ground 
that  a  party  has  a  valuable  interest  in  the  good  will 
of  his  trade  or  business,  and  in  the  trade  marks 
adopted  to  maintain  it." 

Hanover  Star  Milling  Co.  v.  Metcalf,  240  U.  S. 
403,  412. 

Also  see: 

Tillman  &  Bendel  v.  California  Packing  Corp.,  63 

F.  2d  498  (C.  A.  9); 
Carolina  Pines  v.  Catalina  Pines,   128  Gal.  App. 

84; 
Lane-Bryant  Inc.  v.  Maternity  Lane  Ltd.,  173  F. 

2d  559; 
Banshof  v.  Chase,  150  Gal.  180; 
Safeway  Stores  Inc.   v.  Dunnell,   172  F.  2d  649 

(G.  A.  9). 

"It  is  also  to  be  borne  in  mind  that  the  rules  of 
unfair  competition  are  based  not  alone  upon  the  pro- 
tection of  a  property  right  existing  in  the  complain- 
ants, but  also  upon  the  right  of  the  public  to  protec- 
tion from  fraud  and  deceit.  (Ely-Norris  Safe  Go. 
V.  Mosler  Safe  Co.,  7  F.   (2d)  603.)" 

American  Philatelic  Soc.  v.  Claibourne,  3  Cal.  2d 
689,  at  698,  46  P.  2d  135. 
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(2)  The  Use  of  Identical  Trade  Marks  by  Defendants 
Raises  the  Presumption  of  Fraud  by  Defendants. 

"*  *  *  Just  why  the  defendant  should  en- 
deavor to  sell  its  product  under  names  so  strikingly 
similar  to  those  long  employed  by  the  plaintiffs,  is 
not  readily  discernible,  unless  it  was  for  the  purpose 
of  capitalizing  upon  the  good  will  and  reputation  of 
the  plaintiffs." 

Weiner  v.  National  Tinsel  Mfg.  Co.,  123  F.  2d  96, 
98  (C  A.  7). 

"The  decisions  frequently  refer  to  this  sort  of 
imitation  as  'reaping  where  one  has  not  sown'  or  as 
'riding  the  coattails'  of  a  senior  appropriator  of  a 
trade  name. 

"By  whatever  name  it  is  called,  equity  frowns  upon 
such  business  methods,  and  in  proper  cases  will  grant 
an  injunction  to  the  rightful  use  of  the  trade  name." 

Stork  Restaurant,  Inc.  v.  Sahati,  166  F.  2d  348, 
357  (C.  A.  9). 

(3)  Plaintiff  Has  a   Property   Right  in  the   Patterns 
Originated  and  Used  by  Plaintiff  on  Its  Goods. 

"*  *  *  There  is  no  dispute  between  plaintiff 
and  defendant  as  to  the  law  that  the  plaintiff  is  en- 
titled to  recover  in  an  action  for  unfair  competition 
when  the  defendant,  a  competitor,  has  unnecessarily 
and  knowingly  imitated  his  rival's  devices  to  such  an 
extent  that  purchasers  are  likely  to  be  deceived  by 
the  resemblance  of  the  devices,  and  where  the  gen- 
eral appearanc  of  the  devices  are  practically  the  same, 
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unless  the  points  of  resemblance  are  the  necessary 
result  of  functional  requirements.  Rushmore  v.  Man- 
hattan Screw  &  Stamping  Works  (C.  C.  A.),  163 
F.  939,  19  L.  R.  A.  (N.  S.)  269;  Lovell-McConnell 
Mfg.  Co.  V.  American  Ever-Ready  Co.  (C.  C.  A.), 
195  F.  931 ;  Rushmore  v.  Badger  Brass  Mfg.  Co. 
(C  C.  A.),  198  F.  379." 

McGill  Mfg.  Co.  v.  Leviton  Mfg.  Co.,  43  F.  2d 
607,  608. 

Also  see: 

Wm.  H.  Keller,  Inc.  v.  Chicago  Pneumatic  Tool 
Co.,  298  Fed.  52,  57  (C.  A.  7); 

Krem-Ko   Co.  v.  R.   G.  Miller  &  Sons,  Inc.,  68 
F.  2d  872  (C.  A.  2); 

Stewart  v.  Hudson,  222  Fed.  584,  587; 

Baldwin  et  al.  v.  Grice  Bros.  Co.,  215  Fed.  735, 
72>7, 

'It  has  been  held  to  apply  to  misappropriation  as 
well  as  misrepresentation,  to  the  selling  of  another's 
goods  as  one's  own — to  misappropriation  of  what 
equitably  belongs  to  a  competitor.  International 
News  Service  v.  Associated  Press,  248  U.  S.  215, 
241,  242,  6Z  L.  Ed.  211,  221,  222,  39  S.  Ct.  68, 
2  A.  L.  R.  293.  Unfairness  in  competition  has  been 
predicated  on  acts  which  be  outside  the  ordinary 
course  of  business  and  are  tainted  by  fraud,  or  coer- 
cion, or  conduct  otherwise  prohibited  by  law." 

Schechter  v.  U.  S.,  295  U.  S.  531,  532,  79  L.  Ed. 
1570,  1581. 
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(4)  Injunctive  Relief  Is  Granted  When  a  Defendant 
Copies  the  Appearance  of  Plaintiff's  Article  and 
Appropriates  Good  Will  Associated  Therewith. 

Note  that  in  the  instant  case,  the  decoration  or  pat- 
terns originated  by  plaintiff  impart  eye-appeal  and  salabil- 
ity  to  the  china. 

In  each  of  the  following  cases  injunctions  were  issued 
because  the  appearance  of  an  article  had  been  copied  by 
the  defendant: 

Rymer  v.  Anchor  Stove  &  Range  Co.,  70  F.  2d 
386   (C.  A.  6)    (stove); 

Buck's  Stove  &  Range  Co.  v.  Kiechle,  76  Fed.  758 
(stove) ; 

Enterprise  Mfg.  Co.  v.  Landers,  Frary  &  Clark, 
131  Fed.  240  (C.  A.  2)    (grinding  mill); 

Art  Metal  Works  v.  Cunningham,  137  Misc.  429, 
242  N.  Y.  Supp.  294  (lighters  and  atomizers)  ; 

George  G.  Fox  Co.  v.  Wm.  J.  Glynn,  191   Mass. 
344  (loaf  of  bread) ; 

Yale  &  Tozvne  Mfg.  Co.  v.  Alder,   154  Fed.   37 
(C   A.   2)    (padlock); 

Rushmore    v.     Manhattan     Screzv    &    Stamping 
Works,  163  Fed.  939  (spotlight); 

Lovell-McConnell   Mfg.    Co.    v.    American    Ever- 
Ready  Co.,  195  Fed.  931    (auto  horn) ; 

Wesson  v.  Galef,  286  Fed.  621   (decoration  on  re- 
volver) ; 

Socony-Vacuum  Oil  Co.  v.  Rosen,  108  F.  2d  632 
(C.  A.  6)    (appearance  on  container) ; 

F.  W.  Fitch  Co.  V.  Camille,  Inc.,  106  F.  2d  635 
(C.  A.  8)    (hosiery  package)  ; 
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My-T-Fine  Corp.  v.  Samuels,  69  F.  2d  76  (pud- 
ding package) ; 

Luminous  Unit  Co.  v.  R.  Williamson  &  Co.,  241 
Fed.  265,  affd.  245  Fed.  988  (lighting  fixture) ; 

Ilg  Electric  Ventilating  Co.  v.  Evry-Use  Products, 
Inc.,  21  Fed.  Supp.  845  (ornamentation  on  a 
blower ) ; 

Prince  Matchabelli  v.  Anhalt  &  Co.,  40  Fed.  Supp. 
848  (appearance  of  purse  kit) ; 

Thayer  Telkee  Corp.  7/.  Davenport-Taylor  Mfg. 
Co.,  46  F.  2d  559  (appearance  of  a  key  cabinet) ; 

Chesebrough  Mfg.  Co.  v.  Old  Gold  Chemical  Co., 
70  F.  2d  383   (C.  A.  6)    (cartons  and  labels); 

Grant  v.  California  Bench  Co.,  76  Cal.  App.  2d 
706  (waiting  bench), 

"The  question  is  whether  the  natural  and  probable 
result  of  the  use  by  the  defendants  of  its  label  will 
be  the  deception  of  the  ordinary  purchaser,  making 
his  purchases  under  ordinary  conditions   *   *   *." 

Notaseme  Hosiery  Co.  v.  Straus,  201  Fed.  99,  100 
(C  A.  2). 

(5)  A  Fraudulent  Intent  Is  Presumed  From  the 
Identity  in  Appearance  and  Words. 

In  cases  of  unfair  competition 

"*  *  *  the  question  of  intent  to  deceive  is  involved 
though  it  is  not  necessary  to  prove  it  by  direct  evi- 
dence. It  may  be  inferred  from  circumstances  and 
will  be  presumed  where  the  resemblance  is  patent  and 
the  probability  of  confusion  obvious." 

Socony-Vacuum  Oil  Co.  v.  Rosen,  108  F.  2d  632, 
636  (C.  A.  6). 
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"*  *  *  It  is  elementary  law  that,  when  the 
simulation  of  well-known  and  distinctive  features  is 
so  close,  the  court  will  assume  that  defendants  in- 
tended the  result  they  have  accomplished,  and  will 
find  an  intent  to  appropriate  the  trade  of  their  com- 
petitor,    *     *     *." 

Enterprise  Mfg.  Co.  v.  Landers,  Frary  &  Clark, 
131  Fed.  240,  241  (C.  A.  2). 

"A  person  intends  the  ordinary  consequence  of 
his  voluntary  act." 

CaHf.  Code  Civ.  Proc.  Sec.  1963(3). 

THE  CASES  CITED  BY  DEFENDANTS  ARE 
NOT  PERTINENT. 

Decisions  of  an  administrative  official  of  the  Patent 
Office  (Ex  parte  American  Map  Co.)  or  those  relating  to 
the  registrability  of  a  word  {In  re  Lyndale  Farm)  such 
as  the  geographic  word  "Lackawanna"  in  Canal  Co.  v. 
Clark,  are  of  no  value  or  interest  here. 

Chamberlain  v.  Columbia  Pictures  Corp.,  186  F.  2d 
923,  reiterates  the  rule  of  the  Stauffer  case;  it  affirmed  an 
order  dismissing  the  complaint  because  there  was  no  di- 
rect injury  to  rights  of  the  plaintiff,  and  defendant's  acts 
did  not  result  in  the  sale  of  goods  as  those  of  plaintiff 
because  plaintiff's  purported  rights  and  defendant's  mo- 
tion  picture  were  entirely  non-competing  and  unrelated. 
In  the  instant  case  there  is  direct  competition — both  par- 
ties sell  hotel  china  to  the  same  dealers  and  there  has  been 
deception  of  purchasers. 

The  instant  case  has  no  similarity  to  an  action  to  can- 
cel trade  marks  like  "Goldilocks"  or  "Red  Riding  Hood" 
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for  dolls  (names  applied  to  dolls  for  over  fifty  years),  as 
in  Dolly  craft  Co.  v.  Nancy  Ann  Storybook  Dolls.  Plain- 
tiff, in  Verney  Corp.  v.  Rose  Fabric  Corp.,  87  Fed.  Supp. 
802,  had  elected  to  avail  itself  of  protection  under  Copy- 
right laws  but  failed  to  apply  the  copyright  notice  and 
thereby  lost  its  rights;  that  is  not  the  case  here. 

Plaintiff  has  no  quarrel  with  the  United  States  Su- 
preme Court  cases  cited  by  defendants;  each  case  is  bot- 
tomed on  its  own  facts;  their  facts  are  totally  different 
from  those  in  the  instant  case. 

The  only  pertinent  case  referred  to  by  the  defendants 
is  Wilson  &  Co.,  Inc.  v.  The  Best  Foods,  Inc.,  300  Fed. 
484  (C.  A.  9) ;  this  case  is  quoted  hereafter. 

THE  ISSUANCE  OF  AN  INJUNCTION  IS  DIS- 
CRETIONARY WITH  THE  TRIAL  COURT 
AND  IS  NOT  DISTURBED  UNLESS  TO- 
TALLY UNSUPPORTED  BY  THE  RECORD. 

The  above  rule  has  been  reiterated  by  many  Courts  of 
Appeal,  including  the  Ninth  Circuit.  It  is  submitted  that 
the  present  appeal  should  be  dismissed  with  costs  herein 
awarded  to  plaintiff,  because  defendants  knew  this  rule 
full  well  and  cited  Wilson  &  Co.,  Inc.  v.  The  Best  Foods, 
Inc.,  300  Fed.  484  (C.  A.  9),  in  its  brief.  The  Wilson 
case  involved  a  complaint  for  trade-mark  infringement 
and  unfair  competition.  Upon  motion,  the  trial  court 
granted  a  preliminary  injunction  and  defendant  appealed, 
as  here.  Your  Honors  affirmed  the  propriety  of  the  in- 
junction and  stated: 

"Upon  such  a  question  the  well-settled  rule  is  that 
the  appellate  court  will  not  reverse  the  order  of  the 
court  below  unless  it  is  made  to  appear  that  the  court 
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abused  the  discretion  with  which  it  was  invested. 
The  decisions  to  that  effect  are  so  numerous  that  it 
will  be  enough  to  cite  two  made  by  this  court.  South- 
ern Pacific  Co.  V.  Earl,  82  Fed'  690,  27  C.  C.  A. 
185;  Twenty-One  Mining  Co.  v.  Original  Sixteen  to 
One  Mine, 'inc.,  240  Fed.  106,  110,  153  C.  C.  A. 
142."     (P.  486.) 

"*  *  *  that  the  similarity  of  the  trade-marks  and 
cartons  of  the  respective  parties  was  such  that  the 
court  below  cannot  be  properly  held  to  have  abused 
its  discretion  in  granting  the  preliminary  injunction 
complained  of.     *     *     *"     (P.   488.) 

Even  more  direct  language  was  used  by  your  Honors 
in  Ozvens  v.  Perkins  Oil  Well  Cementing  Co.,  2  F.  2d 
247,  wherein  the  following  was  quoted  with  approval: 

"  'The  granting  or  dissolution  of  an  interlocutory 
injunction  rests  in  the  sound  judicial  discretion  of 
the  court  of  original  jurisdiction,  and,  where  that 
court  has  not  departed  from  the  rules  and  principles 
of  equity  established  for  its  guidance,  its  orders  in 
this  regard  may  not  he  reversed  by  the  appellate 
court  without  clear  proof  that  it  abused  its  discre- 
tion. The  question  is  not  whether  or  not  the  appel- 
late court  would  have  made  or  would  make  the  order. 
It  is  to  the  discretion  of  the  trial  court,  not  to  that 
of  the  appellate  court,  that  the  law  has  intrusted  the 
power  to  grant  or  dissolve  such  an  injunction,  and 
the  question  here  is:  Does  the  proof  clearly  establish 
an  abuse  of  that  discretion  by  the  court  below?' 
American  Grain  Separator  Co.  v.  Twin  City  Separa- 
tor Co.,  202  F.  202,  206,  120  C.  C.  A.  644,  '648. 

"  'A  pendente  lite  in  junctional  order  will  not  be  re- 
versed unless  there  was  an  abuse  of  discretion;  and 
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this  can  only  appear  from  an  obvious  misunderstand- 
ing of  the  facts  or  a  palpable  misapplication  of  well- 
settled  rules  of  law  on  the  part  of  the  trial  judge.' 
City  of  Chicago  v.  Fox  Film  Corp.,  251  Fed.  883, 
164  C.  C.  A.  99.  See,  also,  Wilson  &  Co.  v.  Best 
Foods,  Inc.  (C.  C.  A.),  300  F.  484." 

SUMMARY  AND  CONCLUSION. 

It  is  respectfully  submitted  that: 

( 1 )  The  Trial  Court  had  jurisdiction  and  had  the  power 
to  grant  a  preliminary  injunction; 

(2)  The  findings  are  amply  supported  by  the  record; 

(3)  The  rules  of  law  have  been  correctly  applied  by 
the  Trial  Court; 

(4)  There  was  no  abuse  of  discretion  by  the  Trial 
Court; 

(5)  The  judgment  of  the  Trial  Court  should  be  af- 
firmed; and 

(6)  Plaintiff  should  be  awarded  all  costs  incurred  in 
this  baseless  appeal,  since  the  record  shows  that 
defendants-appellants  knew  the  applicable  rules  of 
law  and  apparently  presented  this  appeal  only  for 
purposes  of  harassment  and  delay. 

Dated  at  Los  Angeles,   California,   this   22nd   day   of 
January,  1952. 

Respectfully  submitted, 

C.    A.    MiKETTA, 

Naylor  &  Lassagne, 
Jas.  M.  Naylor, 

Attorneys  for  Plaintiff-Appellee. 
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Appellants  believe  that  this  reply  brief  can  best  serve 
the  purpose  of  helpfulness  by  dividing  the  discussion  into 
three  parts:  Part  I — Uncontroverted  facts  and  law,  Part 
II — Wallace  errors  in  stating  tiie  record,  and  Part  III — 
Fallacies  of  the  Wallace  arguments.  Part  I  treats  the  Fed- 
eral cause  of  action  for  trade-mark  infringement  separately 
from  the  Federal  cause  of  action  for  unfair  competition. 
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PART  I. 

Facts  and  Law  with  Respect  to  the  Trade-Mark  Cause  of  Action 
Not  Challenged  or  Controverted  by  Wallace 

(1)  Tepco  has  stated  as  a  fact  that  no  trade-mark  is  itv- 

volved  in  this  litigation,  that  there  are  no  allegations  di- 
rected to  trade-marks  either  in  the  complaint,  in  the  motion 
for  preliminary  injunction,  or  in  the  supporting  affidavits, 
or  in  the  order  to  show  cause  (Tepco  brief,  p.  14).  This 
position  is  not  challenged  nor  can  it  be  controverted  by 
reference  to  this  record. 

(2)  Whatever  the  names  "Hibiscus,"  "Magnolia," 
"Tweed"  or  "Shadowleaf"  may  he  characterized  in  legal 
parlance,  they  are  not  registered  trade-marks  and  so  7io 
registered  trade-marks  are  involved  in  this  case.  This  lat- 
ter was  the  holding  of  the  Trial  Judge  (R.  84). 

These  facts  being  admittedly  true,  and  there  being  no 
diversity  of  citizenship,  the  Court  was  Avithout  jurisdiction 
to  adjudicate  ownership,  validity  or  infringement  of  a  trade- 
mark. It  is  axiomatic  that  if  there  is  no  registered  trade- 
mark under  the  Lanham  Act,  there  is  no  jurisdiction  under 
the  Lanham  Act  for  trade-mark  infringement.  It  is  just 
that  simple. 

In  Old  Reading  Breiiery,  Inc.  v.  Lebanon  Co., F.S. 

:  92  U.S.P.Q.  38  (D.C.,  Penn.),  suit  was  brought  for 

infringement  of  the  trade-mark  "Old  Reading  Beer"  and 
for  infringement  of  plaintiff's  exclusive  right  in  and  to 
phrases  and  trade-marks  used  to  identify  plaintiff's  beer, 
such  as  "Pennsylvania  Dutch"  and  "Traditionally  Pennsyl- 
vania Dutch";  it  was  further  alleged  that  such  acts  con- 
stituted unfair  competition.  The  question  of  Federal  juris- 
diction arose  on  plaintiff's  motion  to  remand  the  case  to 
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the  state  court.  As  to  the  trade-mark  cause  of  action  it  was 

held  (p.  40) : 

"There  being  no  allegations  that  the  alleged  infringe- 
ment involves  a  registei-ed  trade  mark,  sucli  alleged  in- 
fringement presents  no  substantial  federal  question. 
In  the  absence  of  diversity  of  citizenship  or  a  regis- 
tered trade  mark,  this  Court  is  without  jurisdiction  to 
adjudicate  the  validity  or  infringement  of  such  trade 
mark,  *  *  *" 

In  Allen  r.  Ban;  93  F.S.  589;  87  U.S.P.Q.  194   (D.C., 
Mich.),  suit  was  brought  for  infringement  of  an  unregis- 
tered, descriptive  trade-mark  and  for  unfair  competition. 
On  the  trade-mark  cause  of  action,  the  Court  held  (p.  597) : 
"There  being  neither  diversity  of  citizenship  nor  a 
registered  trade  mark  under  any  Act  of  Congress  pres- 
ent here,  this  Court  is  without  jurisdiction  to  adjudi- 
cate the  validity  or  infringement  of  plaintiff's  trade 
mark." 

(3)  The  names  "Hibiscus",  "Magnolia",  "Tweed"  and 
"Shadowleaf"  are  not  used  by  Wallace  to  indicate  source  of 
origin  but  merely  to  identify  certain  designs  and  distin- 
guish one  design  from  another  (Tepco  brief,  pp.  14-15). 
This  position  is  conceded  by  Wallace  as  shown  by  its  brief, 
p.  3: 

"These  trade  names  are  used  in  identifying  specific 
and  distinctive  patterns  originated  ]iy  Plaintiff." 

This  is  confession  that  Wallace  used  t'lese  names  only 
to  identify  and  distinguish  one  design  fiom  another  and 
not  to  indicate  source  of  origin  of  tlie  ])roduct  or  distin- 
guish Wallace  products  from  those  of  others  as  required 
bv  the  Lanham  Act. 
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Words  wliich  are  incapable  of  indicating  origin  and 
merely  identify  the  product  or  some  diaracteristic  of  the 
product  cannot  function  as  trade-marks.  See  Ex  parte 
Inter-state  Bakeries,  91  U.S.P.Q.  340,  where  the  words 
"Honey  Wheat"  were  refused  registration  under  the  Lan- 
ham  Act  because  they  merely  described  the  principal  ingre- 
dients and  could  not   indicate  the  origin  of  the  product. 

(4)  Although  Wallace  refers  throughout  its  brief  to  the 
names  "Hibiscus",  "Magnolia",  "Tweed"  and  "Shadowleaf" 
as  "trade  names",  these  names  do  not  come  within  the  defi- 
nition of  trade  names  under  the  Lanham  Act  (Tepco  brief, 
pp.  19-22).  Xo  effort  is  made  by  Wallace  to  show  that  these 
names  identify  Wallace's  business,  vocation,  or  occupation 
as  required  by  15  U.S.C.A.  §  1127  to  qualify  them  as  hotia 
fide  trade  names. 

(5)  Tepco  has  charged  that  the  words  "Hibiscus",  "Mag- 
nolia", "Tweed"  and  "Shadowleaf"  are  generic  descriptive 
words  which  are  incapable  of  exclusive  ownership.  These 
words  describe  the  designs  in  the  very  Avords  that  the  public 
has  used  to  describe  similar  designs  for  many  years.  It 
would  be  unthinkable  for  anyone  to  obtain  the  exclusive 
right  to  or  a  private  monopoly  in  the  words  "California 
Poppy"  to  describe  a  design  which  is  a  representation  of  a 
California  Poppy,  and  yet  that  is  precisely  Wallace's  posi- 
tion. Its  only  showing  of  its  alleged  ownership  is  it  adoption 
and  use  of  these  words.  Mere  adoption  and  use  of  such 
words  as  a  matter  of  law  does  not  establish  exclusive 
oAATiership. 

Courts  guard  the  public  and  other  manufacturers  against 
the  establishment  of  a  trade-mark  or  a  trade  name  monop- 
oly taken  from  the  existing  vocabulary. 
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(6)  Of  real  importance  also  is  that  Wallace  does  not 
deny  the  principle,  or  the  applicability  of  the  rule  announced 
by  the  Supreme  Court  in  Mast,  Foos  &  Co.  v.  Stover  Mfg. 
Co.,  177  U.S.  485  (Tepco  brief,  pp.  22-23  and  38-39).  Wallace 
attempts  to  distinguish  this  case  by  saying  that  it  differs 
on  its  facts.  However,  the  differences  are  not  pointed  out. 
If  there  be  differences  of  fact,  and  there  are  because  every 
case  presents  different  facts,  it  is  the  rule  of  law  whicli  is 
applicable  here.  The  rule  enunciated  by  the  Supreme 
Court  is,  that  if  a  bill  is  obviously  devoid  of  equity  upon 
its  face,  and  the  defect  is  incapable  of  remedy  by  amend- 
ment, then  the  Court  of  Appeals  may  order  the  dismissal  of 
the  complaint,  upon  an  appeal  from  an  order  granting  a 
temporary  injunction,  before  an  answer  is  filed  or  proof 
taken.  Nothing  could  be  clearer  than  that  this  rule  is  appli- 
cable to  this  case,  as  there  is  no  equity  in  the  complaint  for 
Federal  trade-mark  infringement  where  no  Federal  trade- 
mark is  even  alleged.  No  amendment  can  cui*e  this  fatal 
defect  as  tlie  Trial  Court  found  no  Federal  registered  trade- 
mark is  involved  in  this  suit. 

Facts  and  Law  Not  Challenged  by  Wallace  in  Connection 
with  the  Unfair  Competition  Cause  of  Action 

(1)  Wallace  states  that  jurisdiction  of  tlie  unfair  compe- 
tition cause  of  action  is  based  upon  this  Court's  opinion  in 
Stauffer  v.  ExJcy.  AVallace  states  in  its  brief,  ]).  2,  as 
follows : 

"It  is  submitted  that  the  question  of  jurisdiction  lias 
been  conclusively  determined  ])y  tliis  Court's  ruling  in 
Stauifer  v.  Kxttij,  184  F.2d  9(i2  (C.A.  9)." 

and  on  p.  12  it  said  tliat  the  Judges  of  this  Coui't : 

"conclsivelv   determined    tlie   jurisdiction   of   Federal 
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Courts  iindoi'  tlie  Lanliaiii  Act  in  the  case  of  Staiiffcr  r. 
E.ilcij,  1S4  V:2d  9G2.  The  instant  case  is  on  all  fours 
with  the  Stauffer  case." 

Tlius,  if  this  Court  agrees  with  Tepco  (Tei)co  brief,  pp. 
23-27),  that  this  case  does  not  come  Avitliin  the  facts  of  the 
Stauffer  case,  that  Wallace  does  not  have  the  exclusive 
right  to  the  subject  matter  of  this  suit,  then  Wallace  admits 
it  is  out  of  court. 

(2)  Wallace  does  not  deny  and  in  effect  concedes  that 
these  four  designs  are  used  merely  for  decorating  hotel 
china  and,  therefore,  property  in  them  can  only  be  obtained 
by  following  the  statutory  re(iuirements  for  design  patent 
protection  or  for  copyright  protection. 

(3)  AVallace  does  not  deny  and  in  effect  concedes  that 
these  four  designs  are  neither  protected  by  Design  Letters 
Patent  or  by  copyright  and  that  the  time  for  so  protecting 
them  long  since  passed.  It  could  not  deny  this  for  this  was 
the  holding  of  the  Trial  Court  (R.  85). 

(4)  It  does  not  and  cannot  deny  and  therefore  concedes 
that  it  voluntarily  ])ut  each  of  these  designs  into  commerce 
without  any  statutory  protection.  While  Wallace  does  claim 
the  property  right  in  each  of  these  designs,  it  does  not 
deny  that  the  exclusive  rights  to  these  designs  are  lost  and 
pass  into  the  public  domain  merely  by  voluntarily  placing 
them  in  commerce  without  statutory  protection. 

(5)  Wallace  does  not  deny  and  in  effect  concedes  that  the 
copying  of  designs  in  the  public  domain  is  neither  unfair 
nor  unlawful. 

(G)  It  does  not  now  and  never  has  denied  and  therefore 
concedes  that  the  copying  of  unpatented  designs  used  to 
decorate  china  has  been  practiced  in  the  industry  by  itself, 
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as  well  as  others,  with  substantial  benefit  to  the  public  (R. 
77,  Defs.  Ex.  G,  H). 

(7)  Wallace  does  not  deny  and  in  effect  concedes  that 
Tejjco,  as  well  as  itself,  sells  only  to  dealers  and  further 
that  dealers  are  familiar  with  the  manner  of  marking  china- 
ware  and  indicating  the  source  of  manufacture.  All  Tepco 
products  are  individually  marked  with  Tepco's  trade- 
mark and  so  each  dealer  and  each  purchaser  has  at  all 
times  the  customary  means  for  correctly  identifying  the 
products  at  Tepco's  (R.  72,  79). 

(8)  Wallace  does  not  deny  and  accordingly  concedes  that 
there  has  never  been  any  })assing-oif  of  Tepco's  ])roducts 
as  and  for  Wallace's  products  nor  is  any  passing-off  alleged 
in  the  complaint.  It  does  state  that  there  has  been  con- 
fusion in  one  or  two  instances  and  this  is  treated  later  in 
this  brief  (see  infra,  p.  10).  The  fact  still  stands  that  there 
has  never  been  any  fraud  or  deceit  by  Te])co  and  there  never 
has  been  a  sale  of  Tepco  products  as  and  for  Wallace's 
l^roducts. 

(9)  Of  great  significance  is  the  fact  that  Wallace  does 
not  now  deny  that  it  is  seeking  a  mono]K>ly  in  these  designs 
in  perpetuity  and  in  contravention  of  the  Design  Patent 
Laws  of  the  United  States,  as  set  forth  in  the  Tepco  brief, 
p.  33. 

(10)  Also  of  importance  is  that  Wallace  does  not  deny 
the  rule  announced  in  the  Mast,  Foos  case,  177  U.8.  48ri, 
495,  and  its  a])plicability  to  the  unfaii"  competition  cause  of 
action  (Tepco  l)rief,  p.  39).  It  i)asses  off  tlie  inference  to 
this  case  with  a  statement  that  the  principle  is  correct  l)ut 
the  facts  are  different,  without  making  any  effort  to  shoAv 
what  the  facts  were  or  how  they  differ.    The  })rinci])]e  of 
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tlie  Mast,  Fooa  case  is  tliat  a  Court  of  Ai)peals  could,  on  an 
appeal  from  an  order  granting  a  preliminary  injunction, 
not  only  reverse  the  order  for  the  injunction,  but  dismiss 
the  complaint  prior  to  the  taking  of  any  testimony  or  the 
filing  of  an  answer.  That  is  precisely  the  situation  here  and 
the  rule  is  ai)plicable  to  this  case.  There  is  no  eciuity  in  tlie 
complaint  for  unfair  competition  and  the  defects  cannot  be 
cured  by  amendment. 

With  these  important  facts  and  propositions  of  law  in 
both  causes  of  action  not  in  dispute  or  controverted  by 
Wallace,  nmch  of  the  Court's  labors  in  connection  with  this 
appeal  are  eliminated. 

PART  II. 
Wallace  Errors  in  Stating  the  Record 

The  second  part  of  this  brief  is  devoted  to  the  errors 
made  by  Wallace  in  stating  the  facts  in  the  record.  In  most 
instances  they  are  iterated  and  reiterated  several  times, 
presumably  in  the  useless  hope  that  mere  repetition  will 
make  them  true. 

(1)  The  Wallace  brief,  although  asserting  that  the  four 
names  "Hibiscus",  "Magnolia",  "Tweed",  and  "Shadowleaf" 
are  merely  trade  names,  presents  a  studied  confusion  and 
recurrent  reference  to  these  same  four  names  as  trade- 
marks. The  Court  will  observe  that  whenever  they  are 
referred  to  as  trade-marks,  no  reference  to  the  record  is 
made,  or  if  made,  the  record  does  not  support  the  state- 
ment. For  example,  Wallace  brief,  ]).  3 : 

"Plaintiff  was  the  first  to  aj^propriate  certain  trade 
inarls  or  trade  names  for  the  identification  of  its  china, 
the  names  in  question  being  'Shadowleaf,'  'Tweed,' 
'Hibiscus'  and  'Magrnolia'  ". 
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"Plaintiff  appropriated  and  used  tliese  specific  trade 
names  or  fradc  marlxs  to  indicate  the  nature,  quality 
and  source  of  its  china  (R.  5)."  Wallace  brief,  p.  (5. 

"Defendant  copied  plaintiff's  patterns,  and  marked 
their  containers  with  the  same  trade  marks  as  used 
by  plaintiff  *  *  *"  Wallace  brief,  p.  7. 

"These  trade  marhs  are  applied  to  the  containers  in 
which  the  hotel  china  is  shipped  *  *  *"  Wallace  brief, 
p.  9. 

"These  patterns  and  trade  marks  are  well  known  in 
the  trade  and  represent  good  will  and  reputation  of 
plaintiff."  Wallace  brief,  p.  9. 

"in  addition  to  actual  misapproxjriation  of  plaintiff's 
trade  marks  *  *  *"  Wallace  brief,  p.  13. 

"The  Use  of  Identical  Trade  Marks  by  Defendants 
***"  Wallace  brief,  p.  16. 

The  repetition  is  sufficient  to  indicate  that  reference  to 
Wallace  ownership  of  trade-marks  was  not  accidental  or 
mere  inadvertence. 

On  the  contrary,  the  allegations  are  as  follows :  In  the 
Complaint  (R.  5) : 

"6.  Plaintiff  alleges  that  it  used  and  is  using  distinc- 
tive trade  names  or  trade  marks  to  indicate  the  nature, 
quality  and  source  of  its  china;  that  among  the  trade 
names  so  appropriated  and  used  hy  plaintiff  are 
'Shadowleaf,'  '  Tweed,'  'Hibiscus'  and  'Magnolia';  that 
plaintiff  uses  the  said  trade  names  in  connection  with 
its  china  bearing  distinctive  patterns  and  a})iilies  said 
trade  names  to  containers  in  which  said  china  is 
shipped  and  sold  *  *  *" 

"That  Exhibit  1,  attached  hei'eto,  is  a  pattern  trans- 
fer originated  by  plaintiff  and  known  by  the  trade 
name  'Shadowleaf  *  *  *"  (R.  fi). 
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"S.  Plaintiff  alleges  that  the  various  trade  names  and 
each  of  them  appropriated  and  used  by  plaintiff  *  *  *" 
(R.6). 

"that  defendants  have  copied  various  of  plaintiff's  orig- 
inal patterns,  including  the  patterns  known  by  the 
trade  names  'Shadowleaf,'  'Tweed,'  'Hibiscus'  and 
'Magnolia' ***"(R.  7). 

"Plaintiff  alleges  that  the  sale  of  china  by  defendants 
under  the  trade  names  first  appropriated  and  used  by 
plaintiff  ***"(R.  9). 

There  is  no  reference  or  allegation  in  the  complaint  that 
these  four  names  are  trade-marks.  There  is  also  no  refer- 
ence to  any  trade-mark  in  the  motion  for  preliminary  in- 
junction (K.  21-24)  or  in  the  supporting  affidavits  (R.  24- 
61)  or  in  the  order  to  show  cause  (R,  63-64). 

(2)  Wallace  states  with  finality  that  purchasers  have 
been  deceived  and  confused  by  defendants.  The  AYallace 
brief  says  (p.  4) : 

"Former  purchasers  of  x^laintiff  lonrchased  defendants' 
copies,  believing  them  to  originate  with  plaintiff  and 
then  complained  to  plaintiff  when  the  copies  developed 
faults." 

"The  purchasers  have  been  deceived."  Wallace  brief, 
p.  7. 

"Such  slavish  copying  has  deceived  plaintiff's  cus- 
tomers." Wallace  brief,  p.  10. 

"This  results  in  deception  and  confusion  to  pur- 
chasers." Wallace  brief,  p.  13. 

To  be  sure,  the  complaint  contains  allegations  that  the 
acts  of  defendants  deceived  the  public  (R.  8)  and  are  calcu- 


11 

lated  to  deceive  the  public  and  constitute  palming  off  (R. 
9).  But  these  allegations  do  not  establish  a  prima  facie 
showing  in  view  of  the  denial  of  the  allegations. 

The  affidavit  of  Harold  K.  Kobertson,  who  is  an  employee 
of  one  of  Wallace's  dealers  in  Long  Beach,  is  principally 
relied  upon  by  Wallace  to  establish  the  fact  of  confusion. 
The  affidavit  is  the  hearsay  report  of  one  instance  which 
is  not  identified  as  to  time,  place,  name  or  in  any  other 
manner.  Being  completely  hearsay,  there  is  no  way  to  test 
its  truth  and  the  statement  is  said  to  be  supported  in  the 
Wood  affidavit.  However,  in  checking  the  record  reference, 
the  page  is  to  the  Delaney  affidavit  and  not  to  Wood.  Wood, 
who  was  president  of  Wallace,  merely  stated  (R,  -42)  that 
he: 

"has  examined  china  manufactured  and  sold  by  Tepco 
and  bearing  said  pattern  and  deponent  states  that  the 
Tepco  vvare  is  deceptively  similar  to  the  ware  manufac- 
tured and  sold  by  Wallace  China  Co.,  Ltd.  and  deceives 
the  public  into  the  belief  that  the  copies  are  products 
made  by  deponent's  corx3oration." 

This,  obviously,  is  merely  the  expression  of  an  opinion 
and  is  not  founded  on  any  facts.  Mr.  Delaney  is  Sales  Man- 
ager for  Wallace  and  a  highly  prejudiced  affiant.  Without 
in  any  way  identifying  what  patterns  were  involved,  this 
affiant  merely  states  (R.  49)  that  he : 

"personally  knows  that  Tepco  has  sold  its  copies  to 
restaurants  which  originally  bought  Wallace  china  and 
that  said  restaurants  were  deceived  in  believing  that 
what  they  bought  from  Tepco  was  a  i)roduct  of  Wal- 
lace China  Co.,  Ltd. ;" 
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To  be  sure,  the  inference  is  tliat  the  statement  relates  to 
the  four  i)atterns  here  in  suit,  Imt  it  is  a  serious  matter  to 
grant  an  injunction  and  stoj)  a  man's  business  on  the  basis 
of  inference  which  has  tlie  further  fatal  defect  of  being 
merely  hearsay.  Here  again  the  statement  is  of  no  i)roba- 
tive  value. 

It  is  ujion  these,  and  only  these  unsui)ported,  hearsay  and 
vague  statements  that  Wallace  claims  to  have  made  a  show- 
ing of  confusion  in  the  trade.  It  does  not  deny  and  never 
has  denied  that  all  Tepco  products  bear  the  Tepco  trade- 
mark and  that  every  purchaser  has  in  his  hands,  accurate 
and  unassailable  means  for  identifying  the  source  of  origin 
of  each  i)iece  in  the  accepted  and  customary  manner  so 
there  could  not  be  any  fraud  or  deceit.  Likewise  it  must  be 
remembered  that  the  purchasers  are  experts — dealers — 
and  are  thoroughly  familiar  with  the  trade-marks  and  mark- 
ings of  manufacturers.  It  does  not  deny  that  purchasers 
may  be  mistaken  and  confused  without  any  legal  or  moral 
wrong.  Canal  Co.  i:  Clark,  80  U.S.  311,  327;  Kellogg  Co.  v. 
Xatioual  Biscuit,  305  U.S.  111.  There  must  be  accompany- 
ing fraud  or  deceit,  which  is  not  present  in  this  case. 

(3)  Wallace,  in  its  brief  (p.  12),  says  that  Tepco's  attack 
on  the  jurisdiction  of  the  District  Court  is  not  made  in 
good  faith  because  jurisdiction  has  been  admitted,  and 
refers  this  Court  to  two  places  in  tlie  record  (one  of  which 
is  incorrect)  and  to  defendants'  answer  and  counterclaim, 
which  is  not  a  part  of  this  record. 

If  the  Court  will  examine  the  first  reference  to  the  record 
(R.  105),  it  will  see  that  this  remark  was  made  by  counsel 
during  defendants'  request  for  a  short  extension  of  time 
for  the  hearing  on  the  preliminary  injunction.   One  of  the 
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grounds  being  urged  waa  the  Court's  lack  of  jurisdiction 
and  time  to  thoroughly  research  the  principle  enunciated 
in  Stauffer  v.  Exley.  In  this  connection,  this  Court  is  re- 
ferred to  an  earlier  portion  of  the  record  (R.  98).  In  Wal- 
lace's second  reference  (which  should  be  R.  113),  it  will  be 
observed  that  this  subject  was  prefaced  by  the  following 
quotation  (R.  113) : 

"Now,  as  I  indicated  earlier,  Your  Honor,  I  think  there 
is  a  very  serious  doubt  as  to  the  jurisdiction  of  this 
case." 

And  immediately  following  the  quote  referred  to  by  Wal- 
lace, counsel  stated  (R.  113) : 

"But  I  think  also  in  this  case,  the  Stauffer  case  there 

was  a  distinguishing  feature." 

Tepco  is  confident  that  reference  to  the  text  of  the  record 
from  which  these  two  sentences  were  lifted  will  indicate  to 
this  Court  which  party  is  acting  in  good  faith. 

(4)  The  Wallace  brief  constantly  states  Tepco  does  not 
urge  that  the  findings  of  fact  and  conclusions  of  law  are 
in  error.  Samples  of  such  a  statement  are  found  in  the 
Wallace  brief  on  pages  4,  8-11. 

To  show  the  utter  preposterousness  of  these  statements, 
all  that  is  necessary  is  to  compare  Tepco's  Concise  State- 
ment of  Points  (R.  144)  and  the  Specification  of  Errors 
(Tepco  brief,  pp.  7-9)  with  the  Findings  of  Fact  and  Con- 
clusions of  Law  (R.  83) : 

Tepco  point  1  (R.  144)  and  Specification  of  Error  1 
(brief  p.  7),  ^vith  Finding  5  and  Conclusion  I. 

Tepco  point  2  (R.  144)  and  Specification  of  Error  2 
(brief  p.  7),  with  Finding  G  and  Conclusion  II. 
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Tepco  point  3  (R.  145)  and  Si)ecifK'ation  of  Error  3 
(brief  p.  8),  with  Conclusion  III. 

Tepco  point  4  (R.  145)  and  Specification  of  Error  4 
(brief  p.  8),  with  Finding  8  and  Conclusion  IV. 

Tepco  point  5  (R.  145)  and  Specification  of  Error  5 
(brief  p.  8),  with  Findinii^  7  and  Conclusion  V. 

Tepco  point  (i  ( R.  145)  and  Specification  of  Error  6 
(brief  p.  8),  with  Conclusion  VI. 

Tepco  can  only  conclude  that  this  flagrant  disregard  of 
the  record  indicates  either  a  complete  confusion  as  to  the 
facts  and  the  law,  or  a  deliberate  attempt  by  Wallace  to 
mislead  this  Court. 

PART  III. 
Fallacies  of  the  Wallace  Arguments 

Perhaps  the  fallacies  of  the  Wallace  arguments  are  best 
shown  by  reference  to  the  heading  "The  Princi])les  Apx)li- 
cable  to  This  Case"  (Wallace  brief,  p.  15)  and  the  authori- 
ties which  are  said  to  support  these  principles. 

(1)  No  one  denies  the  general  statement  that  trade-marks 
and  trade  names  represent  good  will.  P3ut  before  there  can 
be  any  property  to  protect  and  to  w^hich  good  Mali  can 
attach,  Wallace  must  first  show  that  it  has  trade-marks 
or  that  it  has  trade  names,  and  next,  that  its  owns  them 
exclusively.  No  trade-marks  are  alleged  and  so  no  good 
will  can  attach.  What  Wallace  calls  trade  names  in  fact 
are  not  trade  names  (Tepco  brief,  i)p.  19-22).  Accordingly, 
Wallace  has  no  property  rights  in  trade-marks  or  trade 
names  which  can  be  protected  by  this  t^ourt. 

(2)  It  is  said  that  the  use  of  identical  trade-marks  by 
the  defendants   raises  a  presumption   of  fraud    (AVallace 
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brief,  p.  16).  There  being  no  trade-marks  involved  in  this 
case,  there  is  no  use  of  identical  trade-marks  which  could 
give  rise  to  any  presumption.  Likewise,  there  is  no  use  of 
trade  names  which  could  give  rise  to  constructive  fraud. 

(3)  It  is  said  that  Wallace  has  a  property  right  in  the 
patterns  which  it  originated  and  used  (AVallace  brief,  p. 
16).  There  can  be  no  dispute  that  these  four  designs  have 
no  other  purpose  or  function  than  to  decorate  hotel  china 
and  that  such  decoration  does  not  in  any  way  change  the 
form,  (juality,  size  or  shape  of  the  merchandise.  The  law 
is,  and  has  been  since  the  case  of  Patterson  v.  Conimon- 
ivealth,  97  U.S.  501;  24  L.Ed.  1115  as  stated  in  the  Tepco 
brief  (p.  28),  a  man  may  protect  his  new  designs  by  design 
l)atents  or  by  copyright,  and  if  he  avails  himself  of  the 
statutory  protection  he  then  secures  a  monopoly  in  them 
for  a  limited  period  of  time,  but  if  he  does  not,  he  lias  no 
right  to  exclude  others  from  the  free  use  thereof.  "Wallace 
did  not  see  fit  to  avail  itself  of  statutory  protection  but 
allowed  its  designs  to  go  into  the  public  domain.  Accord- 
ingly, AVallace  does  not  have  the  exclusive  rights  or  owner- 
ship of  these  designs  which  are  tlie  subject  matter  of  this 
suit. 

What  authority  does  Wallace  show  to  support  its  posi- 
tion that  it  owns  these  designs?  Merely  that  Wallace  em- 
ployed artists  to  make  them.  What  ownership  can  there  be 
apart  from  ownership  authorized  by  statute  and  obtained 
by  design  patent  or  copyright  when  designs  are  used  in 
commerce  ? 

The  cases  cited  as  supporting  tlie  Wallace  ownership  of 
such  designs  do  not  do  so.  Li  McGill  Mfq.  Co.  r.  Lehifou 
Mfg.  Co.,  43  F(2)  607,  the  District  Court  held  that  plain- 
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tiff's  fixtures  had  acciuired  a  secondary  meaning  due  to  tlie 
shape  and  (ippcaraiice.  There  is  no  allegation,  claim  or 
finding  of  secondary  meaning  in  the  i)resent  case. 

In  Keller,  Inc.  r.  Chicago  Pneumatic  Tool,  29S  Fed.  52, 
57  (C.C'.A.  7)  decorative  designs  Avere  not  involved,  much 
less  the  (luestion  of  exclusive  ownership  of  designs  by 
merely  hiring  artists  to  make  them. 

In  Krem-Ko  Co.  r.  R.  G.  Miller  and  Sons,  Inc.,  08  F(2) 
872  (CCA.  2),  the  only  design  involved  was  the  patented 
design  of  a  bottle  which  was  held  invalid.  In  view  of  the 
invalidity,  it  was  further  held  that  there  was  no  unfair 
competition  by  defendant's  use  of  this  same  bottle,  even 
though  he  was  a  former  enqjloyee  and  even  though  he  used 
it,  as  the  plaintiff  did,  for  a  chocolate  drink,  if  the  public 
was  not  deceived.  The  Court  held  thei'e  was  no  exclusive 
property  right  in  the  design  of  the  bottle. 

In  Stetvart  v.  Hudson,  222  Fed.  584,  587,  no  design  fea- 
tures were  involved  and  no  pattei'n  was  before  the  Court. 

In  Baldwin  v.  Grier  Brothers,  215  Fed.  735,  737,  no  deco- 
rative design  or  pattern  was  involved. 

Schechter  v.  U.  S.,  295  U.S.  531,  532;  79  L.Ed.  1570,  1581 
does  not  apply  because  there  can  be  no  misappropriation 
of  a  design  which  belongs  to  the  i)ublic  and  freely  available 
to  everyone. 

Wallace  would  not,  or  could  not,  and,  in  fact,  did  not 
secure  the  statements  under  oath  required  for  design  patent 
applications  (35  U.S.C.A.  §35,  R.S.  4892)  that  the  artists 
hired  by  it  to  make  these  four  designs  were  in  fact  the 
originators  of  these  designs. 

(4)  The  matter  of  trade  dress  is  not  here  involved.  The 
correct  rule  of  law  in  decorative  un])atented  designs  and 
their  use  by  the  public  is  set  forth  in  the  Tepco  brief, 
pp.  29-32. 
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In  addition  the  decoration  of  an  article  of  commerce, 
the  trade  dress  cannot  acquire  the  status  of  a  trade-mark 
for  the  attachment  of  good  will.   In  Burgess  Battery  Co.  v. 

Marzall, F.S :  92  U.S.P.Q.  90  (D.C.,  Dist.  Col.— 

1951)  the  plaintiff  sought  to  compel  registration  of  the 
decorative  appearance  of  its  battery  case  as  a  trade-mark 
under  the  Lanham  Act.  In  deciding  against  plaintiff,  Dis- 
trict Judge  Youngdahl  held  (p.  91) : 

"However,  assuming  arguendo,  that  res  judicata 
does  not  bar  plaintiff  is  this  case,  it  seems  clear  that 
the  design  in  f{uestion  is  merely  the  dress  of  the  goods 
and  is  inherently  incapable  of  acquiring  the  status  of 
a  trade  mark  under  the  1946  Act." 

(5)  Fraudulent  intent  is  presumed  from  the  identity  in 
appearance  and  words  (Wallace  brief,  p.  19).  This,  of 
course,  is  not  the  law.  The  law  is,  as  indicated  in  the 
Shredded  Wheat  case,  305  U.S.  Ill,  that  where  tlie  un- 
patented design  and  the  generic  name  for  the  article  are 
both  in  the  public  domain,  as  is  the  case  here,  a  person 
is  only  required  to  identify  his  products  so  as  to  rea- 
sonably distinguish  them  from  those  of  other  manufac- 
turers. Tepco  has  identified  its  products  with  its  own  trade- 
mark and  clearly  and  permanently  marked  its  products  to 
distinguish  them  from  chinaware  of  other  manufacturers. 

(6)  Wallace  states  "Unless  defendants  can  show  that  the 
findings  are  in  substantial  error,  the  judgment  must  be  af- 
firmed" (Brief,  p.  4).  This  is  not  the  law  and  certainly  it 
is  not  the  law  on  questions  of  Federal  Jurisdiction.  Defend- 
ants do  not  have  the  burden  of  proof  on  the  matter  of 
jurisdiction.  Since  Federal  jurisdiction  is  wholly  statu- 
tory, the  rule  in  the  Federal  Courts  is  that  jurisdiction  is 
never  presumed,  and  the  burden  is  on  the  plaintiff  to  prove 


18 
facts  establishing  the  Court's  jurisdiction.  The  correct  v\\\v 
is  stated  in  the  following  Supreme  Court  cases : 

In  the  opinion  of  Mr.  Justice  Hughes  in  McXutt  v.  Gen- 
eral Motors  Accept,  Corp.,  298  U.S.  178;  80  L.Ed.  1135,  it 
was  held  (p.  1141): 

"The  prerequisites  to  the  exercise  of  jurisdiction  are 
specifically  defined  and  the  plain  import  of  the  statute 
is  that  the  District  Court  is  vested  with  authority  to 
inquire  at  any  time  whether  these  conditions  have  been 
met.  They  are  conditions  uhick  must  he  met  hy  the 
party  who  seeks  the  exercise  of  jurisdiction  iu  his 
favor.  He  must  allege  in  his  pleading  the  facts  essen- 
tial to  show  jurisdiction.  If  he  fails  to  make  the 
necessary  allegations  he  has  no  standing. 

"The  authority  which  the  statute  vests  in  the  court  to 
enforce  the  limitations  of  its  jurisdiction  jirecludes  the 
idea  that  jurisdiction  may  be  maintained  by  mere 
averment  or  that  the  i)arty  asserting  jurisdiction  may 
be  relieved  of  his  burden  by  any  formal  procedure. 
If  his  allegations  of  jurisdictional  facts  are  challenged 
by  his  adversary  in  any  appropriate  manner,  he  must 
support  them  by  comi)etent  proof.  And  where  they  are 
not  so  challenged  the  court  may  still  insist  that  the 
jurisdictional  facts  be  established  or  the  case  be  dis- 
missed, and  for  that  purpose  the  court  may  demand 
that  the  party  alleyiny  jurisdiction  justify  his  alleya- 
tions  hy  a  jjreponderauce  of  evidence. 
******* 
"There  was  thus  no  showing  that  the  District  Court 
had  jurisdiction  and  the  bill  should  have  been  dis- 
missed upon  that  ground." 

In  KVOS  r.  Associated  Press,  299  U.S.  269;  SI  L.Ed.  183, 
the  opinion  by  Mr.  Justice  Roberts  holds  (p.  188) : 
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"But  where  the  allegations  as  to  the  amount  in 
controversy  are  challenged  by  the  defendant  in  an 
appropriate  manner,  the  plaintiff'  must  support  them 
by  competent  proof. 

******* 

"it  did  not  assume  the  truth  of  the  bill's  averments 
and  assert  that  in  spite  of  their  truth  the  complaint 
failed  to  state  a  case  within  the  court's  jurisdiction. 
On  the  contrar}^  the  motion  traversed  the  truth  of  the 
allegations  as  to  amount  in  controversy  and  in  sup- 
port of  the  denial  recited  facts  dehors  the  complaint." 

The  matter  of  Federal  jurisdiction  of  l)oth  causes  of 
action  was  challenged  by  Tepco  at  the  hearing  (R.  105,  113, 
114)  and  on  this  appeal  (R.  145,  brief,  p.  8).  This  placed 
the  burden  of  proof  squarely  upon  Wallace.  That  neither 
Wallace  nor  the  Trial  Court  inquired  into  this  matter  is 
clear  from  the  following  (R.  133) : 

"Mr.  Miketta:    *  *  *  Is  your  Honor  interested  in  the 

question  of  jurisdiction? 

"The  Court:   No." 

There  is  no  proof  to  supjiort  jurisdiction  of  a  Federal 
Court  in  either  of  the  two  causes  of  action,  and  the  com- 
plaint should  have  been  dismissed  on  this  ground  alone. 
Such  a  failure  is  a  clear  abuse  of  discretion. 

(7)  Wallace's  assertion  that  the  Tepco  Opening  Brief 
"is  so  confused  and  self  contradictory  that  it  falls  flat  and 
is  of  no  help  to  either  defendants  or  Your  Honors"  (Brief, 
p.  6)  brings  into  focus  that  the  Tepco  l)rief  was  written  and 
presented  as  a  heli)ful  document  to  tliis  Court.  So  far  as 
Wallace  is  concerned  all  Tepco  can  do  is  sn])ply  tlie  ideas 
and  the  Avords  to  express  them,  not  the  intelligence  to 
understand  them. 
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CONCLUSION 

Tepco  urges  the  i-eversal  of  the  Judgment  and  the  dis- 
missal of  tlie  complaint  according  to  the  rule  of  the  Mast, 
Foos  Case,  in  the  interests  of  justice  and  to  prevent  the 
unnecessary  expense  and  groundless  litigation. 

Dated  at  San  Francisco,  California,  this  1st  day  of 
February,  1952. 

Respectfully  submitted, 

Henry  Gifford  Hardy 

2(510  Rus8  Building 

San  Francisco  4,  California 

Hauerken,  St.  Clair  &  Viadro 

585  Russ  Building 

San  Francisco  4,  California 

Attorneys  for  Defendants- 
Appellants 
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No.  13,094 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Antone  Pagliero  and  Arthur  Pagliero,  general  part- 
ners doing-  business  as  Technical  Porcelain  &  China- 
ware  Co., 

D  efendants-A  ppellan  ts, 
vs. 

Wallace  China  Co.,  Ltd.,  a  corporation. 

Plain  tiff -A  pp  ellee. 


PETITION  FOR  REHEARING. 


Wallace  China  Co.,  Ltd.,  respectfully  and  earnestly 
petitions  this  Court  for  rehearing,  pursuant  to  Rule  25 
of  this  Court,  on  the  point  of  unfair  competition  arising 
from  the  use  of  the  Wallace  patterns  or  ornamentations 
referred  to  in  Section  B  of  this  Court's  opinion  filed  July 
1,   1952. 

Appellants  (Tepco)  had  appealed  from  the  issuance  of 
preliminary  injunction  restraining  Tepco  from  copying 
four  chinaware  patterns  originated  by  Wallace.  Wallace 
has  not  had  an  opportunity  of  presenting  evidence  as  yet. 
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The  grounds  upon  which  rehearing  is  requested  are  the 
following : 

1.  This  Court's  opinion  states: 

"On  the  other  hand,  where  the  feature  or,  more 
aptly,  design,  is  a  mere  arbitrary  embellishment,  a 
form  of  dress  for  the  goods  primarily  adopted  for 
purposes  of  identification  and  individuality  and,  hence, 
unrelated  to  basic  consumer  demands  in  connection 
with  the  product,  imitation  may  be  forbidden  where 
the  requisite  showing  of  secondary  meaning  is  made." 

«*  *  *  Qj^g  ^^,]^Q  copies  them  (sic  Wallace  pat- 
terns) can  have  no  real  purpose  other  than  to  trade 
on  his  competitor's  reputation." 

The  above  statements  are  believed  to  be  true  and  Wal- 
lace respectfully  requests  that  it  be  given  full  opportunity, 
at  a  trial  on '  the  merits,  to  show  that  the  instant  case 
comes  within  the  rule  stated  hereinabove  and  entitling 
Wallace  to  relief.  Rehearing  is  therefore  respectfully 
requested  and  a  modification  of  the  opinion  is  urged  so  as 
to  permit  Wallace  to  have  its  day  in  court. 

2.  The  Court's  opinion  is  based  upon  a  finding  of 
fact,  i.  e.,  that  a  design  or  ornamentation  on  a  piece  of 
china  is  functional.  This  Court,  by  its  opinion,  has  modi- 
fied the  preliminary  injunction  upon  reaching  a  conclusion 
that  the  designs  or  patterns  in  question  are  functional. 
Whether  ornamentation  on  a  dish  is  "functional"  (as  this 
term  is  defined  in  the  authorities)  or  is  not  functional 
has  not  been  briefed  or  argued.    Wallace  has  not  had 
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an  opportunity  of  presenting  evidence  on  this  point.  Your 
Honors'  opinion  does  not  hold  that  the  District  Court 
abused  its  discretion;  the  opinion  may  prevent  Wallace 
from  presenting  evidence  on  the  question  of  functionality, 
during  trial.  It  is  proper  for  this  Court  to  call  attention 
to  this  question  of  functionality  of  an  ornamentation,  but 
it  is  believed  that  such  question  should  be  determined 
upon  trial  on  the  merits,  after  evidence  is  taken  and 
the  point  properly  briefed  and  argued.  A  rehearing  is 
respectfully  urged  for  the  purpose  of  permitting  Wallace 
to  present  its  views  as  to  the  lack  of  functionality  in  the 
patterns.  Callmann,  an  authority  on  unfair  competition, 
states : 

"Functional  features  are  of  a  technical  not  an 
ornamental  nature,  *  "^  ^."  (Callmann,  Unfair  Com- 
petition and  Trade  Marks,  Vol.  2,  p.  1042;  1945  ed.) 

Functional  elements  have  been  repeatedly  defined  as  "ele- 
ments of  mechanical  construction"  which  are  necessary  to 
permit  "practical  operation  of  the  article."  Under  this 
test,  a  handle  on  a  cup  is  functional,  but  the  ornamenta- 
tion is  not.  Ornamentation  is  not  necessary  to  the  me- 
chanical construction  or  proper  functioning  of  a  cup.  The 
ornamentation  identifies  the  source  of  the  article. 

3.  The  question  before  this  Court  affects  the  entire 
ceramic  industry  and  is  of  great  importance.  It  is  a  case 
of  first  impression  in  this  Circuit,  and  your  Honors' 
opinion  will  control  all  of  the  District  Courts  in  this 
circuit.     It  is  urged  that  Wallace  be  given  an  opportunity 


to  discuss  the  question  before  this  Court  so  that  the  Court 
be  fully  advised. 

4.  It  is  further  urged  that  the  opinion  requires  clarifi- 
cation because  it  is  based  upon  a  conclusion  as  to  func- 
tionality of  a  pattern  or  ornamentation  and  the  two  cases 
from  which  such  conclusion  has  been  derived  by  this 
Court  have  been  characterized  by  Callmann  (Unfair  Com- 
petition and  Trademarks,  cited  in  the  opinion)  as  ''*  *  * 
contrary  to  the  weight  of  authority  *  *  *."  (Callmann 
Note  4,  Sec.  77.4(e)(3),  p.  1041.) 

It  is  doubted  whether  your  Honors,  by  the  opinion  in 
this  case,  want  to  overrule  the  rule  expressed  in  Brooks 
V.  Great  Atlantic  &  Pacific  Tea  Co.,  92  F.  2d  794  (C.  A. 
9).  There  your  Honors  found  unfair  competition  and 
stated  that 

"^  *  *  the  test  is,  when  such  goods  are  not 
placed  side  by  side,  would  an  ordinarily  prudent  pur- 
chaser be  liable  to  purchase  the  one,  believing  that  he 
was  purchasing  the  other."  (Quoting  McDoitald  v. 
Mueller  183  Fed.  972,  974,  and  also  quoting  from 
Chesebrough  Manufacturing  Co.  v.  Old  Gold  Chem- 
ical Co.,  Inc.,  70  R  2d  383,  385.) 

Here,  the  record  shows  that  purchasers  were  deceived 
[R.  36  and  49].  They  were  deceived  by  the  defendants' 
appropriation  of  plaintiff's  property. 

**The  command  Thou  shalt  not  steal!'  is  as 
much  a  portion  of  the  law  of  the  courts  of  equity 
as  it  is  of  courts  of  law." 

Gines  v.  Cooper  &  Co.,  14  Ch.  Div.  596. 
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Stealing  should  not  be  condoned  under  the  guise  of  free 
competition. 

5.  It  is  submitted  that  in  this  case  there  exists  not 
only  copying,  but  copying  coupled  with  dishonest  con- 
duct and  overreaching  by  defendants,  and  therefore  the 
case  is  squarely  within  the  rule  of  International  News 
Service  v.  Associated  Press,  248  U.  S.  215.  The  cases 
referred  to  in  Cheney  Brothers  v.  Doris  Silk  Corporation, 
35  F.  2d  279  at  280,  included  dishonest  acts  not  present 
in  the  Cheney  case  and  for  that  reason  distinguished  from 
Cheney. 

Moreover,  it  appears  that  your  Honors  have  overlooked 
paragraph  9  of  the  complaint  in  this  case  [R.  6-7].  De- 
fendants did  more  than  copy  the  Wallace  patterns;  para- 
graph 9  of  the  complaint  charges  defendants  with  a  pre- 
meditated, willful  and  dishonest  course  of  conduct,  where- 
in (1)  defendants  conspired  with  an  engraver  (employed 
by  Wallace)  to  have  such  engraver  make  rollers  from 
which  the  copies  are  printed,  and  (2)  defendants  then 
made  and  sold  copies  under  Wallace  trademarks. 

Defendants'  complete  course  of  conduct,  the  combined 
effect  of  defendants'  acts,  should  be  considered. 


DISCUSSION. 

It  is  respectfully  iiri^ed  that  a  rehearing-  be  granted  in 
the  instant  case  because  of  its  great  importance.  This  is 
the  first  case  in  which  an  Appellate  Court  has  been  asked 
to  determine  whether  the  copying  of  an  ornamentation  on 
chinaware,  coupled  with  an  appropriation  of  trade- 
marks, constitutes  unfair  competition.  The  District  Court 
had  granted  a  preliminary  injunction  restraining  Tepco 
from  using  the  trade  names  and  from  using  the  specific 
patterns.  The  injunction  has  been  stayed  pending  appeal 
and  therefore  defendants  are  not  prejudiced  by  the  addi- 
tional time  which  will  be  consumed  in  rehearing  this  case. 

Because  of  its  primary  character,  this  case  is  of  great 
importance  not  only  to  Wallace  China  Co.,  Ltd.,  but  to 
all  manufacturers  of  chinaware.  The  decision  of  this 
Court  will  control  the  actions  of  the  District  Courts. 

Unfortunately,  although  this  Court's  opinion  is  based 
upon  the  conclusion  that  the  ornamentation  given  a  dish 
is  functional,  neither  of  the  parties  have  heretofore  con- 
tended that  the  patterns  were  functional,  and  this  question 
has  not  been  briefed  or  argued. 

A  restaurant  purchases  dishes  because  there  is  a  pri- 
mary need  for  dishes,  for  plates,  for  cups  and  saucers. 
The  purpose  or  use  of  the  dishes  as  receptacles  or  con- 
tainers for  food  and  drink  is  paramount. 

The  decoration  or  ornamentation  on  a  dish  does  not 
"*  *  *  promote  efficiency  for  the  purpose  to  which  it  is 
devoted."  (Marvel  &  Co.  v.  Pearl,  133  Fed.  160,  C.  C. 
A.  2).  Such  decoration  is  not  functional.  As  long  as  a 
cup  has  a  functional  handle  it  performs  the  purpose  for 
which  it  is  bought  irrespective  of  the  ornamentation  which 
may  be  applied  to  its  outer  surface. 
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It  is  urged  that  the  ornamentation  or  pattern  carried 
by  a  cup  or  a  plate  is  decorative  embellishment.  The 
Shadow  Leaf  pattern  may  appeal  to  some  and  the  Tweed 
pattern  may  appeal  to  others.  A  restaurant  owner  may 
purchase  the  Tweed  pattern  because  it  conforms  to  the 
color  scheme  and  decor  of  his  restaurant  whereas  another 
restaurant  keeper  may  prefer  the  Shadow  Leaf  pattern 
because  of  the  semi-tropical  decor  of  his  restaurant. 
In  both  instances,  however,  dishes  are  bought  because 
there  is  a  need  for  dishes,  cups  and  saucers  as  con- 
tainers for  food. 

It  is  urged  that  to  hold  the  ornamentation  on  a  cup  or 
saucer  to  be  functional  would  be  for  this  Court  to  judici- 
ally hold  that  a  person  purchases  dishes  not  because  he 
needs  dishes  for  the  purpose  of  serving  food  thereon,  but 
because  the  particular  pattern  on  the  dish  performs  some 
unknown  function  upon  the  purchaser's  ego  or  aesthetic 
sense. 

It  is  therefore  urged  that  this  case  be  set  for  rehearing 
and  Wallace  be  given  an  opportunity  of  discussing  the 
question  of  functionality,  it  being  sincerely  urged  and  con- 
tended by  Wallace  that  the  ornamentation  on  a  dish  is 
not  functional,  that  the  instant  case  differs  in  fact  from 
the  cases  referred  to  in  this  Court's  opinion  and  that  the 
opinion  should  be  modified  to  let  the  preliminary  injunc- 
tion stand,  whereby  the  District  Court  can  try  the  case  on 
the  merits,  during  which  the  parties  will  have  full  oppor- 
tunity to  present  evidence  and  defend  on  the  questions  of 
secondary  meaning  and  functionality. 

Dated  this  24th  day  of  July,  1952. 

C.  A.  MiKETTA, 

Attorney  for  Plaintiff-Appellee. 


Certificate  of  Counsel. 

It  is  hereby  certified  that  the  above  petition  for  rehear- 
ing and  modification  is  made  in  good  faith,  is  well  founded 
and  is  not  interposed  for  purposes  of  delay. 

C.    A.    MiKETTA, 

Attorney  for  Wallace  China  Co.,  Ltd. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civil  1135 

EUGENE  B.  SMITH  &  CO.,  INC., 

Plaintiff, 

vs. 

ELOY  GIN  CORPORATION  and  HOME 
INSURANCE  COMPANY, 

Defendants. 

MOTION  TO  DISMISS  AND  SEPARATE 
ANSWER  OF  THE  HOME  INSURANCE 
COMPANY 

Comes  Nov7  the  Home  Insurance  Company,  by 
its  attorneys,  Theodore  G.  McKesson  and  Robert 
H.  Renaud,  and  in  appearance  to  the  plaintiff's 
amended  complaint,  moves  the  Court  for  an  order 
dismissing  plaintiff's  amended  complaint  for  dam- 
ages by  reason  of  fire  loss,  on  the  grounds  and  for 
the  reasons  that  said  amended  complaint  is  based 
upon  a  claim  upon  a  contract  of  fire  insurance 
against  The  Home  Insurance  Company  and  is 
barred  by  the  statutes  of  limitations.  That  the 
plaintiff's  amended  complaint  fails  to  state  a  claim 
against  this  defendant  upon  which  relief  may  be 
granted. 

Wherefore,  the  defendant  prays  that  said 
amended  complaint  be  dismissed,  that  it  recover 
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judgment  against  the  plaintiff,  together  with  its 
costs  herein  incurred. 

THEODORE  G.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 
Attorneys  for  the  Defendant, 
The  Home  Insurance 
Company. 

Separate  Answer  of  The  Home 
Insurance  Company 

In  the  event  the  foregoing  Motion  to  Dismiss  is 
denied,  but  without  waiving  same,  in  further  ap- 
pearance to  plaintiff's  amended  complaint,  this 
defendant  admits,  denies  and  alleges: 

Not  being  advised  of  the  corporate  status  of  or 
of  the  assignment  of  said  claim  by  Eugene  B. 
Smith,  an  individual,  to  Eugene  B.  Smith  &  Co., 
denies  same  upon  information  and  belief  and  re- 
quires strict  proof  thereof.  Defendant  admits  that 
Eloy  Gin  Corporation  is  an  Arizona  corporation, 
and  admits  that  this  defendant  is  a  New  York 
corporation.  Admits  that  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  of 
$3,000.00. 

I. 

This  defendant  is  not  advised  as  to  whether  or 
not  Eugene  B.  Smith,  dba  Eugene  B.  Smith  &  Co. 
was  the  owner  of  40  bales  of  cotton  evidenced  by 
warehouse  receipts  on  and  prior  to  the  25th  day  of 
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January,  1946,  and  therefore  denies  same  upon  in- 
formation and  belief  and  requires  strict  proof 
thereof.  Admits  all  other  allegations  of  para- 
graph I. 

II. 
In  answer  to  paragraph  II  of  said  amended 
complaint,  this  defendant  admits  that  it  had,  prior 
to  January  25,  1946,  a  policy  of  fire  insurance,  No. 
6857,  insuring  Eloy  Gin  Corporation  against  loss 
by  fire,  but  denies  that  said  policy  of  fire  insur- 
ance was  for  the  benefit  of  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co.,  or  others  having  cotton  in 
the  possession  of  the  defendant  Eloy  Gin  Corpora- 
tion holding  receipt  therefor,  and  alleges  that  said 
policy,  among  other  things,  provides: 

^'This  policy  insures  Eloy  Gin  Corporation. 
Loss,  if  any,  to  be  adjusted  with  the  Insured 
named  herein  and  payable  to  Insured  ..." 

This  defendant  denies  that  it  has  any  liability 
whatsoever  to  Eugene  B.  Smith,  dba  Eugene  B. 
Smith  &  Co. 

III. 
In  answer  to  paragraph  III  of  said  amended 
complaint,  this  defendant  admits  that  on  or  about 
January  25,  1946,  a  fire  occurred  in  the  premises 
of  Eloy  Gin  Corporation  and  destroyed  39  bales  of 
the  said  40  bales  of  cotton.  Denies  that  said  bales 
of  cotton  had  an  actual  cash  value  at  the  date  of 
said  loss  of  $4,736.85,  and  in  that  regard  alleges 
that  the  reasonable  cash  market  value  of  said  cotton 
at  said  time  was  $4,028.61. 
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IV. 

In  answer  to  paragraph  IV  of  said  amended 
complaint,  this  defendant  admits  that  at  the  time 
of  said  loss  and  damage  by  fire  to  said  39  bales  of 
cotton,  that  same  were  in  the  physical  possession 
of  Eloy  Gin  Corporation  under  warehouse  receipts. 
Denies  that  said  39  bales  of  cotton  were  protected 
by  insurance  of  this  defendant,  and  in  that  regard 
alleges  that  only  Eloy  Gin  Corporation  was  pro- 
tected by  insurance  for  fire,  and  that  they  had  made 
a  separate  contract  with  the  assignee  of  plaintiff, 
whereby  Eugene  B.  Smith,  dba  Eugene  B.  Smith 
&  Co.  had  assumed  all  damage  and  loss  by  fire  of 
said  39  bales  of  cotton,  when  it  paid  the  drafts  for 
said  cotton  with  the  gin  receipts  attached. 

V. 

In  answer  to  paragraph  V  of  said  amended  com- 
plaint, this  defendant  denies  that  as  a  result  of  said 
fire  and  damage  to  the  39  bales  of  cotton  Eloy  Gin 
Corporation  became  liable  to  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co.  for  the  destruction  of  said 
cotton  by  fire.  Denies  that  the  Home  Insurance 
Company  by  virtue  of  its  policy  of  fire  insurance 
issued  to  the  defendant  Eloy  Gin  Corporation  be- 
came liable  for  damage  to  the  39  bales  of  cotton, 
and  denies  that  the  defendant's  policy  of  insurance 
inured  to  the  benefit  of  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co. 

VI. 

In  answer  to  paragraph  VI,  this  defendant  de- 
nies that  Eugene  B.  Smith,  dba  Eugene  B.  Smith 
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&  Co.  duly  made  a  claim  against  Eloy  Gin  Cor- 
poration for  the  amount  of  said  loss  and  damage, 
and  in  that  regard  alleges  that  the  National  Fire 
Insurance  Company  through  the  Cotton  Insurance 
Association  made  a  demand  upon  Eloy  Gin  Cor- 
poration for  such  loss  by  fire,  as  it  had  paid 
Eugene  B.  Smith,  dba  Eugene  B.  Smith  &  Co.  for 
the  loss  of  said  cotton  under  its  policy  of  marine 
insurance,  as  the  said  Eugene  B.  Smith  was  the 
owner  of  said  cotton  at  the  time  of  said  fire,  and 
the  risk  by  fire  of  said  39  bales  of  cotton  was 
assumed  by  the  said  Eugene  B.  Smith,  dba  Eugene 
B.  Smith  &  Co.  upon  his  paying  the  drafts  for 
said  cotton,  evidenced  by  gin  receipts,  which  had 
been  done  prior  to  January  25,  1946.  This  defend- 
ant denies  that  Eloy  Gin  Corporation  filed  a  proof 
of  loss  with  this  defendant  for  said  loss.  Admits 
that  this  defendant  has  refused  to  pay  Eugene  B. 
Smith  &  Co.  and/or  its  insurance  carrier,  National 
Fire  Insurance  Company,  through  the  Cotton  In- 
surance Association. 

VII. 

Not  being  advised  of  the  truth  or  falsity  of  the 
allegations  of  paragraph  VII,  this  defendant  de- 
nies same  upon  information  and  belief  and  requires 
strict  proof  thereof. 

VIII. 

Further  answering  plaintiff's  amended  complaint, 
this  defendant  alleges  that  same  fails  to  state  a 
claim  against  this  defendant  upon  which  relief  may 
be  granted,  and  alleges  that  more  than  one  year 
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has  expired  since  said  loss,  and  that  if  the  plaintiff 
had  a  cause  of  action  against  this  defendant  its 
right  to  bring  such  an  action  expired  within  twelve 
months  after  January  25,  1946,  and  that  this  action 
was  not  brought  for  almost  two  years  after  Janu- 
ary 25,  1946. 

IX. 

Further  answering  said  amended  complaint  and 
in  complete  bar  thereof,  this  defendant  alleges  that 
in  November,  1945,  the  plaintiff's  assignee  executed 
two  purchase  orders  for  a  1,000  bale  lot  and  a  300 
bale  lot  of  cotton  from  Eloy  Gin  Corporation, 
which  was  confirmed  in  writing,  which  provided, 
among  other  things,  the  grade,  staple,  price,  weights 
and  delivery  of  not  less  than  100  bale  lots  as  fast  as 
ginned  and  grades  obtained.  That  said  agreements 
among  other  things  provided  as  follows:  that  the 
insurance  on  the  cotton  so  purchased  in  the  said 
contracts  should  be  at  "sellers'  risk  until  payment 
completed";  that  said  contracts  further  provided 
that  the  seller,  Eloy  Gin  Corporation,  was  to  be 
paid  on  sight  draft  mth  gin  yard  receipts  attached, 
together  with  grade  receipts,  through  the  Valley 
National  Bank  at  Phoenix,  Arizona. 

That  said  written  sale  and  purchase  contracts 
were  fully  carried  out  prior  to  January  25,  1946, 
the  date  of  the  fire  alleged  in  plaintiff's  amended 
complaint:  that  the  39  bales  of  cotton  alleged  to 
have  been  destroyed  in  plaintiff's  amended  com- 
plaint, upon  which  it  alleges  it  held  gin  receipts, 
were  paid  for  more  than  a  month  before  the  date 
of  said  fire  by  draft  drawn  by  Eloy  Gin  Corpora- 
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tion  upon  the  plaintiff's  assignee  through  The  Val- 
ley National  Bank,  and  that  in  accordance  with 
said  contracts  the  payment  of  all  of  said  1300  bales 
of  cotton  had  been  completed  on  or  before  the  date 
of  said  fire,  and  that  therefore  all  risk  on  said 
cotton  was  thereafter  upon  the  buyer,  assignee  of 
plaintiff  herein  by  special  contract;  that,  therefore, 
Eloy  Gin  Corporation  by  special  contract  relieved 
itself  of  any  liability  to  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co.,  and  any  loss  sustained 
by  said  fire  was  by  special  agreement  assumed  by 
the  plaintiff's  assignee. 

X. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  prior  to  January  25,  1946, 
Eugene  B.  Smith,  dba  Eugene  B.  Smith  &  Co., 
plaintiff's  assignor,  had  insured  all  of  its  cotton 
that  it  had  title  to  and  had  paid  for,  together  with 
the  cotton  alleged  to  have  been  destroyed  by  fire 
in  defendant  Eloy  Gin  Corporation's  gin  yard,  with 
the  National  Fire  Insurance  Company  through  the 
Cotton  Insurance  Association,  a  marine  insurance 
carrier,  which  insured  the  plaintiff's  assignee  for 
loss  by  fire  or  other  destruction  on  all  cotton  to 
which  it  had  title,  and  this  defendant  is  informed 
and  believes  and  therefore  alleges  that  the  said 
Eugene  B.  Smith,  dba  Eugene  B.  Smith  &  Co., 
assignor  of  the  plaintiff  herein,  was  paid  for  the 
loss  of  said  cotton  by  the  National  Fire  Insurance 
Company  through  the  Cotton  Insurance  Associa- 
tion for  the  39  bales  of  cotton  destroyed  on  or  about 
January  25,  1946,  in  the  gin  yard  of  Eloy  Gin 
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Corporation.  That  by  virtue  of  the  contract  by  the 
phiintiff  and  the  defendant  Eloy  Gin  Corporation, 
the  plaintiff  assumed  all  risk  of  insurance  and  loss 
of  said  cotton  after  the  plaintiff  had  paid  for  said 
cotton  in  accordance  therewith,  and  the  defendant 
Eloy  Gin  Corporation  became  and  was  relieved  of 
any  responsibility  for  the  loss  of  said  cotton;  and 
this  defendant  further  alleges  that  the  plaintiff  is 
not  the  real  party  in  interest  in  this  action,  and 
that  neither  it  nor  the  insurance  carrier,  National 
Fire  Insurance  Company  through  the  Cotton  In- 
surance Association,  are  entitled  to  recover  from 
the  Home  Insurance  Company  or  from  Eloy  Gin 
Corporation. 

XI. 
Further  answering  said  amended  complaint,  this 
defendant  alleges  that  this  defendant  at  the  time 
of  said  fire  on  or  about  January  25,  1946,  under 
its  policy  of  insurance  Xo.  6857  only  insured  Eloy 
Gin  Corporation  and  not  the  plaintiff  or  its  as- 
signor or  any  other  pei'son  or  persons  that  had 
cotton  stored  in  the  said  gin  yard,  evidenced  or  not 
evidenced  by  warehouse  receipts,  and  in  that  regard 
this  defendant  alleges  that  its  said  policy  provided 
as  follows: 

"This  policy  insures  Eloy  Gin  Corporation. 
Loss,  if  any,  to  be  adjusted  with  the  Insured 
named  herein  and  payable  to  Insured  ..." 

XII. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  Eloy  Gin  Corporation  made 
no  claim  imder  its  proof  of  loss  for  the  39  bales 
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of  cotton  mentioned  and  no  sums  were  paid  Eloy 
Gin  Corporation  for  said  39  bales  of  cotton.  That 
more  than  sixty  days  have  elapsed  since  the  proof 
of  loss  filed  with  this  defendant  was  made  and 
paid,  which  did  not  include  the  39  bales  of  cotton 
herein  mentioned.  That  Eloy  Gin  Corporation  did 
not  bring  an  action  against  this  defendant  for  any 
loss  under  the  39  bales  of  cotton  mentioned  within 
twelve  months  from  the  date  of  said  loss,  as  pro- 
vided in  the  New  York  Standard  Form  of  insur- 
ance contract  which  was  adopted  as  part  of  the  laws 
of  the  State  of  Arizona,  which  said  policy,  among 
other  things,  provides: 

"No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  unless  all  require- 
ments of  this  policy  shall  have  been  complied 
with,  and  unless  commenced  within  twelve 
months  next  after  inception  of  the  loss.'' 

That  by  reason  of  the  facts  herein  alleged,  this 
defendant  is  not  liable  under  its  said  policy  of 
insurance  to  the  plaintiff  or  its  assignor  or  to  the 
Eloy  Gin  Corporation. 

XIII. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co.,  had  specific  insurance  with 
National  Fire  Insurance  Company  through  the  Cot- 
ton Insurance  Association,  and  that  the  policy  of 
this  defendant,  among  other  things,  provides  as 
follows : 

''7.   *  Excess   Clause.'   This  policy   does   not 
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attach  to  or  become  insurance  against  any  peril 
upon  property  herein  described  which  at  the 
time  of  any  loss  is  insured  by  specific  insur- 
ance as  defined  in  paragraph  6,  until  the  liabil- 
ity of  such  specific  insurance  has  been 
exhausted,  and  then  shall  cover  only  such  loss 
or  damage  as  may  exceed  the  amount  due  from 
such  specific  insurance  (including  the  amount 
otherwise  due  from  invalid  insurance  had  same 
been  valid,  and  including  also  the  amount  due 
from  any  uncollectible  insurance)  after  appli- 
cation of  any  contribution,  coinsurance,  aver- 
age, distribution,  or  other  similar  clauses 
contained  in  policies  of  such  specific  insurance 
affecting  the  amount  due  thereunder,  not,  how- 
ever, exceeding  limits  as  set  forth  herein.'' 

XIV. 

That  if  it  be  found  that  this  defendant's  insur- 
ance policy  inures  to  the  direct  benefit  of  Eugene 
B.  Smith,  dba  Eugene  B.  Smith  &  Co.  as  of  Janu- 
ary 25,  1946,  and  if  it  be  found  that  Eloy  Gin 
Corporation  is  responsible  to  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co.  for  the  loss  by  fire  of  said 
39  bales  of  cotton  by  reason  of  its  warehouse  re- 
ceipts, and  that  if  it  further  be  found  that  this 
defendant's  policy  is  effective  for  the  benefit  of 
Eugene  B.  Smith,  dba  Eugene  B.  Smith  &  Co.,  then 
by  reason  of  the  aforesaid  clause  of  excess  insur- 
ance and  the  specific  insurance  held  by  Eugene  B. 
Smith,  dba  Eugene  B.  Smith  &  Co.  with  I^ational 
Fire  Insurance  Company  through  the  Cotton  Insur- 
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ance  Association,  this  defendant  is  not  liable,  and 
the  plaintiff  or  its  assignor,  Eugene  B.  Smith,  dba 
Eugene  B.  Smith  &  Co.,  or  Cotton  Insurance  Asso- 
ciation, or  the  National  Fire  Insurance  Company, 
are  not  entitled  to  recover  from  Home  Insurance 
Company  or  Eloy  Gin  Corporation. 

XY. 

Further  answering  plaintiff's  amended  complaint, 
this  defendant  alleges  that  if  it  be  held  that  the 
plaintiff  or  its  assignor  is  entitled  to  recover 
against  this  defendant  notwithstanding  the  allega- 
tions herein  set  forth,  it  is  alleged  that  it  is  not 
entitled  to  recover  on  the  grounds  that  this  defend- 
ant's policy  contained  a  contributing  insurance 
clause  reading  as  follows: 

"5.  'Contributing  Insurance  Clause.'  Per- 
mission is  granted  for  other  insurance  written 
upon  the  same  plan,  terms,  conditions,  and  pro- 
visions as  those  contained  in  the  form  attached 
to  this  policy,  i.e.,  Insurance  written  under  this 
provisional  reporting  form.  The  insurance  un- 
der this  policy  is  in  accordance  with  its  printed 
conditions  or  riders,  shall  contribute  only  with 
other  insurance  as  herein  above  defined,  against 
any  peril  insured  by  this  policy." 

and  that  by  reason  thereof,  if  this  defendant  be 
found  liable  to  Eloy  Gin  Corporation,  then  it  is 
only  liable  under  its  contributing  insurance  clause, 
the  exact  amount  of  which  is  unknown,  as  this 
defendant  is  not  advised  of  the  amount  or  limita- 
tions of  the  policy  held  by  Eugene  B.  Smith,  dba 
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Eugene  B.  Smith  &  Co.,  issued  by  National  Fire 
Insurance  Company  through  the  Cotton  Insurance 
Association.  That  said  policy  of  insurance  of  this 
defendant  further  provides: 

"This  company  shall  not  be  liable  for  a 
greater  portion  of  any  loss  or  damage  than  the 
amount  hereby  insured  shall  bear  to  the  whole 
insurance  covering  the  property,  whether  valid 
or  not,  and  whether  collectible  or  not.'' 

XVI. 

That  by  reason  of  the  matters  herein  stated,  in- 
cluding the  allegations  pertaining  to  the  assumption 
of  risk  and  that  the  plaintiff  is  not  the  real  party 
in  interest,  the  plaintiff  is  not  entitled  to  recover 
on  its  complaint  against  Home  Insurance  Company 
or  Eloy  Gin  Corporation  or  either  of  them. 

Wherefore,  this  defendant  prays  that  the  plain- 
tiff take  nothing  by  its  amended  complaint,  and 
that  this  defendant  recover  judgment  against  the 
plaintiff,  together  with  its  costs  herein  incurred. 

THEODORE   e.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 

Attorneys  for  the  Defendant, 
The  Home  Insurance 
Company. 

Duly  verified. 

Receipt  of  Copy  acknowledged. 

[Endorsed]:    Filed  September  28,  1950. 
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[Title  of  District  Court  and  Cause.] 

SEPARATE  ANSWER  OF 
ELOY  GIN  CORPORATION 

Comes  Now  the  defendant  Eloy  Gin  Corporation, 
by  its  attorneys,  Theodore  G.  McKesson  and  Robert 
H.  Renaud,  and  in  answer  to  plainti:ff's  amended 
complaint  admits,  denies  and  alleges: 

This  defendant  is  not  advised  of  the  corporate 
status  of  or  of  the  assignment  of  said  claim  by 
Eugene  B.  Smith,  an  individual,  to  Eugene  B. 
Smith  &  Co.,  and  therefore  denies  same  upon  in- 
formation and  belief  and  requires  strict  proof 
thereof.  Defendant  admits  that  Eloy  Gin  Corpora- 
tion is  an  Arizona  corporation,  and  admits  that  the 
Home  Insurance  Company  is  a  New  York  corpora- 
tion. Admits  that  the  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $3,000.00. 

I. 

Admits  paragraph  I  of  said  amended  complaint 
in  all  respects  except  insofar  as  it  was  alleged  that 
Eugene  B.  Smith,  dba  Eugene  B.  Smith  &  Co.  was 
the  legal  owner  of  40  bales  of  cotton  on  January 
25,  1946,  and  therefore  denies  same  on  information 
and  belief  and  requires  strict  proof  thereof. 

II. 

Admits  that  prior  to  January  25,  1946,  this  de- 
fendant obtained  from  the  defendant  Home  Insur- 
ance Company  a  policy  of  fire  insurance  on  cotton 
in  its  gin  yard,  but  denies  that  said  policy  of  fire 
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insurance  insured  this  defendant  for  the  benefit  of 
Eugene  B.  Smith  &  Co.  and  others  having  cotton 
in  the  possession  of  this  defendant  and  holding  its 
receipts  therefor  against  loss  and  damage  by  fire 
and  other  hazards,  and  in  that  regard  this  defend- 
ant alleges  that  the  insuring  agreement  of  the  said 
Home  Insurance  Company  in  said  policy  of  fire 
insurance,  among  other  things,  provided: 

''Loss,  if  any,  to  be  adjusted  with  the  In- 
sured named  herein  and  payable  to  Insured 
on  merchandise  of  every  description  (except  as 
hereinafter  excluded)  consisting  principally  of 
cotton  by-products,  materials  and  supplies ..." 

That  said  policy  of  fire  insurance  provided  that  any 
losses  must  be  adjusted  with  Eloy  Gin  Corporation 
and  payable  to  Eloy  Gin  Corporation  and  not  to 
other  persons  or  corporations. 

III. 

In  answer  to  paragraph  III  of  said  amended 
complaint,  this  defendant  admits  that  on  or  about 
January  25,  1946,  a  fire  occurred  in  the  premises 
of  this  defendant  where  said  bales  of  cotton  were 
stored  and  destroyed  39  bales  of  the  said  40  bales 
of  cotton.  Denies  that  said  bales  of  cotton  had  an 
actual  cash  value  at  the  date  of  said  loss  of 
$4,736.85,  and  in  that  regard  alleges  that  the  rea- 
sonable cash  market  value  of  said  cotton  at  said 
time  was  $4,028.61. 

IV. 

In  answer  to  paragraph  IV  this  defendant  ad- 
mits that  at  the  time  of  said  loss  by  fire  the  said 
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39  bales  of  cotton  were  in  the  possession  of  this 
defendant  under  the  warehouse  receipts  above  de- 
scribed. Denies  that  the  same  were  protected  by  the 
insurance  policy  of  the  Home  Insurance  Company. 

V. 

Denies  the  allegations  of  paragraph  V  thereof. 

VI. 

In  answer  to  paragraph  VI,  this  defendant  ad- 
mits that  after  the  time  of  said  loss  by  fire  Eugene 
B.  Smith  dba  Eugene  B.  Smith  &  Co.  made  a 
claim  against  this  defendant  through  the  insurance 
carrier  of  Eugene  B.  Smith  &  Co.  for  the  amount 
of  said  loss  and  damage  to  the  39  bales  of  cotton. 
Admits  that  Eloy  Gin  Corporation  denied  liability 
and  refused  to  pay  said  loss.  Denies  that  the  plain- 
tiff or  its  assignee  made  proof  of  loss  with  the 
Home  Insurance  Company  for  said  loss  of  cotton 
by  fire,  and  in  that  regard  alleges  that  Eugene  B. 
Smith  &  Co.  could  only  make  a  claim  for  said  loss 
by  fire  against  Eloy  Grin  Corporation. 

VII. 

In  answer  to  paragraj)h  VII,  this  defendant 
is  not  advised  of  the  truth  or  falsity  of  the  allega- 
tions thereof  and  therefore  denies  same  upon  in- 
formation and  belief  and  requires  strict  proof 
thereof. 

VIII. 

Further  answering  said  amended  complaint  this 
defendant  alleges  that  the  plaintiff  or  its  assignee 
Eugene  B.  Smith  &  Co.  are  not  the  real  parties  in 
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interest  in  said  litigation,  in  that  Eugene  B.  Smith 
dba  Eugene  B.  Smith  &  Co.  held  a  policy  of  ma- 
rine fire  insurance  which  was  in  full  force  and 
effect,  being  policy  No.  OC-58587  of  the  National 
Fire  Insurance  Company,  which  was  in  full  force 
and  effect  at  the  time  of  said  fire  on  the  premises 
of  this  defendant.  That  pursuant  to  said  policy  of 
fire  insurance  the  said  company  paid  the  assignee 
of  plaintiff  herein  the  full  amount  of  said  loss  by 
fire  through  the  Cotton  Insurance  Association  and 
became  subrogated  to  the  rights  which  Eugene  B. 
Smith  might  have  against  this  defendant. 

IX. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  same  fails  to  state  a  claim 
against  this  defendant  upon  which  relief  may  be 
granted. 

X. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  on  or  about  the  7th  day  of 
November,  1945,  Eloy  Grin  Corporation  as  seller 
and  Eugene  B.  Smith  &  Co.  as  buyer  entered  into 
two  separate  written  contracts  for  the  purchase 
and  sale  of  cotton,  the  first  contract  being  No. 
P-200,  dated  November  7,  1945,  covering  300  bales 
of  cotton,  and  the  second  contract.  No.  P-201,  cov- 
ering 1,000  bales  of  cotton;  that  said  contracts  were 
identical  with  the  exception  that  one  covered  300 
bales  of  cotton  and  the  other  1,000  bales  of  cotton. 
That  among  other  things  each  of  said  written  con- 
tracts provided  in  substance  that  the  seller  sold  and 
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the  buyer  bought  the  respective  bales  of  cotton  for 
certain  prices  on  the  terms  and  conditions  set  forth, 
and  provided  as  follows : 

"Insurance  at  sellers  risk  until  payment 
completed. 

''Reimbursement  Sight  Draft,  gin-yard  re- 
ceipts attached,  also  Smith/Doxey  cards,  Draw 
on  Eugene  B.  Smith  &  Co.,  care  Valley  Na- 
tional Bank,  Phoenix." 

XI. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  each  of  said  contracts  for 
the  purchase  and  sale  of  cotton  was  completed  in 
full  in  accordance  with  its  terms.  As  cotton  was 
ginned  and  baled,  the  bales  were  marked  and  gin 
yard  receipts  issued  for  each  bale.  Sight  drafts 
were  drawn  on  Eugene  B.  Smith  &  Company  in  care 
of  The  Valley  National  Bank,  Phoenix,  with  gin 
yard  receipts  attached  thereto,  and  when  the  drafts 
were  paid  the  gin  yard  receipts  were  delivered  by 
The  Valley  National  Bank,  Phoenix,  to  Eugene 
B.  Smith  &  Co.  The  bales  of  cotton  remained  in 
the  possession  of  Eloy  Gin  Corporation  until  re- 
moved from  its  possession  by  surrender  of  gin  yard 
receipts  and  delivery  of  the  cotton  to  the  one  pre- 
senting the  receipts.  All  of  said  cotton  was  paid 
for  in  accordance  with  the  terms  of  said  agree- 
ments and  all  delivered,  and  the  gin  yard  receipts 
were  surrendered  with  the  exception  of  39  gin  yard 
receipts,  prior  to  January  25,  1946. 
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XII. 

Further  answering  said  amended  complaint,  this 
defendant  alleges  that  the  39  bales  of  cotton  alleged 
to  have  been  destroyed  by  fire  and  upon  which  it 
alleges  it  held  gin  receipts,  were  paid  for  more  than 
a  month  before  the  date  of  said  fire  by  draft  drawn 
by  the  defendant  Eloy  Gin  Corporation  upon  the 
plaintiff  through  The  Valley  National  Bank,  and 
that  in  accordance  with  said  contracts  the  payment 
of  all  of  said  1300  bales  of  cotton  had  been  com- 
pleted on  or  before  the  date  of  said  fire,  and  that 
therefore  all  risk  on  said  cotton  was  thereafter 
upon  the  buyer,  assignee  of  the  plaintiff  herein,  by 
special  contract.  That  the  plaintiff  herein  and  its 
assignee  by  special  contract  with  this  defendant  re- 
lieved this  defendant  of  any  and  all  liability  to 
plaintiff  and  its  assignee  for  any  loss  sustained  by 
said  fire  and  that  same  was  assumed  by  Eugene  B. 
Smith  &  Co.,  assignee  of  plaintiff. 

XIII. 
Further  answering  said  amended  complaint,  this 
defendant  alleges  that  it  made  no  proof  of  loss  or 
claim  against  the  Home  Insurance  Company  by 
reason  of  the  destruction  of  the  39  bales  of  cotton 
on  which  the  plaintiff's  assignee  was  alleged  to  have 
gin  receipts,  for  the  reason  that  this  defendant  had 
contracted  with  plaintiff's  assignee  that  upon  pay- 
ment of  the  bale  receipts  through  The  Valley  Na- 
tional Bank,  the  plaintiff's  assignee  assumed  all 
liability  for  the  destruction  of  said  cotton  by  fire. 
That  more  than  sixty  days  has  elapsed  since  said 
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fire,  within  which  this  defendant  could  file  a  claim 
under  its  policy  with  the  Home  Insurance  Com- 
pany, and  more  than  one  year  has  elapsed  since 
said  fire,  and  therefore  any  claims  of  this  defendant 
against  the  Home  Insurance  Company  are  barred 
by  the  statute  of  limitations,  and  that  if  the  said 
Home  Insurance  Company  were  liable  to  Eloy  Gin 
Corporation  or  to  the  plaintiff  that  any  cause  of 
action  by  the  plaintiff  or  its  assignee  against  the 
Home  Insurance  Company  is  barred  by  the  statute 
of  limitations,  as  the  New  York  Standard  Form  of 
Fire  Insurance  adopted  by  the  Legislature  of  the 
State  of  Arizona,  among   other  things,   provides: 
"No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  unless  all  require- 
ments of  this  policy  shall  have  been  complied 
with,    and    unless    commenced    within    twelve 
months  next  after  inception  of  the  loss." 

Wherefore,  this  defendant  prays  that  the  plain- 
tiff take  nothing  by  its  said  amended  complaint, 
that  this  defendant  recover  judgment  against  the 
plaintiff,  and  for  its  costs  herein  incurred. 

THEODORE  G.  McKESSON, 
ROBERT  H.  RENAUD, 
By  /s/  THEODORE  G.  McKESSON, 

Attorneys  for  the  Answering 
Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  September  28,  1950. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

[Title  of  Cause.] 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

MINUTE  ENTRY  OF 
MONDAY,  OCTOBER  23,  1950 

On  motion  of  Joseph  S.  Jenckes,  Jr.,  counsel  for 
defendant,  Eloy  Gin  Corporation,  over  objections 
of  Theodore  G-.  McKesson,  counsel  for  defendant. 
Home  Insurance  Company  and  his  statement  coun- 
sel for  plaintiff  has  no  objection, 

It  Is  Ordered  that  the  defendant  Eloy  Gin  Cor- 
poration be  allowed  to  file  Motion  to  Dismiss, 
Amended  Answer  and  Cross-Claim  herein. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

No.  Civ.  1135 

EUGENE  B.  SMITH  &  CO.,  INC., 

Plaintiff, 

vs. 

ELOY  GIN  CORPORATION  and  HOME  IN- 
SURANCE COMPANY, 

Defendants. 

ELOY  GIN  CORPORATION, 

Cross-Claimant, 

vs. 

HOME  INSURANCE  COMPANY, 

Cross-Defendant. 

MOTION  TO  DISMISS,  AMENDED  ANSWER 
AND  CROSS-CLAIM  OF  ELOY  GIN  COR- 
PORATION 

Motion  to  Dismiss 

Comes  Now,  defendant  Eloy  Gin  Corporation  and 
moves  to  dismiss  the  amended  complaint  of  the 
plaintiff  for  the  reasons  that  the  court  lacks  juris- 
diction over  the  subject  matter  and  the  complaint 
fails  to  state  claim  upon  which  relief  can  be  granted 
against  this  defendant. 

Answer 

Without  waiving  the  foregoing  motion  to  dis- 
miss, and  only  in  the  event  that  the  same  is  denied, 
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defendant  Eloy  Gin  Corporation  for  its  answer  to 
plaintiff's  amended  complaint  admits,  denies  and 
alleges  as  follows: 

First  Defense 

Alleges  that  the  amended  complaint  fails  to  state 
a  claim  upon  which  relief  can  be  granted. 

Second  Defense 

I. 

Admits  that  this  defendant  is  an  Arizona  cor- 
poration, that  defendant  Home  Insurance  Company 
is  a  New  York  corporation,  that  plaintiff  is  a  Texas 
corporation,  and  that  the  matter  in  controversy 
exceeds,  exclusive  of  interests  and  costs,  the  sum 
of  Three  Thousand  Dollars  ($3,000.00).  Admits  the 
allegations  of  paragraphs  I  and  II. 

11. 

Admits  the  allegations  of  paragraph  III  except 
the  allegations  that  the  actual  cash  market  value  of 
said  cotton  was  Four  Thousand  Seven  Hundred 
Thirty-Six  and  85/100  ($4,736.85)  Dollars,  which 
allegation  defendant  denies  and  in  this  respect  de- 
fendant alleges  that  the  reasonable  market  value  of 
said  cotton  at  said  time  was  Four  Thousand 
Twenty-Eight  and  61/100  ($4,028.61)  Dollars. 

III. 

Answering  paragrai)h  IV,  defendant  admits  that 
at  the  time  said  cotton  was  destroyed  by  fire  it  was 
in  the  possession  of  this  defendant  and  was  pro- 
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tected  by  the  insurance  of  the  Home  Insurance 
Company  to  the  extent  provided  in  said  policy  of 
insurance. 

IV. 
Answering  paragraph  V,  defendant  denies  that 
as  a  result  of  said  loss  and  damage  by  fire  this  de- 
fendant became  liable  to  Eugene  B.  Smith  dba 
Eugene  B.  Smith  and  Company  in  any  amounts 
whatsoever  and  in  this  respect  defendant  alleges 
that  prior  to  the  destruction  of  said  cotton  as  afore- 
said the  same  had  been  purchased  by  the  said 
Eugene  B.  Smith  dba  Eugene  B.  Smith  and  Com- 
pany from  this  defendant;  that  the  purchase  price 
thereof  had  been  paid  and  title  thereto  had  passed 
to  the  said  Eugene  B.  Smith;  that  said  cotton  was 
at  such  time  in  the  possession  of  defendant  as  a 
gratuitous  bailee  and  that  all  risk  of  loss  or  dam- 
age thereto  by  fire  or  other  casualty  had  been 
assumed  by  the  said  Eugene  B.  Smith. 

V. 

Admits  the  allegations  of  paragraph  VI. 

VI. 

Answering  paragraph  VII,  defendant  alleges  that 
it  is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  averments 
therein  contained. 

Third  Defense 

Defendant  alleges  that  at  the  time  of  the  destruc- 
tion of  aforesaid  cotton  by  fire  the  plaintiff  had 
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secured  and  there  was  in  force  and  effect  a  policy  of 
marine  fire  insurance  issued  by  National  Fire  In- 
surance Company,  and  pursuant  to  said  policy  of 
fire  insurance  said  company  paid  to  the  said  Eugene 
B.  Smith  the  full  amount  of  the  loss  sustained  by 
the  said  Eugene  B.  Smith  as  a  result  of  said  fire; 
that  by  reason  thereof  plaintiff,  or  its  predecessor 
in  interest,  sustained  no  loss  or  damage  as  a  result 
of  said  fire  and  is  not  the  real  party  in  interest 
herein. 

Fourth  Defense 

Defendant  alleges  that  prior  to  said  fire  the  cot- 
ton referred  to  in  plaintiff's  complaint  was  pur- 
chased by  the  said  Eugene  B.  Smith  dba  Eugene 
B.  Smith  and  Company  from  defendant;  that  the 
purchase  price  thereof  had  been  paid  and  title 
thereto  had  passed  to  the  said  Eugene  B.  Smith; 
that  at  the  time  of  said  fire  said  cotton  was  in  the 
possession  of  defendant  as  a  gratuitous  bailee ;  that 
at  the  time  of  said  fire  defendant  was  with  respect 
to  its  possession  of  said  cotton  exercising  that  de- 
gree of  care  which  was  imposed  upon  it  by  law 
in  its  capacity  as  a  gratuitous  bailee. 

Fifth  Defense 

Defendant  alleges  that  at  the  time  of  said  fire 
defendant  was  with  respect  to  its  possession  of  said 
cotton  exercising  that  degree  of  care  that  a  rea- 
sonably careful  owner  of  similar  goods  would  ex- 
ercise. 
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Cross- Claim 

Comes  Now  defendant  and  cross-claimant,  Eloy 
Gin  Corporation,  and  for  its  cross-claim  against 
Home  Insurance  Company,  defendant  and  cross- 
defendant  alleges: 

I. 

Cross-claimant  is  an  Arizona  corporation;  cross- 
defendant  is  a  New  York  corporation. 

II. 

On  or  about  the  25tli  day  of  January,  1946, 
cross-claimant  was  in  possession  of  thirty-nine  (39) 
bales  of  cotton  belonging  to  Eugene  B.  Smith  dba 
Eugene  B.  Smith  and  Company,  which  were  on  or 
about  said  dated  destroyed  by  fire.  Prior  to  Janu- 
ary 25th,  1946,  cross-claimant  had  secured  from 
cross-defendant,  and  there  w^as  in  force  and  effect 
at  the  time  of  the  destruction  of  said  cotton  by  fire, 
a  policy  of  fire  insurance  which  provided  among 
other  things  that  cross-defendant  would  pay  to 
cross-claimant  the  amount  of  the  loss  or  damage 
which  might  be  sustained  by  the  owners  of  any 
cotton  in  the  possession  of  cross-claimant  and  for 
which  loss  cross-claimant  might  be  liable;  by  rea- 
son thereof  cross-defendant  is  liable  to  cross-claim- 
ant for  any  and  all  sums  which  may  be  determined 
to  be  due  from  cross-claimant  to  plaintiff  herein. 

Wherefore,  defendant  and  cross-claimant  prays: 

1.  That  plaintiff  take  nothing  by  its  complaint 
and  that  this  defendant  have  and  recover  of  and 
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from  plaintiff  its  costs  of  suit  incurred  and  ex- 
pended herein; 

2.  That  ill  the  event  judgment  is  rendered  herein 
in  favor  of  plaintiff  and  against  defendant  and 
cross-claimant,  judgment  in  like  amount  be  ren- 
dered in  favor  of  cross-claimant  and  against  cross- 
defendant,  together  with  cross-claimant's  costs  and 
a  reasonable  attorneys'  fee; 

3.  That  defendant  and  cross-claimant  have  such 
other  and  further  relief  as  the  court  may  deem 
proper. 

EVANS,  HULL,  KITCHEL  & 
JENCKES, 

By  /s/  JOS.  S.  JENCKES,  JR., 
Attorneys  for  Defendant  and  Cross-Claimant,  Eloy 
Gin  Corporation. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  October  23,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AND  PLEA  IN  BAR 
AND  ANSWER  OF  CROSS-DEFENDANT 
TO  CROSS-CLAIM 

MOTION  TO  DISMISS  AND  PLEA  IN  BAR 

Comes  Now  the  cross-defendant  Home  Insurance 
Company,  by  its  attorneys,  Theodore  G.  McKesson 
and  Robert  H.  Renaud,  and  in  appearance  to  the 
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cross-claim   of   Eloy   Gin   Corporation  filed   on   or 
about  October  23,  1950,  moves  the  Court : 

For  an  order  dismissing  said  cross-claim  upon 
the  grounds  and  for  the  reasons: 

(1)  That  the  same  fails  to  state  a  claim  upon 
which  relief  may  be  granted  against  the  cross- 
defendant. 

(2)  That  the  cross-claim  is  based  upon  a  con- 
tract of  insurance  with  the  cross-defendant  Home 
Insurance  Company  on  the  New  York  standard 
form,  and  the  loss  is  alleged  to  have  occurred  on 
January  25,  1946,  and  no  action  was  filed  against 
the  cross-defendant  until  on  or  about  October  23, 
1950,  and  it  is  therefore  barred  by  the  statute  of 
limitations. 

(3)  That  it  is  not  shown  that  the  Eloy  Gin 
Corporation  ever  filed  a  proof  of  loss  for  said 
alleged  destruction  by  fire  of  the  39  bales  of  cotton 
within  the  time  provided  by  said  policy  of  insur- 
ance, and  therefore  any  claims  on  said  policy  are 
barred. 

Wherefore,  cross-defendant  prays  that  said  cross- 
claim  be  dismissed,  that  it  recover  judgment  against 
Eloy  Gin  Corporation  and  for  costs  herein  incurred. 

THEODORE  G.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 
Attorneys  for  the  Cross-Defendant  Home  Insurance 
Company. 
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Answer 

In  the  event  the  foregoing  motion  to  dismiss  and 
plea  in  bar  are  denied  or  overruled,  but  without 
waiving  same,  in  further  appearance  to  Eloy  Gin 
Corporation's  cross-claim  against  Home  Insurance 
Company,  cross-defendant  admits,  denies  and  al- 
leges as  follows: 

I. 

In  answer  to  paragraph  I  thereof,  cross-defend- 
ant admits  that  Eloy  Gin  Corporation  is  an  Arizona 
corporation,  and  admits  that  Home  Insurance  Com- 
pany is  a  New  York  corporation  authorized  to  do 
business  in  the  State  of  Arizona. 

II. 

In  answer  to  paragraph  II,  not  being  advised  of 
the  truth  or  falsity  of  the  allegation  that  39  bales 
of  cotton  belonging  to  Eugene  B.  Smith  &  Com- 
pany were  destroyed  by  fire  on  January  25,  1946, 
at  the  Eloy  Gin  Corporation  gin  yard,  cross-de- 
fendant therefore  denies  same  upon  information 
and  belief  and  requires  strict  proof  thereof.  Admits 
that  on  and  prior  to  the  25th  day  of  January,  1946, 
there  was  in  full  force  and  effect  at  the  time  of  a 
fire  occurring  at  the  Eloy  Gin  Corporation  gin 
yard  on  said  date  a  policy  of  fire  insurance  on  the 
New  York  standard  form  insuring  Eloy  Gin  Cor- 
poration as  follows: 

"On  merchandise  of  every  description  *  *  * 
consisting  principally  of  cotton  by-products, 
materials    and    supplies    manufactured    or    in 
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process  of  manufacture,  and  on  materials  for 
manufacturing  same,  including  packages,  labels, 
cases,  boxes  and  all  wrapping  and  packing  ma- 
terials, all  being  the  property  of  insured  or 
sold  but  not  delivered  or  removed;  and  (Pro- 
vided the  insured  shall  be  liable  by  law  for 
loss  or  damage  thereto  or  shall  have  specifically 
assumed  liability  therefor),  this  insurance  shall 
also  cover  merchandise  held  in  trust,  or  on  com- 
mission or  consignment,  or  left  for  storage  or 
repairs,  but  loss  thereon  shall  be  adjusted  with 
and  payable  to  the  insured  named  in  this 
policy;  *  *  *'» 

III. 

Further  answering  said  cross-claim,  cross-de- 
fendant denies  each  and  every  allegation  not  herein 
expressly  admitted,  and  alleges  that  same  fails  to 
state  a  claim  against  the  cross-defendant  upon 
which  relief  may  be  granted. 

IV. 

Further  answering  said  cross-claim,  cross-defend- 
ant alleges,  in  complete  bar  of  any  relief  in  behalf 
of  Eloy  Gin  Corporation,  as  follows:  That  Home 
Insurance  Company  is  informed  and  believes  that 
the  alleged  39  bales  of  cotton  located  in  the  Eloy 
Gin  Corporation's  gin  yard  had,  by  special  agree- 
ment between  Eloy  Gin  Corporation  and  Eugene 
B.  Smith  &  Company  been  sold  to  Eugene  B.  Smith 
&  Company,  and  that  said  39  bales  of  cotton  had 
been  paid  for  in  accordance  with  said  agreement, 
and  that  the  risk  of  loss  by  fire  to  said  cotton  was 
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assumed  by  Eugene  B.  Smith  &  Company  upon  the 
payment  of  the  drafts  covering  said  39  bales  of 
cotton,  and  that  pursuant  to  said  agreement  Eugene 
B.  Smith  &  Company  had  marine  insurance  under 
a  policy  with  National  Fire  Insurance  Company 
protecting  them  from  any  and  all  loss  they  might 
incur  by  reason  of  the  destruction  of  any  cotton 
they  might  legally  have  title  to. 

V. 

Further  answering  said  cross-claim,  cross-defend- 
ant alleges  that  Eugene  B.  Smith  &  Company  col- 
lected the  full  loss  under  its  policy  of  marine  insur- 
ance from  the  National  Fire  Insurance  Company  for 
the  destruction  of  said  39  bales  of  cotton. 

VI. 

Further  answering  said  cross-claim,  cross-defend- 
ant alleges  that  Eloy  Gin  Corporation  at  no  time 
ever  filed  a  proof  of  loss  with  Home  Insurance  Com- 
pany, within  sixty  days  as  provided  in  said  policy 
of  insurance,  or  at  any  other  time,  for  the  payment 
of  the  alleged  loss  of  the  39  bales  of  cotton,  and  in 
that  regard  alleges  that  said  policy  of  insurance  pro- 
vides, among  other  things,  as  follows : 

"...  and  within  sixt}^  days  after  the  loss, 
unless  such  time  is  extended  in  writing  by  this 
Company,  the  insured  shall  render  to  this  Com- 
pany a  proof  of  loss,  signed  and  sworn  to  by  the 
insured  ..." 

That  no  proof  of  loss  was  ever  filed  and  no  exten- 
sion in  writing  ever  given  by  Home  Insurance 
Company. 


vs.  Eloy  Gin  Corporation,  etc.  33 

VII. 

Further  answering  said  cross-claim,  cross-defend- 
ant alleges  that  its  policy  of  insurance  further  pro- 
vides: 

**No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  unless  all  the  require- 
ments of  this  policy  shall  have  been  complied 
with,  and  unless  commenced  within  twelve 
months  next  after  inception  of  the  loss." 

That  no  action  was  ever  taken  by  Eloy  Gin  Corpora- 
tion against  Home  Insurance  Company  imtil  the 
23rd  day  of  October,  1950,  and  that  Eloy  Gin  Cor- 
poration has  never  filed  a  proof  of  loss  and  has  not 
complied  with  the  terms  f  the  policy,  and  any  action 
on  this  cross-claim  is  barred,  first,  on  the  ground 
that  no  proof  of  loss  was  ever  filed  and  the  policy 
provisions  were  not  complied  with,  and,  second, 
action  was  not  commenced  within  twelve  months 
next  after  inception  of  the  loss. 

Wherefore,  the  cross-defendant  prays  that  Eloy 
Gin  Corporation  take  nothing  by  its  cross-claim,  and 
that  it  have  judgment  against  Eloy  Gin  Corporation, 
together  with  costs  incurred. 

THEODORE  G.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 
Attorneys  for  the  Cross-Defendant,  Home  Insurance 
Company. 
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Notice 

To  Eugene  B.  Smith  &  Co.,  Inc.,  Plaintiff,  and  to 
their  attorneys,  Fennemore,  Craig,  Allen  & 
Bledsoe,  and  to  Eloy  Gin  Corporation,  Cross- 
Claimant,  and  to  their  attorneys,  Evans,  Hull, 
Kitchel  &  Jenckes : 

You  will  please  take  notice  that  the  cross-defend- 
ant Home  Insurance  Company  will,  on  the  27th 
day  of  October,  1950,  at  the  hour  of  10:00  o'clock 
a.m.,  urge  the  foregoing  Motion  to  Dismiss  and  Plea 
in  Bar. 

Dated  this  24th  day  of  October,  1950. 

THEODORE  G.  McKESSON, 

ROBEET  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 
Attorneys  for  the  Cross-Defendant  Home  Insurance 
Company. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  October  25,  1950. 


[Title  of  District  Court  and  Cause.] 

SECOND    AMENDED    COMPLAINT    FOR 
DAMAGES  BY  REASON  OF  FIRE  LOSS 

First  Cause  of  Action 

Plaintiff  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas.  The  defendant, 


vs.  Eloy  Gin  Corporation,  etc.  35 

Eloy  Gin  Corporation,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Arizona. 
Tlie  defendant,  Home  Insurance  Company,  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York.  The  matter  in  contro- 
versy exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $3,000.00. 

I. 
On  and  prior  to  January  25,   1946,  Eugene  B. 
Smith  doing  business  as  Eugene  B.  Smith  &  Co. 
was  the  legal  owner  of  forty  (40)  bales  of  cotton 
which  were  in  the  possession  of  the  defendant,  Eloy 
Gin  Corporation,  at  its  place  of  business  at  Eloy, 
Arizona,    and    at    such    time    Eugene    B.    Smith 
dba.    Eugene    B.    Smith   &    Co.    held   and    owned 
for    each    of    said    40    bales    of    cotton    a    receipt 
issued   by   the   defendant,   Eloy   Gin   Corporation, 
and  acknowledging  receipt  of  one  bale  of  cotton 
stored  in  said  defendant's  gin  yard.   Each  of  said 
receipts  contained  the  weight  of  the  respective  bale 
of  cotton,  the  date  of  the  issuance  of  the  receipt,  the 
name  of  the  person  to  whom  the  receipt  was  issued 
and  for  whose  account  said  receipt  was  issued,  and 
contained,  among  others,  the  following  provisions: 
"That  said  bale  of  cotton  has  been  insured 
while   stored  as  aforesaid  under  this   receipt 
against  direct  loss  and/or  damage  by  fire  except 
as  limited  and  provided  in  insurance  policy  cov- 
ering the  same. 

' '  This  company  will  deliver  said  cotton  in  said 
yard  to  said  depositor  or  order  upon  surrender 
of  this  original  receipt,  properly  endorsed,  and 
the  payment  of  all  charges  against  said  cotton. '* 
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Each  of  said  receipts  was  duly  endorsed  and  de- 
livered to  Eugene  B.  Smith  dba.  Eugene  B.  Smith 
&  Co.  by  defendant,  Eloy  Gin  Corporation. 

II. 

That  defendant,  Eloy  Gin  Corporation,  failed  to 
insure  any  of  the  said  bales  of  cotton  against  direct 
loss  or  damage  by  fire,  although  said  defendant  did 
have  a  policy  of  insurance  with  Home  Insurance 
Company  which,  by  its  terms,  excluded  the  bales  of 
cotton  herein  involved. 

III. 

That  on  or  about  January  25,  1946,  a  fire  occurred 
at  the  premises  of  the  Eloy  Gin  Corporation,  where 
said  bales  of  cotton  were  stored,  which  damaged  and 
destroyed  39  of  said  40  bales  of  cotton,  and  at  the 
time  of  said  total  destruction  of  said  bales  of  cotton 
they  had  the  actual  cash  market  value,  at  the  time 
and  place  of  said  fire,  of  $4,736.85. 

IV. 

At  the  time  of  said  loss  and  damage  by  fire  to 
said  bales  of  cotton,  they  were  in  the  possession  of 
defendant,  Eloy  Gin  Corporation,  imder  said  re- 
ceipts above  described. 

V. 

As  a  result  of  said  loss  and  damage  by  fire  the 
defendant,  Eloy  Gin  Corporation,  became  liable  to 
Eugene  B.  Smith  dba.  Eugene  B.  Smith  &  Co.  in  the 
amount  of  said  damage,  with  interest  at  the  legal 
rate  from  the  date  of  said  fire. 
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VI. 

After  said  fire  occurred  Eugene  B.  Smith,  dba. 
Eugene  B.  Smith  &  Co.,  duly  made  claim  against 
the  Eloy  Gin  Corporation  for  the  amount  of  said 
loss  and  damage,  and  defendant  Eloy  Gin  Corpora- 
tion denied  liability  upon  said  claim  and  has  re- 
fused to  pay  the  loss  and  damage,  or  any  part 
thereof. 

VII. 

That  thereafter  and  on  the  1st  day  of  July,  1946, 
plaintiff  was  formed  as  a  corporation  under  the 
laws  of  the  State  of  Texas,  and  thereafter  duly 
qualified  to  do  business  as  a  foreign  corporation 
within  the  State  of  Arizona ;  that  plaintiff  upon  its 
incorporation  acquired  all  of  the  assets  of  Eugene 
B.  Smith  dba.  Eugene  B.  Smith  &  Co.,  including 
the  cause  of  action  sought  to  be  enforced  herein 
and  assumed  all  of  the  liabilities  and  obligations 
of  Eugene  B.  Smith  dba.  Eugene  B.  Smith  &  Co., 
including  the  obligation  to  enforce  the  cause  of 
action  set  forth  herein. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant Eloy  Gin  Corporation  for  the  sum  of 
$4,736.85  with  legal  interest  from  January  1,  1946, 
and  for  such  other  relief  to  which  it  may  be  entitled. 

Second  Cause  of  Action 

I. 

Plaintiff  adopts  the  preliminary  statements  of 
the  first  cause  of  action  by  reference. 


38  Eugene  S.  Smith  &  Co.,  Inc., 

11. 

Plaintiff  adopts  the  paragraph  I  of  the  first  cause 
of  action  by  reference. 

III. 

That  Eloy  Gin  Corporation  insured  said  bales  of 
cotton  by  a  policy  of  fire  insurance  with  defendant 
Home  Insurance  Company. 

IV. 

That  in  and  by  said  policy  of  insurance  it  was 
provided,  among  other  things,  that  any  loss  there- 
under should  be  settled  with  and  payable  solely  to 
Eloy  Gin  Corporation  and  defendant  Eloy  Gin  Cor- 
poration thereby  became  obligated  to  collect  the 
proceeds  of  said  policy  for  the  benefit  of  plaintiff 
Eugene  B.  Smith  &  Co. 

V. 

That  said  policy  of  insurance  required  proof  of 
loss  to  be  made  within  sixty  (60)  days  of  the  date 
of  loss  and  required  that  action  thereunder  be 
brought  within  one  (1)  year  of  the  date  of  loss. 

VI. 

Plaintiff  incorporates  by  reference  paragraph  III 
of  the  first  cause  of  action. 

VII. 

Plaintiff  incorporates  by  reference  paragraph  IV 
of  the  first  cause  of  action. 
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VIII. 

Eloy  Gin  Corporation  failed  to  make  proof  of 
loss  as  required  by  said  policy  within  sixty  (60) 
days  of  the  date  of  loss  and  failed  to  bring  action 
within  one  (1)  year  as  provided  in  said  policy  of 
insurance. 

IX. 

As  a  result  of  said  loss  and  damage  by  fire  and 
the  failure  of  the  defendant  Eloy  Gin  Corporation 
to  collect  the  insurance  thereon  for  the  benefit  of 
Eugene  B.  Smith  &  Co.,  Eloy  Gin  Corporation  be- 
came liable  to  plaintiff  in  the  amount  of  said  dam- 
age, with  interest  at  the  legal  rate  from  the  date 
of  said  fire. 

X. 

Plaintiff  incorporates  paragraph  VI  of  the  first 
cause  of  action  by  reference. 

XI. 

Plaintiff  incorporates  paragraph  VII  of  the  first 
cause  of  action  by  reference. 

XII. 

Plaintiff  alleges  in  the  alternative  that  defendant 
Home  Insurance  Company  waived  the  failure  of 
defendant  Eloy  Gin  Corporation  to  make  proof  of 
loss  and  bring  suit  within  one  (1)  year  as  provided 
in  said  policy  of  insurance. 

Wherefore  plaintiff  prays  judgment  against  de- 
fendants for  the  amoimt  of  said  loss  and  damage, 
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with  legal  interest  from  January  1,  1946,  and  for 
such  other  relief  as  may  be  meet  in  the  premises. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  October  27,  1950. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

[I'itle  of  Cause.] 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

MINUTE  ENTRY  OF 
FRIDAY,  OCTOBER  27,  1950 

This  case  comes  on  regularly  for  trial  this  date. 
Richard  Fennemore,  Esquire,  appears  as  counsel 
for  the  plaintiff.  Joseph  S.  Jenckes,  Jr.,  is  present 
for  defendant  Eloy  Gin  Corporation  and  Theodore 
G.  McKesson,  Esquire,  is  present  for  defendant, 
The  Home  Insurance  Company. 

Louis  L.   Billar  is  present  as  official  reporter. 

It  Is  Ordered  that  the  record  show  that  Motion 
of  defendant  Eloy  Gin  Corporation  to  Dismiss 
Amended  Complaint,  Motion  of  defendant.  The 
Home  Insurance  Company,  to  Dismiss  Amended 
Complaint  and  Motion   of  defendant.   The  Home 
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Insurance  Company  to  Dismiss  Cross-Claim,  and 
Plea  in  Bar  are  submitted  to  the  court  and  the 
court  reserves  ruling  thereon,  and  that  by  stipula- 
tion of  counsel,  the  complaint  is  predicated  upon 
a  cause  of  action  on  contract  and  then  will  be  no 
question  of  negligence  on  part  of  Eloy  Gin  Corpo- 
ration in  the  case. 

Plaintiff's  Case 

The  following  plaintiff's  exhibits  are  now  ad- 
mitted in  evidence: 

1  Stipulation  of  Facts. 

1-A  Copy  of  Contract. 

1-B  Copy  of  Contract. 

1-C  Gin  yard  receipts. 

1-D  Fire  Insurance  policy. 

1-E  Marine  fire  insurance  policy. 

1-F  Loan  draft. 

1-G  Loan  agreement. 

Charles  Churchill  is  now  sworn  and  examined  on 
behalf  of  the  plaintiff. 

Counsel  for  plaintiff  makes  offer  of  proof  and 
counsel  for  both  defendants  object  thereto. 

It  Is  Ordered  that  the  objections  be  sustained. 

Counsel  now  stipulate  that  value  of  cotton  in  this 
action  is  $4,028.61  in  lieu  of  $4,736.85. 

Plaintiff's  exhibit  2,  Deposition  of  T.  S.  Mc- 
Corkle,  is  now  admitted  in  evidence. 

George  J.  Bolt  is  now  sworn  and  examined  on 
behalf  of  the  plaintiff. 

Theodore  G.  McKesson  is  now  sworn  and  exam- 
ined on  behalf  of  the  plaintiff. 
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And  thereupon  the  plaintiff  rests. 

Counsel  for  defendant  Eloy  Gin  Corporation  now 
moves  that  court  enter  judgment  for  said  defendant 
and  that  plaintiff  take  nothing  by  its  complaint 
against  said  defendant. 

Counsel  for  plaintiff  moves  for  leave  to  amend 
complaint  to  conform  to  the  evidence  with  respect 
to  Eloy  Gin  Corporation. 

It  Is  Ordered  that  Plaintiff's  Motion  for  Leave 
to  Amend  be  and  it  is  granted. 

Counsel  for  defendant  The  Home  Insurance  Com- 
pany now  moves  for  judgment  against  plaintiff  on 
ground  that  complaint  fails  to  state  claim  and  evi- 
dence fails  to  state  claim,  and  there  is  no  privity  of 
interest  between  defendants. 

Defendant  Eloy  Gin  Corporation  rests. 

And  thereupon,  at  11:30  o'clock  a.m..  It  Is  Or- 
dered that  the  further  trial  of  this  case  be  continued 
until  2:00  o'clock  p.m.,  to  which  time  the  respective 
parties  and  counsel  are  excused. 

Subsequently,  at  2:00  o'clock  p.m.,  the  parties 
and  respective  counsel  present  pursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows: 

Counsel  for  plaintiff  now  submits  proposed 
amendment  to  complaint  and  counsel  for  defendant 
Eloy  Gin  Corporation  states  his  objections  thereto. 

It  Is  Ordered  that  said  amendments  be  and  they 
are  allowed. 
Both  sides  rest. 

Counsel  for  defendant  Home  Insurance  Company 
now  moves  for  judgment  on  first  cause  of  action  and 
for  judgment  on  second  cause  of  action  and  for 
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judgment  against  Eloy  Gin  Corporation  on  cross- 
claim  and  states  his  grounds  therefor. 

It  Is  Ordered  that  the  record  show  that  this  case 
is  submitted  on  briefs  and  that  plamtiff  is  allowed 
twenty  days  to  file  opening  brief;  the  defendants 
twenty  days  thereafter  to  answer  and  the  plaintiff 
ten  days  to  reply. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AND  PLEA  IN  BAR, 
AND  ANSWER  TO  PLAINTIFF'S  SEC- 
OND CAUSE  OF  ACTION  IN  ITS 
SECOND  AMENDED  COMPLAINT 

Motion  to  Dismiss  and  Plea  in  Bar 

Comes  Now  the  defendant  Home  Insurance  Com- 
pany, by  its  attorneys,  Theodore  G.  McKesson  and 
Robert  H.  Renaud,  and  in  appearance  to  plaintiff's 
second  amended  complaint  and  as  to  the  second 
cause  of  action  moves  the  Court  for  the  following 
order : 

To  dismiss  said  second  cause  of  action  against 
this  defendant  upon  the  following  grounds  and 
reasons : 

(a)  That  the  second  cause  of  action  of  said 
second  amended  complaint  fails  to  state  a  claim 
against  this  defendant  upon  which  relief  may  be 
granted. 

(b)  That  said  second  cause  of  action  of  said 
second  amended  complaint  is  barred  by  the  statute 
of  limitations. 
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Wherefore,  this  defendant  prays  that  the  second 
cause  of  action  of  the  second  amended  complaint 
be  dismissed  as  against  this  defendant,  that  this 
defendant  have  judgment  against  the  plaintiff,  to- 
gether with  its  costs  herein  incurred. 

THEODORE  G.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 

Attorneys  for  the  Defendant, 
Home  Insurance  Company. 

Answer  to  Second  Cause  of  Action 

In  the  event  the  foregoing  motion  is  overruled, 
without  waiving  same,  in  answer  to  the  second  cause 
of  action  in  the  second  amended  complaint,  the 
defendant  Home  Insurance  Company,  by  its  attor- 
neys, Theodore  G.  McKesson  and  Robert  H.  Re- 
naud,  admits,  denies  and  alleges: 

I. 

Admits  the  allegations  of  paragraph  I  thereof, 
being  the  preliminary  statements  of  the  first  cause 
of  action. 

II. 

Admits  the  allegations  of  paragraph  II  thereof, 
which  is  by  reference  paragraph  I  of  the  first  cause 
of  action. 

III. 

In  answer  to  paragraph  III  this  defendant  ad- 
mits that  it  had  a  policy  of  insurance  in  effect  with 
Eloy   Gin   Corporation   covering  cotton  and  farm 
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products  it  owned  and  cotton  of  others  for  which 
it  was  legally  liable  as  bailee  provided  it  had  as- 
sumed the  legal  risk  thereof  by  fire,  and  more  par- 
ticularly this  defendant  alleges  that  its  said  policy 
of  insurance  provided  as  follows : 

"This  policy  insures  Eloy  Gin  Corporation. 
"Loss,  if  any,  to  be  adjusted  with  the  Insured 
named  therein  and  payable  to  Insured  on  mer- 
chandise of  every  description  *  *  *  consisting 
principally  of  cotton  by-products,  materials  and 
supplies  manufactured  or  in  process  of  manu- 
facture, and  on  materials  for  manufacturing 
same,  including  packages,  labels,  cases,  boxes 
and  all  wrapping  and  packing  materials,  all 
being  the  property  of  insured  or  sold  but  not 
delivered  or  removed;  and  (Provided  the  in- 
sured shall  be  liable  by  law  for  loss  or  damage 
thereto  or  shall  have  specifically  assumed  lia- 
bility therefor),  this  insurance  shall  also  cover 
merchandise  held  in  trust,  or  on  commission  or 
consignment,  or  left  for  storage  or  repairs,  but 
loss  thereon  shall  be  adjusted  with  and  payable 
to  the  insured  named  in  this  policy;  *  *  *" 

IV. 

In  answer  to  paragraph  IV  thereof,  this  defend- 
ant admits  that  said  policy  of  insurance  provides 
that  any  loss  should  be  settled  with  and  payable 
solely  to  Eloy  Gin  Corporation.  This  defendant 
denies  that  Eloy  Gin  Corporation  became  legally 
obligated  to  collect  the  proceeds  of  said  policy  for 
the  benefit  of  Eugene  B.  Smith  &  Company,  as  it 
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had  not  contracted  to  insure  plaintiff's  cotton  after 
the  plaintiff  had  paid  for  the  cotton  by  drafts  with 
gin  yard  receipts  and  grade  cards  attached,  and 
in  that  regard  this  defendant  alleges  and  has  ad- 
mitted in  the  Stipulation  of  Facts  in  this  cause  that 
Eugene  B.  Smith  &  Company  had  paid  for  all  of 
said  cotton  prior  to  said  fire  and  had  insured  its 
said  cotton  with  National  Fire  Insurance  Company 
prior  to  the  date  of  said  fire,  and  that  plaintiff's 
Exhibits  1-A  and  1-B  conclusively  show  on  their 
face  that  risk  of  loss  by  fire  was  upon  Eugene  B. 
Smith  &  Company  on  January  25,  1946,  the  date 
of  said  fire,  as  it  had  paid  for  said  cotton  and  had 
taken  legal  delivery  of  same. 

V. 

Admits  the  allegations  of  paragraph  V  thereof. 

VI. 

Admits  paragraph  VI  thereof,  which  by  refer- 
ence adopts  paragraph  III  of  the  first  cause  of 
action,  but  in  that  regard  alleges  that  it  was  stipu- 
lated at  the  time  of  trial  that  the  market  value  of 
said  cotton  at  the  date  of  said  fire  was  $4,028.61. 

VII. 
In  answer  to  paragraph  VII  thereof,  which  by 
reference  adopts  paragraph  IV  of  the  first  cause 
of   action,   this   defendant   admits   the   allegations 
thereof. 

VIII. 
Admits     the     allegations     of    paragraph    VIII 
thereof. 
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IX. 

Denies  the  allegations  of  paragraph  IX  by  reason 
of  the  facts  herein  alleged  and  alleged  in  other 
pleadings  in  behalf  of  Home  Insurance  Company  in 
appearance  to  plaintiff's  first  amended  complaint 
and  the  Stipulation  of  Facts  and  Exhibits  thereof 
attached  introduced  in  evidence  by  the  plaintiff. 

X. 

Admits  paragraph  X  thereof,  which  adopts  by 
reference  paragraph  VI  of  the  first  cause  of  action. 

XI. 

Admits  paragraph  XI  thereof,  which  adopts  by 
reference  paragraph  YII  of  the  first  cause  of 
action. 

XII. 

In  answer  to  paragraph  XII  thereof,  this  de- 
fendant denies  that  it  waived  the  failure  of  Eloy 
Gin  Corporation  to  make  proof  of  loss  and  to  bring 
suit  within  one  year,  as  provided  in  said  policy 
of  insurance. 

XIII. 

Further  answering  said  second  cause  of  action  of 
the  second  amended  complaint,  this  defendant  al- 
leges that  same  fails  to  state  a  claim  upon  which 
relief  may  be  granted  against  this  defendant. 

XIV. 

Further  answering  said  second  cause  of  action 
of  the  second  amended  complaint,  this  defendant 
alleges  that  said  second  cause  of  action  is  barred 
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by  the  statute  of  limitations,  as  not  being  instituted 
within  one  year  after  the  date  of  said  loss. 

Wherefore,  the  defendant  Home  Insurance  Com- 
pany prays  that  the  plaintiff  take  nothing  against 
it  by  its  second  cause  of  action,  and  that  it  recover 
judgment  against  the  plaintiff,  together  with  costs 
herein  incurred. 

THEODORE  G.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 

Attorneys  for  the  Defendant, 
Home  Insurance  Company. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  November  3, 1950. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

[Title  of  Cause.] 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

MINUTE  ENTRY  OF 
FRIDAY,  MARCH  30,  1951 

It  Is  Ordered  that  plaintiff,  Eugene  B.  Smith  & 
Company,  Inc.,  take  nothing  by  its  complaint,  and 
the  same  is  hereby  dismissed. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Findings  of  Fact 

From  the  Stipulation  of  Facts  and  the  evidence 
introduced  at  the  trial,  the  Court  finds  the  follow- 
ing facts: 

I. 

a.  Eugene  B.  Smith  &  Co.,  Inc.,  was  at  all  times 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Texas  and  was  not  authorized  to 
do  business  in  Arizona  until  August  14,  1946. 

b.  Eloy  Gin  Corporation  is  and  was  at  all  times 
mentioned  in  plaintiff's  second  amended  complaint 
a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Arizona. 

c.  The  Home  Insurance  Company  is  an  insur- 
ance corporation  organized  under  the  laws  of  the 
State  of  New  York  and  authorized  to  a  general 
insurance  business  in  the  State  of  Arizona. 

d.  The  amount  in  controversy  herein  is  in  ex- 
cess of  $3,000.00,  to  wit :  The  sum  of  $4,028.61  to- 
gether with  interest  at  the  rate  of  six  per  cent  (6%) 
per  annum  from  January  25,  1946. 

e.  The  plaintiff  claimed  it  was  entitled  to  re- 
cover on  an  insurance  policy  contract  for  the  loss 
of  39  bales  of  cotton  destroyed  by  fire  on  the  de- 
fendant Eloy  Gin  Corporation's  gin  yard  of  the 
value  of  $4,028.61,  on  January  25,  1946.  The  de- 
fendant Eloy  Gin  Corporation  claimed  that  the 
plaintiff,  by  written  agreement,  had  assumed  any 
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loss  by  fire  of  any  cotton  on  its  gin  yard  which 
had  been  paid  for,  and  the  defendant  Home  Insur- 
ance Company  claimed  that  its  policy  of  insurance 
did  not  inure  to  the  benefit  of  Eugene  B.  Smith  & 
Co.,  Inc.,  and  that  there  was  no  privity  of  interest 
between  Home  Insurance  Company  and  Eugene  B. 
Smith  &  Co.,  and  that  it  was  only  liable  under  its 
insurance  policy  to  Eloy  Gin  Corporation,  had  Eloy 
Gin  Corporation  been  responsible  for  loss  by  fire 
of  cotton  on  its  gin  yard  with  Eugene  B.  Smith  & 
Co.,  Inc.,  on  January  25,  1946. 

11. 

Plaintiff  and  the  defendants  entered  into  a  Stipu- 
lation of  Facts  consisting  of  four  pages  and  seven 
paragraphs  under  date  of  October  24,  1950,  together 
with  seven  exhibits  numbered  A  to  G,  inclusive. 
Said  Stipulation  of  Facts  and  the  Exhibits  A  to  G, 
inclusive,  were  introduced  in  evidence  by  the  plain- 
tiff as  Plaintiff's  Exhibits  1-A  to  1  in  evidence. 

III. 

Plaintiff  had,  by  written  agreement,  pursuant  to 
paragraph  (2)  of  the  Stipulation  of  Pacts,  assumed 
all  risk  of  loss  by  fire  of  any  cotton  on  Eloy  Gin 
Corporation's  gin  yard  that  it  had  theretofore  paid 
for,  and  that  at  the  date  of  said  fire  on  January 
25,  1946,  there  were  39  bales  of  cotton  already  paid 
for  by  the  plaintiff  and  still  remaining  on  the 
defendant  Eloy  Gin  Corporation's  gin  yard  which 
it  had  insured  under  its  marine  insurance  policy 
with  National  Fire  Insurance  Company. 
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IV. 

Eugene  B.  Smith  &  Co.,  Inc.,  suffered  no  loss  by 
reason  of  the  destruction  of  said  39  bales  of  cotton 
by  fire,  as  it  was  reimbursed  and  indemnified  by 
loan  receipts  for  said  loss  by  its  insurance  carrier. 
National  Fire  Insurance  Company,  and  had  by  its 
written  agreement  relieved  Eloy  Gin  Corporation 
from  any  liability  for  any  cotton  on  Eloy  Gin 
Corporation's  gin  yard  that  had  been  paid  for  in 
the  event  of  fire. 

V. 

The  loan  receipt  taken  by  National  Fire  Insur- 
ance Company  from  the  plaintiff  is  legal.  However, 
the  plaintiff  cannot  recover,  nor  can  National  Fire 
Insurance  Company  recover,  from  Eloy  Gin  Cor- 
poration by  reason  of  the  plaintiff's  contract  to 
assume  any  liability  for  the  destruction  of  the  cot- 
ton by  fire  that  it  had  paid  for. 

VI. 

The  39  bales  of  cotton  evidenced  by  gin  receipts 
and  referred  to  in  the  evidence  and  the  Stipulation 
of  Facts  were  all  paid  for  prior  to  the  date  of  the 
fire. 

VII. 

Eugene  B.  Smith  &  Co.,  Inc.,  had  no  contractual 
relations  with  the  defendant  Home  Insurance  Com- 
pany, and  the  Home  Insurance  Company's  stand- 
ard New  York  form  of  fire  insurance  policy,  intro- 
duced in  evidence,  was  for  the  sole  benefit  of  Eloy 
Gin  Corporation  and  did  not  inure  or  react  in 
favor  of  any  other  person  or  corporation,  including 
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the  plaintiff  or  its  assignee,  as  said  policy  contains, 
among  other  things,  the  following  provision: 

"This  policy  insures  Eloy  Gin  Corporation. 
Loss,  if  any,  to  be  adjusted  with  the  Insured 
named  herein  and  payable  to  Insured  on  mer- 
chandise of  every  description  (except  as  here- 
inafter excluded)  consisting  principally  of 
cotton  by-])roducts,  materials  and  supplies  *  *  * 
within  the  limits  of  the  State  of  Arizona." 

VIII. 

The  New  York  standard  form  of  fire  insurance 
policy  of  Home  Insurance  Company  provided  that 
proof  of  loss  should  be  filed  with  the  defendant 
Home  Insurance  Company  v^thin  sixty  (60)  days 
after  the  loss  unless  the  time  was  extended  in  writ- 
ing. Eloy  Gin  Corporation  did  file  proof  of  loss 
with  the  defendant  Home  Insurance  Company  for 
other  cotton,  but  did  not  file  proof  of  loss  for  the 
39  bales  of  cotton  for  which  the  plaintiff  is  seeking 
to  recover  the  value  at  any  time. 

IX. 

Eloy  Gin  Corporation  did  not  bring  an  action 
against  Home  Insurance  Company,  nor  did  the 
plaintiff  bring  an  action  against  the  defendant 
Home  Insurance  Company  for  any  loss  of  the  39 
bales  of  cotton  within  twelve  months  from  the  date 
of  the  loss,  as  provided  in  the  New  York  standard 
form  of  fire  insurance  policy,  adopted  by  the  laws 
of  the  State  of  Arizona,  which  said  policy,  among 
other  things,  provides: 

"No  suit  or  action  on  this  policy  for  the 
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recovery  of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  unless  all  require- 
ments of  this  policy  shall  have  been  complied 
V7ith,  and  unless  commenced  within  twelve 
months  after  inception  of  the  loss." 

Conclusions  of  Law 

From  the  foregoing  facts,  the  Court  concludes 
as  matters  of  law: 

(1)  The  court  has  jurisdiction  of  the  parties 
and  of  the  subject  matter  under  the  provisions  of 
Sections  1332,  1335  and  1441,  of  Title  28  of  the 
United  States  Code. 

(2)  The  plaintiff  is  not  entitled  to  recover  any- 
thing on  its  amended  complaints  from  the  defend- 
ant Eloy  Gin  Corporation  or  from  the  defendant 
Home  Insurance  Company. 

(3)  The  defendant  Eloy  Gin  Corporation  is  not 
entitled  to  recover  on  its  cross-claim  against  the 
defendant  Home  Insurance  Company. 

(4)  The  plaintiff  Eugene  B.  Smith  &  Co.,  Inc., 
not  being  a  party  to  the  contract  of  insurance  be- 
tween Eloy  Gin  Corporation  and  Home  Insurance 
Company,  cannot  maintain  an  action  thereon. 

(5)  The  plaintiff  Eugene  B.  Smith  &  Co.,  Inc., 
by  written  agreement  with  the  defendant  Eloy  Gin 
Corporation,  contracted  to  assume  any  loss  by  fire 
of  any  cotton  which  it  had  paid  for  prior  to  the 
date  of  the  fire,  and  as  to  the  alleged  damage  in 
this  action  the  Court  concludes  that  the  39  bales 
of  cotton  of  the  approximate  value  of  $4,028.61  were 
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paid  for  by  the  plaintiff  at  a  date  prior  to  the  date 
of  the  fire. 

Settled,  Adopted  and  Signed  this  18th  day  of 
April,  1951. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  18, 1951. 


In  the  District  Court  of  the  United  States 

for  the  District  of  Arizona 

No.  Civil  1135 

EUGENE  B.  SMITH  &  CO.,  INC., 

Plaintiff, 

vs. 

ELOY   GIN    CORPORATION   and   HOME   IN- 
SURANCE COMPANY, 

Defendants. 

JUDGMENT  UPON  THE  ISSUES 
Upon  due  consideration  of  the  pleadings,  the 
admissions  of  the  parties,  the  Stipulation  of  Facts, 
and  oral  and  documentary  evidence  introduced  at 
the  time  of  trial,  and  the  Findings  of  Fact  and 
Conclusions  of  Law  heretofore  settled,  signed  and 
filed  herein,  and  the  Court  being  fully  advised  in 
the  premises,  it  is 

Ordered,  Adjudged  and  Decreed: 

(1)  That  the  plaintiff  take  nothing  by  its  ac- 
tion as  against  the  defendant  Eloy  Gin  Corporation 
or  the  defendant  Home  Insurance  Company,  or 
either  of  them. 
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(2)  That  the  defendant  Eloy  Gin  Corporation 
take  nothing  by  reason  of  its  cross-claim  against 
the  defendant  Home  Insurance  Company. 

(3)  That  the  defendant  Home  Insurance  Com- 
pany do  have  and  recover  of  and  from  the  plain- 
tiff Eugene  B.  Smith  &  Co.,  Inc.,  the  sum  of  $175.70 
as  and  for  its  costs  taxed  and  allowed  herein. 

(4)  That  the  defendant  Eloy  Gin  Corporation 
do   have   and   recover  of  and   from   the   plaintiff 

Eugene  B.  Smith  &  Co.,  Inc.,  the  sum  of  $ 

as  and  for  its  costs  taxed  and  allowed  herein. 

Done  in  Open  Court  this  18th  day  of  April,  1951. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

Approved  as  to  form  only,  pursuant  to  Local 
Rule  22. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 

Attorneys  for  the  Plaintiff. 
Approved  by: 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  , 

Attorneys  for  the  Plaintiff. 

Defendants'  Proposed  Judgment: 
[Endorsed] :     Filed  April  11, 1951. 

Judgment : 

[Endorsed] :     Filed  and  docketed  April  18,  1951. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  Now  plaintiff  above  named  and  respect- 
fully moves  the  Court  for  a  new  trial  of  the  above- 
entitled  action  upon  the  following  grounds: 

1.  That  the  Judgment  is  contrary  to  the  evi- 
dence. 

2.  That  finding  of  fact  numbered  I  a  is  contrary 
to  the  evidence. 

3.  That  finding  of  fact  numbered  III  is  contrary 
to  the  evidence. 

4.  That  finding  of  fact  nmnbered  IV  is  contrary 
to  the  evidence. 

5.  That  finding  of  fact  numbered  V,  except  the 
first  sentence  thereof,  is  contrary  to  the  evidence. 

6.  The  conclusion  of  law  (2)  is  contrary  to  the 
evidence  and  the  law. 

7.  That  the  conclusion  of  law  (5)  is  contrary 
to  the  evidence  and  the  law. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  April  27, 1951. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

[Title  of  Cause.] 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

MINUTE  ENTRY  OF 
MONDAY,  JUNE  11,  1951 

Plaintiff's  Motion  for  New  Trial  comes  on  regu- 
larly for  hearing  this  date.  Richard  Fennemore, 
Esquire,  appears  for  the  plaintiff.  Theodore  Mc- 
Kesson, Esquire,  is  present  for  the  defendant, 
Home  Insurance  Company.  Said  motion  is  sub- 
mitted without  argument. 

It  Is  Ordered  that  said  Plaintiff's  Motion  for 
New  Trial  be  and  it  is  denied. 

Counsel  for  defendant  now  moves  for  order 
amending  findings  herein,  and 

It  Is  Ordered  that  said  motion  be  and  it  is  denied. 

Docketed  June  11,  1951. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  plaintiff  above 
named  hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  judg- 
ment of  the  United  States  District  Court,  for  the 
District  of  Arizona,  rendered  and  entered  April 
18,  1951,  and  from  the  whole  of  said  judgment  and 
from  the  order  of  said  District  Court  entered  June 
11,  1951,  denying  the  plaintiff's  motion  for  new 
trial. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  July  9, 1951. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

We,  the  undersigned,  jointly  and  severally  ac- 
knowledge that  we,  our  successors  and  assigns,  are 
bound  to  pay  to  Eloy  Gin  Corporation  and  Home 
Insurance  Company,  and  each  of  them,  defendants 
above  named,  the  sum  of  two  hundred  fifty  dollars 
($250.00). 

The  condition  of  this  bond  is  that  whereas  the 
plaintiff  has  appealed  to  the  Circuit  Court  of  Ap- 
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peals  for  the  Ninth  Circuit  by  notice  of  appeal 
filed  the  9th  day  of  July,  1951,  from  the  judgment 
of  this  Court  entered  April  18,  1951,  and  from  the 
order  of  this  Court  denying  plaintiff's  motion  for 
new  trial,  entered  June  11,  1951;  if  the  plaintiff 
shall  pay  all  costs  adjudged  against  it  if  the  appeal 
is  dismissed,  or  the  judgment  affirmed,  or  such 
costs  as  the  appellate  court  may  award  if  the 
judgment  is  modified,  then  this  bond  is  to  be  void, 
but  if  the  plaintiff  fails  to  perform  this  condition, 
payment  of  the  amount  of  this  bond  shall  be  due 
forthwith. 

EUGENE  B.  SMITH  &  CO., 
INC., 

By  /s/  RICHARD  FENNEMORE, 

One  of  Its  Attorneys, 
Principal. 

[Seal]  THE  FIDELITY  AND  CASUALTY  COM- 
PANY OF  NEW  YORK, 

By  /s/  LESTER  B.  CURTIS, 
Attorney, 
Surety. 

[Endorsed] :     Filed  July  9, 1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME 

Good  cause  appearing  therefor.  It  Is  Ordered 
that  the  plaintiff's  time  to  file  the  record  on  appeal 
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and  docket  the  appeal  herein  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  be  and  it  is 
extended  to  and  including  September  15, 1951. 

Dated  this  19th  day  of  July,  1951. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed]  :     Filed  July  20, 1951. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

The  Plaintiff  above  named  hereby  designates  the 
following  portions  of  the  record  to  be  certified  and 
transmitted  to  the  United  States  Court  of  Appeals 
for  the   Ninth  Circuit,  to  wit: 

1.  All  pleadings  except  plaintiff's  complaint, 
filed  January  12,  1948;  defendants'  Eloy  Gin 
Corporation  and  Home  Insurance  Company,  Joint 
Answer  thereto,  filled  March  9,  1948;  plaintiff's 
Amended  Complaint,  filed  September  27,  1950. 

2.  Stipulation  of  facts,  dated  October  24,  1950. 

3.  Deposition  of  T.  S.  McCorkle,  filed  October 
10,  1950. 

4.  All  exhibits. 

5.  Reporter's  Transcript  of  Evidence,  filed  here- 
with. 

6.  Findings  of  fact  and  conclusions  of  law,  filed 
April  18,  1951. 
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7.  Judgment. 

8.  PlaintifE's  Motion  for  New  Trial,  filed  April 
27, 1951,  and  the  order  denying  the  motion. 

9.  Minute  Entries  of  October  27,  1950,  except 
entry  showing  filing  of  subpoena. 

10.  Plaintiff's  Notice  of  Appeal,  filed  July  9, 
1951. 

11.  Plaintiff's  Bond  on  Appeal,  filed  July  9, 
1951. 

12.  Statement  of  points  upon  which  plaintiff  in- 
tends to  rely  upon  its  appeal,  filed  concurrently 
herewith. 

13.  Order  Extending  Time,  dated  July  19,  1951. 

14.  This  Designation. 

PENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE. 

[Endorsed] :     Piled  August  8,  1951. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
PLAINTIFF  INTENDS  TO  RELY  UPON 
ITS  APPEAL 

The  Plaintiff  above  named  has  perfected  an  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  judgment  of  the 
United  States  District  Court  for  the  District  of 
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Arizona  entered  in  the  above-matter  and  from  the 
order  of  said  District  Court  denying  plaintiff's 
motion  for  a  new  trial  entered  therein  and  intends 
to  rely  upon  the  following  points  upon  its  appeal 
to  wit: 

I. 
The  judgment  entered  is  not  justified  by  the  evi- 
dence and  is  contrary  to  law. 

II. 
Finding  of  fact  No.  Ill  is  contrary  to  the  evi- 
dence. 

III. 
Finding  of  fact  No.  IV  is  contrary  to  the  evi- 
dence. 

IV. 
Finding  of  fact  No.  V  is  contrary  to  the  evidence. 

V. 

Conclusion  of  Law  No.  II  is  erroneous. 

VI. 

Conclusion  of  Law  No.  V  is  erroneous  except  that 
portion  thereof  concluding  that  the  39  bales  of 
cotton  were  paid  for  by  the  plaintiff  at  a  date  prior 
to  the  date  of  the  fire. 

VII. 

The  court  erred  in  sustaining  defendants'  objec- 
tion to  plaintiff's  offer  of  proof  as  to  the  custom  of 
the  trade  with  respect  to  billing  for  insurance  and 
storage  charges  (R.T.  15,  17-18). 
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VIII. 

On  the  uncontradicted  evidence,  the  court  should 
have  found  that  by  the  delivery  of  warehouse  re- 
ceipts covering  the  cotton  in  question,  Defendant 
Eloy  Gin  Corporation  became  a  warehouseman  as 
to  Eugene  B.  Smith  and  Company  and  by  the  terms 
of  the  receipt  was  obligated  to  insure  the  cotton  and 
is  therefore  liable  to  plaintiff  either  because  the 
insurance  which  it  obtained  did  not  cover  the  cot- 
ton or  if  it  did  cover  the  cotton  then  for  its  failure 
to  take  the  necessary  steps  to  collect  the  insurance. 

FENNEMORE,  CRAIG,  ALLEN 
&  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 

Attorneys  for  Plaintiff. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  August  8,  1951. 
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In  the  District  Court  of  the  United  States 
In  and  for  the  District  of  Arizona 

No.  Civ-1135 

EUGENE  B.  SMITH  AND  COMPANY,  INC., 

Plaintiff, 

vs. 

ELOY   GIN    CORPORATION   and   HOME    IN- 
SURANCE COMPANY, 

Defendants. 

REPORTER'S  TRANSCRIPT 

Before :  Hon.  Dave  W.  Ling,  Judge. 

Appearances : 

For  the  Plaintiff: 

FENNEMORE,  CRAIG,  ALLEN  & 

BLEDSOE,  By 
RICHARD  FENNEMORE,  ESQ. 

For  the  Defendants : 

EVANS,  HULL,  KITCHEL  & 
JENCKES,  By 

JOSEPH  S.  JENCKES,  JR.,  ESQ., 
For  the  defendant,  Eloy  Gin 
Corporation. 

THEODORE  G.  McKESSON,  ESQ., 
For  the  defendant. 
Home  Insurance  Company. 

The  above  entitled  and  numbered  cause  came  on 
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duly  and  regularly  for  hearing  before  Hon.  Dave 
W.  Ling,  Judge  of  the  above-entitled  Court,  pre- 
siding without  a  jury,  commencing  at  the  hour  of 
10  o'clock  a.m.  on  the  27th  day  of  October,  1950, 
at  Phoenix,  Arizona. 

The  plaintiff,  Eugene  B.  Smith  and  Company, 
was  represented  by  its  attorneys,  Messrs.  Fenne- 
more,  Craig,  Allen  &  Bledsoe,  by  Richard  Fennte- 
more,  Esq. 

The  defendant,  Eloy  Gin  Corporation,  was  rep- 
resented by  Messrs.  Evans,  Hull,  Kitchel  &  Jenckes, 
by  Joseph  S.  Jenckes,  Jr.,  Esq. 

The  defendant,  Home  Insurance  Company,  was 
represented  by  Theodore  G.  McKesson,  Esq. 

The  following  proceedings  were  had : 

The  Clerk:  Civil  1135,  Phoenix,  Eugene  B. 
Smith  and  Company,  Inc.,  versus  Eloy  Gin  Cor- 
poration and  Home  Insurance  Company,  Defend- 
ants, for  trial. 

Mr.  Jenckes:  If  the  Court  please,  I  would  like 
to  be  heard  for  just  a  few  minutes  on  the  Motion 
to  Dismiss  the  Complaint  which  is  interposed  by 
the  Eloy  Gin. 

Mr.  McKesson :    We  are  all  ready. 

The  Court:  That  should  have  been  heard  before 
the  case  was  set  for  trial,  I  imagine. 

Mr.  Fennemore:  I  would  suggest  to  the  Court, 
there  are  so  many  angles  in  this  case  that  we 
might  go  ahead  and  put  on  a  little  evidence  and 
brief  the  matter,  if  your  Honor  please,  because 
there  are  at  least  a  half  dozen  points  on  both  sides. 
It  is  a  thoroughly  involved  case. 
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The  Court :  That  occurred  to  me  when  the  Clerk 
brought  me  the  file  just  a  few  minutes  ago. 

Mr.  Jenckes:  I  think  that  is  probably  true,  but 
I  think,  though,  in  60  seconds  if  you  will  look  at 
the  complaint  you  will  find  it  doesn't  state  a  cause 
of  action  against  Eloy  Gin. 

The  Court:  Perhaps  you  can  assume  that,  but 
the  Court  can't.  It  would  take  me  longer  than  60 
seconds.  [2*] 

Mr.  McKesson :  If  your  Honor  please,  since  this 
amended  complaint  was  filed  by  Eugene  B.  Smith 
and  Company,  I  filed  separate  Motions  and  separate 
Answers,  amended  Answer  to  their  amended  com- 
plaint for  and  on  behalf  of  the  Eloy  Gin  Corpora- 
tion and  for  and  on  behalf  of  the  Home  Insurance, 
two  separate  ones,  and  then  I  noticed  it  and  then 
we  had  stipulated  until  the  time  of  the  trial  and 
then  I  wrote  the  Eloy  Gin  Corporation  and  told 
them  that  there  might  be  some  diversity  of  interest 
between  the  Home  and  Eloy  and  now  Mr.  Jenckes 
is  representing  Eloy  and  since  then  I  filed  an 
amended  Answer  and  Motions,  so  I  understood  it 
would  be  taken  up  at  the  time  of  the  trial. 

The  Court:  At  the  time  you  filed  your  Answer 
for  both  defendants,  did  you  file  a  Motion  to  Dis- 
miss the  Complaint? 

Mr.  McKesson:    Yes,  sir. 

The  Court:    Was  that  argued? 

Mr.  McKesson:  No,  it  was  understood  by  Mr. 
Fennemore,  and  the  more  we  talked  about  that, 
that  it  would  be  all  set  over  until  the  27th.  You 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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see,  he  filed  it  just  a  few  days  before  the  trial  and 
then  we  continued  it  from  the  2nd  of  October — 
what  was  it,  or  the  27th?  [3] 

Mr.  Fennemore :     Sometime  during  the  month. 

Mr.  McKesson :  And  I  noticed  it  and  it  was  con- 
tinued. I  don't  know  if  the  Court's  records  show 
the  continuation  or  not. 

The  Court:  Why  couldn't  you  go  ahead  and  put 
in  the  proof  that  you  have  and  submit  it  all  at 
one  time? 

Mr.  Fennemore:  I  would  prefer  to  do  that, 
your  Honor.  Frankly,  particularly  this  cross-com- 
plaint matter  that  has  come  on  very  close  to  the 
time  of  trial,  I  think  it  ought  to  be  adequately 
briefed  before  your  Honor  before  we  let  the  Motion 
be  submitted,  with  the  understanding  that  it  be 
briefed  afterwards. 

Mr.  McKesson :  I  have  the  brief  of  mine  already 
on  file  and  as  far  as  my  motions  are  concerned. 

Mr.  Jenckes:  If  the  Court  please,  as  far  as  the 
defendant  Eloy  Gin  is  concerned,  I  don't  think  I 
would  have  any  objection  to  proceeding  with  the 
evidence  if  I  know  where  I  stand,  particularly  to 
what  purported  cause  of  action  is  alleged  against 
Eloy  in  the  complaint.  Now,  I  think  Mr.  Fenne- 
more attempts  to  allege  a  cause  of  action  in  con- 
tract against  us  for  failure  to  secure  insurance,  and 
if  that  is  the  case,  then  I  would  [4]  be  prepared 
to  go  ahead,  but  if  the  Court  takes  the  view%  or 
if  Mr.  Fennemore  is  contending  that  he  has  al- 
leged in  his  complaint  a  liability  on  our  part  as 
warehouse  men,  and  there  are  allegations  of  negli- 
gence that  I  am  going  to  have  to  meet  this  morning, 
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and  that  matter  should  be  disposed  of  before  we  go 
ahead. 

Mr.  Fennemore:  The  complaint  is  not  based  on 
negligence  because  there  is  no  evidence  one  way  or 
the  other  as  to  whether  there  was  negligence  or 
not.  This  fire  just  occurred.  Nobody  knows  just  how. 

Mr.  Jenckes:  In  other  words,  I  take  it,  based 
on  Mr.  Fennemore 's  statement,  I  would  not  at  any 
time  have  the  burden  to  show  where  we  were  negli- 
gent? 

The  Court :     Apparently  not. 

Mr.  Jenckes:  That  is  all  right  with  me  if  that 
is  the  situation.  I  just  want  to  know  where  I  stand, 
that  is  all. 

The  Court :  All  right,  the  record  may  show  that 
all  motions  are  submitted  and  the  Court  reserves 
ruling  on  them. 

Mr.  Jenckes:  I  think,  should  the  record  also 
show,  if  your  Honor  please,  by  stipulation  of  coun- 
sel that  the  complaint  is  predicated  upon  [5]  a 
cause  of  action  in  contract  and  that  there  will  be 
no  question  of  negligence  on  the  part  of  Eloy  Gin 
in  this  case? 

The  Court:    All  right,  if  that  is  agreeable. 

Mr.  Fennemore:  If  the  Court  please,  we  have 
entered  into  a  stipulation  as  to  most  of  the  facts  in 
the  case.  At  this  time  I  offer  that  in  evidence. 
There  are  a  number  of  exhibits  attached  to  the 
stipulation  and  it  covers  practically  all  of  the 
documentary  matters  in  the  case. 

(Thereupon  the  documents  were  received  and 
marked  as  Plaintiff's  Exhibit  1  in  Evidence.) 
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PLAINTIFF'S  EXHIBIT  No.  1 

In  the  United  States  District  Court 

for  the  District  of  Arizona 

No.  Civ.  1135 

EUGENE  B.  SMITH  &  CO.,  INC., 

Plaintiff, 

vs. 

ELOY   GIN    CORPORATION   and   HOME   IN- 
SURANCE COMPANY, 

Defendants. 

STIPULATION  OF  FACTS 

Come  Now  the  plaintiff  and  the  defendants,  by 
their  respective  attorneys,  and  for  the  convenience 
of  Court  and  counsel  present  the  following  facts 
which  are  undisputed  and  may  be  taken  as  true : 

(1)  Plaintiff  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  Texas  and 
was  not  authorized  to  do  business  in  Arizona  imtil 
August  14,  1946.  The  defendant  Eloy  Gin  Corpora- 
tion is  a  corporation  existing  under  the  laws  of  the 
State  of  Arizona.  The  defendant  Home  Insurance 
Company  is  a  corporation  organized  under  the  laws 
of  the  State  of  New  York  and  authorized  to  do  a 
general  insurance  business  in  the  State  of  Arizona. 
The  matter  in  controversy  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  $3,000.00. 

(2)  On  or  about  the  7th  day  of  November,  1945, 
the  Eloy  Gin  Corporation  as  seller  and  Eugene  B. 
Smith  dba  Eugene  B.  Smith  &  Co.  as  buyer  en- 
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tered  into  two  separate  written  contracts  for  the 
purchase  and  sale  of  cotton.  The  first  contract,  No. 
P-200,  dated  November  7,  1945,  covered  300  bales 
of  cotton,  and  the  second  contract.  No.  P-201,  cov- 
ered 1,000  bales  of  cotton.  Said  contracts  were 
identical  with  the  exception  that  the  1,000  bales 
contract  covered  a  price  of  85  points  on  the  Novem- 
ber market,  with  all  other  conditions  the  same  as 
under  Contract  No.  P-200.  Attached  hereto  are 
the  two  original  contracts,  marked  Exhibit  A  and 
Exhibit  B,  respectively.  That,  among  other  things, 
each  of  said  written  contracts  provided  in  substance 
that  the  seller  sold  and  the  buyer  bought  the  re- 
spective bales  of  cotton  at  a  certain  price  on  the 
terms  set  forth  in  said  contracts,  and  each  of  said 
written  contracts  provided  regarding  insurance  as 
follows : 

*' Insurance  at  sellers  risk  until  payment  com- 
pleted. 

''Reimbursement  Sight  Draft,  gin-yard  re- 
ceipts attached,  also  Smith/Doxey  cards.  Draw 
on  Eugene  B.  Smith  &  Co.,  care  Valley  National 
Bank,  Phoenix." 

(3)  That  each  of  said  contracts  was  completed 
in  full  accordance  with  its  terms.  As  cotton  was 
ginned  and  baled,  the  bales  were  marked  and  gin 
yard  receipts  issued  for  each  bale,  the  gin  yard 
receipts  being  issued  by  Eloy  Gin  Corporation  to 
Eloy  Gin  Corporation  and  thereafter  sight  drafts 
were  drawn  on  Eugene  B.  Smith  &  Co.,  in  care  of 
the  Valley  National  Bank,  Phoenix.  The  gin  yard 
receipts  w^ere  endorsed  in  blank  by  Eloy  Gin  Cor- 
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poration  and  attached  to  the  sight  drafts.  As  the 
drafts  were  paid,  the  gin  yard  receipts  were  de- 
livered by  the  Valley  National  Bank,  Phoenix,  to 
Eugene  B.  Smith  &  Co.  The  bales  of  cotton  re- 
mained in  the  possession  of  Eloy  Gin  Corporation 
until  removed  from  its  possession  by  surrender  of 
gin  yards  receipts  and  delivery  of  the  cotton  to  the 
one  presenting  the  receipts.  All  of  said  cotton  was 
paid  for  in  accordance  with  the  terms  of  said  agree- 
ments and  all  delivered,  and  the  gin  yard  receipts 
were  surrendered  with  the  exception  of  40  gin  yard 
receipts.  Attached  hereto  and  made  a  part  hereof 
are  39  gin  yard  receipts,  marked  Exhibit  C. 

(4)  On  or  about  the  25th  day  of  January,  1946, 
a  fire  occurred  at  the  gin  yard  of  Eloy  Gin  Cor- 
poration at  Eloy,  Arizona,  and  39  of  the  40  bales 
of  cotton  for  which  the  plaintiff  Eugene  B.  Smith 
&  Co.  had  gin  yard  receipts  and  on  which  delivery 
had  not  been  taken  and  on  which  gin  yard  receipts 
had  not  been  surrendered,  were  destroyed  in  said 
fire.  That  each  of  said  receipts  contained  the  weight, 
date  of  issuance  of  the  receipt,  the  name  of  the 
party  to  whom  issued,  and  for  w^hose  account  is- 
sued, and  contained  various  other  provisions  as 
shown  by  the  receipts  (Exhibit  C  attached). 

(5)  That  prior  to  January  25,  1946,  as  herein- 
above stated,  all  of  the  1300  bales  of  cotton  evi- 
denced by  the  receipts  were  paid  for  and  the  gin 
receipts  delivered  to  Eugene  B.  Smith  &  Co.,  and 
Eugene  B.  Smith  &  Co.  had  surrendered  up  the 
receipts  to  Eloy  Gin  Corporation  and  removed  all 
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of  the  cotton  with  the  exception  of  40  bales,  for 
which  it  held  receipts  on  January  25,  1946.  In  said 
fire  39  of  said  bales  of  cotton  evidenced  by  the  gin 
receipts  were  destroyed  by  fire.  That  on  the  25th 
day  of  January,  1946,  the  Home  Insurance  Com- 
pany had  in  full  force  and  effect  a  policy  of  fire 
insurance  issued  to  Eloy  Gin  Corporation,  being 
No.  6857,  dated  August  1,  1945,  attached  hereto 
and  marked  Exhibit  D. 

(6)  That  on  January  25,  1946,  the  date  of  said 
fire,  Eugene  B.  Smith  &  Co.  held  a  policy  of  marine 
fire  insurance  which  was  in  full  force  and  effect, 
being  policy  No.  OC-58587  of  the  National  Fire 
Insurance  Company,  copy  if  which  is  hereto  an- 
nexed and  marked  Exhibit  E. 

(7)  That  after  said  fire,  the  National  Fire  In- 
surance Company,  through  the  Cotton  Insurance 
Association,  paid  to  Eugene  B.  Smith  and  Co.  the 
sum  of  four  thousand  eight  hundred  sixty-seven 
and  43/100  dollars  ($4,867.43)  by  its  loan  draft 
dated  February  13,  1946,  which  is  attached  hereto 
marked  Exhibit  F,  and  in  consideration  of  said 
payment,  Eugene  B.  Smith  &  Co.  executed,  under 
date  of  February  18,  1946,  Agreement  hereto  at- 
tached marked  Exhibit  G;  that  the  39  bales  of 
cotton  destroyed  by  fire  and  involved  in  this  action, 
were  included  in  the  40  bales  covered  by  Exhibits 
F  and  G,  and  of  the  total  sum  of  four  thousand 
eight  hundred  sixty  seven  and  43/100  dollars 
($4,867.43),  the  sum  of  four  thousand  seven  hun- 
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dred  thirty  six  and  85/100  dollars  ($4,736.85)  rep- 
resents payment  for  said  39  bales. 

Dated  this  24th  day  of  October,  1950. 
FENNEMORE,  CRAIG, 
ALLEN  &  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 
Attorneys  for  Plaintiff. 

/s/  THEODORE  McKESSON, 
Attorney  for  Defendant, 
Home  Insurance  Company. 

EVANS,  HULL,  KITCHEL  & 
JENCKES, 

By  /s/  JOSEPH  JENCKES,  JR., 

Attorneys  for  Defendant, 
Eloy  Gin  Corporation. 

Admitted  October  27,  1950. 


Mr.  McKesson :  I  suggest,  if  your  Honor  please, 
that  each  one  of  the  exhibits  attached  may  be  re- 
ceived and  should  be  also  introduced  as  Plaintiff's, 
whatever  you  want  to  call  them,  1  or  A  in  evidence. 
You  see,  we  have  a  sheet  here  so  in  addition  to  the 
stipulation  of  facts,  that  these  be  introduced  sep- 
arately so  we  can  refer  to  them  as  we  go  along. 

The  Clerk:  The  stipulation  will  be  1  and  these 
are  Number  A  to  G.  That  will  be  Number  1-A  to 
1-G,  inclusive. 

(Thereupon  the  documents  were  received  and 
marked  as  Plaintiff's  Exhibits  1-A  to  1-G,  in- 
clusive, in  evidence.)  [6] 


X  PLAirriFF'S  EXi'i:.IT  NO.    1-A 

tSlt^' - /4EUGENE  B.  SMITH  &  CO. 

i^-*}*^^  O   g*^*^'  ^.    <-^=^^  ^^CSp'S?^  EXC^IANGE  BUILDING 

^^."v"  ^ '  /Zi:.!^^  DALLAS,  TEXAS  #/      -  C 

''^^^^^^^^^^^'''"    '■'''''"^'  CONFIRMATION     %\  -^i*f:     p- oc 

n^?,:.T    .m.:,:"-^ Zt£^2Si_'l.il£5.^.- .  Ttarag?«!r:._IJaY£mher.„ZliJ941.. 

T^py   Gjnnfefl-  Cnrporatinn, ^(Jon?F    ' '^dj^OCC    CrorQ 

V.'.,    I     I  '      .       "  "" 

PNT:    ■•  ■  ''■    '  '■''"''' 

tMi:  .1:1  i..  v;.i'-i  '  ■■  •'■•'•-■'^■iJloy^  Arizona. 

Dear  Sir(s)»^ ---^^;,-- -----•'- 

We  hereby  confirm  having  purchased  from  you  today,  through   cor.verscitioD  with  Jack  Pretzer, 

:n3EEE_JnJ...DLED ( ^ )   Bales  Cotton;  at_(s.ee..b^elow}.ts.  per  lb.,  to  be  delivered  by  you  in 

accordance  with  the  rules  of  The  Texas  Cotton  Association  (see  extract  on  back  hereof)  governing  this  con- 
tract, and  on  the  following  terms.     (Mixed  packed  bales  to  be  classed  by  the  low  side  only.) 

Grade  ^^^  Smith/Doxej*  cards,     including     68  cards  on  hand  ilready;  imculled. 


Staple . 

pj.jpg @  November  W.l.A.  prices  for  each  quality,  plus  75  points  premivim,  f.o.  b.   Gin  Yci-rdi 


at  ^40/ ,  Arx  zoaia.. 
Delivery        In  lot?  of  not  less  than  100  B/C,   as  fast  as  ginned  and  cards  obtained.. 

Terms  ..-•.  "Boras  Cotton  Association  Contract 


I  Weights 

I  Insurance . ., 

>  Reimbursement 


OngPiginal  Gin  Aeights. 


at  sellers  risk  until  payment  completed. 


Sight  tTaft,  gin-yird  receipts  attached,  also  Smith/Doxe^  caras. 


"DtcTW"" 


Differences:.-- Good  Mid.. 


^"^5v""Snith  &  Co,  J- 
Strict  Low  Mid. 


INVOICED  IN  DUPLICATE, 
Strict  Good  Ord.. 


Strict  Mid.- 


_Low  Mid. 


^Good  Ord.._ 


Remarks: 


If  possible,  each  delivei^j"  to  be  averaged,  rather  than  a  separate  calculation 
^3^ 


The  Cotton  covered  by  this  confirmation  is  boDKht  gabjcct  to  the  full  compliance  on  the  part  of  the  seller  (withont  ex 
pense  to  the  bayer)  with  all  the  provisions  of  the  United  States  laws  and  the  seller  hereby  expressly  agrees  to  provide  thi 
buyer  with  all  proper  licenses  or  certificates  or  any  other  similar  requirements  which  identify  the  cotton  covered  hereby  at 
free  from  the  penalty  imposed  by  the  A^icnltnral  Adjustment  Act  of  1938,  and  if  such  forms  show  that  the  cotton  is  subjec 
to  marketing  penalty,  or  if  the  forms  are  not  furnished  before  delivery  of  the  cotton  or  passage  of  title  t«  it,  the  sellei 
expressly  authorizes  the  buyer  to  deduct  from  the  purchase  price  of  the  cotton  an  amount  equal  to  the  penalty  imposed  b} 
such  Act 

The  seller  hereby  agrees  that  final  settlement  under  this  contract  shall  be  had  on  outturn  accounts  as  rendered  th< 
■eller  by  the  buyer,  unless  promptly  on  receipt  of  each  such  account,  the  seller  applies  for  a  revision  of  such  account.  Ii 
such  event,  should  the  parties  fail  to  mutually  agree  to  a  revision  of  the  account,  the  matter  ir  controversy  shall  be  ar 
bitrated  under  and  in  accordance  with  the  Rules  of  the  Texas   Cotton  Association,   relating  to  arbitration. 

It  is  expressly  understood  and  agreed  by  all  parties  to  this  contract,  whether  members  of  the  Texas  Cotton  Associatiot 
or  non-members,  that  any  controversy  which  may  arise  in  connection  with  said  contract  shall,  upon  request  of  eithei 
party  to  the  contract,  be  submitted  to  the  Arbitration  Committee  of  The  Texas  Cotton  Association  for  adjustment  in  accor 
dance  with  the  rules  of  said  Association  governing  arbitration.  (Copy  of  these  rules  may  be  secured  by  applying  for  th< 
same  to  The  Texas   Cotton  Association,  Waco,  Texas.) 

This  evidences  the  entire  contract  between  the  parties  hereto,  and  all  terms,  provisions  and  conditions  relating  thereto 
and  supercedes  all    prior  negotiations,   agreements  and  conditions. 

Failure  to  return  this  or  other  signed  acknowledgment  or  prompt  correction  in  case  of  error  will  be  understood  as  yoni 
approval   and  acceptance  of   the  sale,  terms  and  conditions  as  herein  stated. 


We  hereby  confirm  sale  on  terma  and 
eonditiona  stated  above. 

EL8T     GIN     CQEPORiiTION 


Tours    truly, 

EUGENE  B 


Per 


MORTGAGE     CLAUSE 

(Wilhuul  Cunlribulion) 


75 


ThU  policy  11  to  iht  inltrcit  of  the  morigagcv  only  thtrein,  ihill  not  b<  invalidilcd  by  iny  ict  or  neglect  of  the  mortgigor  or  ownei 
,he  with.n  dewribed  properly,  nor  by  any  foreclo.ure  or  other  proceeding,  or  notice  of  wle  rel.l.ng  to  the  property,  nor  by  .ny  ch.nge  .n 
lule  or  ownership  of  the  property,  nor  by  the  occupation  of  the  premi.ei  for  purpoK.  more  hazardou.  than  are  permitted  by  thii  pol 
PROVIDED  that  the  mortgagee  ihall  notify  thii  Company  of  any  change  of  owner.hip  or  increaae  of  hazard  »hich  ihall  come  to  the  knc 
tdge  of  ...d  mortgagee,  and  unle..  permitted  by  thi.  policy,  it  .hall  be  noted  hereon;  and  PROVIDED  further  that  upon  failure  of  the  in., 
to  render  proof  of  lo...  .uch  mortgagee,  upon  notice,  .hall  render  proof  of  lo..  in  the  form  herein  .pecified  within  ninety-one  day.  therea 
and  .hall  be  .object  to  the  provi.ion.  hereof  relating  to  apprai.al  and  time  of  payment  and  of  bringing 

Failure  upon  the  part  of  the  mortgagee  to  comply  with  any  of  the   foregoing  obligation, 
and  void  a»  to  the  interest  of   the  mortgagee. 

Thii  policy  may  be  cancelled  a.  to  the  interat  of  any  mortgagee  named  hereon  by  giving  luch  mortgagee  ten  day.  written  nonce. 

If  thu  Company  .hall  claim  that  no  liability  exi.led  a.  to  the  mortgagor  or  owner.  It  .hall,  to  the  extent  of  payment  of  lo.. 
mortgagee,  be  .abrogated  to  all  the  mortgagee',  right,  of  recovery,  but  without  impairing  mortgagee',  right  to  .ue;  or  it  may  pay 
mortgage,  debt   and   require   an   a.iignment    thereof   and  of   the  mortgage. 

The   word    "mortgagee"  shall   be  con.trued   to  mean   mortgagee  or   truatee. 


nder  the 


nder  thi.  policy  null 


SECTION  IV 


1  Concealment,  This  entire  policy  shall  he  void  if.  whether 

2  fraud.  before  or  after  a  loss,  the  insured  has  wil- 

3  fully   concealed  or   misrepresented  any   nia- 

4  terial   fact  or  circumstance  concerning  this  insurance,  or   the 

5  subject  thereof,  or  the  interest  of  the  insured  therein,  or  in 

6  case  of  any  fraud  or  false  swearing  by  the  insured  relating 

7  thereto. 

8  Excepted  This  policy  shall  not  cover  accounts,  money, 

9  property.  currency,  securities,  deeds,  or  evidences  of 

10  debt:  nor.  unless  specifically  named  hereon. 

11  cloth  awnings,  records  and  books  of  records  (except  for  their 

12  physical  value  in  blank),  bullion,  animals,  motor  vehicles,  or 

13  aircraft. 

14  Hazards  not  This  Company  shall  not  he  liable  for  loss 

15  included.  by    fire   or   other    Perils    insured    against    in 

16  this    policy    caused,    directly    or    indirectly. 

17  by:  (a)  enemy  attack  by  armed  forces,  including  action  taken 

18  by   military,   naval,  or  air  forces  in   resisting  an  actual  or  an 

19  immediately   impending  enemy   attack;    (b)    invasion:    (cl    in- 

20  surrection:    (d)    rebellion:    (e)    revolution:    (f)    civil    war:    (g) 

21  usurped  power:    (hi   order  of  any  civil  authority   except   acts 

22  of  destruction   at    the    time    of   and    for    the   purpos  *  of   pre- 

23  venting   the   spread   of    fire,    provided    that    such    fire   did    not 

24  originate   from   any   of   the   hazards   excluded   by    this   policy; 

25  (il  neglect  of  the  insured  to  use  all  reasonable  means  to  save 

26  and   preserve  the  property  at  and   after  a   loss,  or   when    the 

27  property  is  endangered   by   fire  in   neighboring  premises;    (j) 

28  nor  shall  this  Company  be  liable  for  loss  by  theft;  (k)  nor  for 

29  any  electrical   injury   or  disturbances  to  electrical   appliances, 

30  devices,  or  wiring  resulting  from  artificial  causes. 

31  Conditions  Unless  otherwise  provided  in  writing  added 

32  suspending  or         hereto,    this    Company    shall    not    be    liable 
ii  restricting  for    loss   occurring    (a.    b.   and   c    applicable 

34  insurance.  only  to  Coverage  F — Fire): 

35  (a)    while   the    hazard    is    increased    by   any 

36  means  within  the  knowledge  and  control  of  the  insured,  pro- 

37  vided  such  increase  in  hazard  is  not  usual  and  incidental  to  the 

38  occupancy  as  hereon  described;  or 

39  (bl  while  a  described  building,  whether  intended  for  occupancy 

40  by  owner  or  tenant,  is  vacant  beyond  a  period  of  thirty  con- 

41  secutive  days:  or 

42  (c)  as  a  result  of  explosion  or  riot,  unless  fire  ensue,  and  in 

43  that  event  for  loss  by  fire  only;  or 

44  (d)    following  a   change   in   ownership   of   the   insured    prop- 

45  crty;  or 

46  (e)  while  any  other  stipulation  or  condition  of  this  policy  is 

47  being  violated. 

48  Changes  or  Changes  in   this   policy   may  be   made   and 

49  additions.  Perils    added    hereon    only    by    written    en- 

50  dorsement  properly  executed  by  an  author- 

51  ized  agent  of  this  Company  and  attached  hereto;  but  no  pro- 

52  vision   may   be   waived  except   such  as  by   the   terms  of  this 

53  policy  is  subject  to  change. 

54  Cancellation  The  insured  may  cancel  this  policy  by  no- 

55  of  policy.  tice   to    this    Company;    upon   surrender   of 

56  the    policy    this    Company    shall    refund   the 

57  short  rate  unearned  paid  premium.    This  Company  may  cancel 

58  this  policy  by  giving  the  insured  five  days  written  notice;  such 

59  notice  shall  state  that  the  pro  rata  unearned  paid  premium,  if 

60  not  tendered,  will  be  refunded  on  demand. 

61  Pro  rata  This    Company    shall    not    be    liable    for    a 

62  liability.  greater    proportion    of    any    loss    than    the 

63  amount    hereby    insured    shall    hear    to    the 

64  whole  insurance  covering   the   property  against   the    Peril  in- 

65  volved.    whether   collectible   or    not:    except    if   any   article   or 

66  piece  of  personal   property,  covered    hereunder   by   a   general 

67  Item    (i.e..  one   covering   several   articles),   is   insured    specifi- 

68  cally   (without  an  excess  provision)   under  this,  or  any  other 

69  policy,  then  such  general  Item  shall  apply  as  excess  over  the 

70  specific  insurance  and  pay  only  for  any  actual  loss  sustained 
'1  over  the  amount  of  specific  insurance. 

If  this  policy  be  made  by  a  mutual  i 
insurance,  such   regulations  shall   apply   to 


BASIC     CONDITIONS 

Requirements  in    Th 


her  company  having  special  regula 
form   a  part   of   this  policy   as  the 


insured  shall  give  immediate  notice  to 
73  case  loss  occurs,  this  Company  of  any  loss,  protect  the  prop- 
"4  erty  from  further  damage,  separate  the  dam- 

75  aged  and   undamaged   personal   properly,  and   furnish  a  com- 
7ti  plcte  Inventory  of  all  property  insured  by  this  policy  showing 

77  in  detail  all  costs.    The  insured,  as  often  as  may  be  reasonably 

78  re<iuircd.  shall  exhibit  to  any  person  designated  by  this  Com- 

79  pany  all   that  remains  of  any   property   herein  described,  and 

80  submit  to  examinations  under  oath  by  any  person  named  by 

81  this  Company,  and  subscribe  the  same;  and.  as  often  as  may 

82  be  reasonably  required,  shall  produce  for  examination  all  books 

83  of   acciiunt.    hills,    invoices,    and    other    vouchers,    or    certified 

84  copies  thereof  if  originals  be  lost,  at  such  reasonable  time  and 

85  place  as  may  be  designated  by  this  Company  or  its  representa- 
8'>  tive.  and  shall  permit  extracts  and  copies  thereof  to  be  made. 

87  Within    ninety -one   days   after   the   loss,   unless   such   time   is 

88  extended  in  writing,  the  insured  shall  render  to  this  Company 

89  a  proof  of  loss  signed  and  sworn  to  by  the  insured.    Such  proof 

90  of  loss  shall  reveal  to  the  best   knowledge   and   belief  of  the 

91  insured  the  following:  the  time  and  cause  of  the  loss;  the  in- 

92  terest  of  the  insured  and  all  others  in  the  property,  including 

93  any  encumbrances  thereon;  all  contracts  of  insurance,  whether 

94  valid  or  not.  covering  such  property;  the  actual  cash  value  of 

95  each  item  of  property  and  the  amount  of  loss  thereto:  and  by 

96  whom  and  for  what  purposes  the  building  was  occupied  at  the 

97  time  of  loss.     Ko  provision,   stipulation,  or   forfeiture   of   this 

98  policy  shall  be  waived  by  any  requirement,  act.  or  proceeding 

99  of   this   Company   relating   to   investigation,   appraisal,   or   ad- 

100  justment  of  any  loss. 

101  Appraisal.  In  case  the  insured  and  this  Company  shall 

102  fail  to  agree  as  to  the  actual  cash  value  or 

103  the   amount   of  loss.   then,   on    the   written   demand   of  either. 

104  each  shall  select  a  competent  and  disinterested  appraiser  and 

105  notify  the  other  of  the  appraiser  selected  within  twenty  days 

106  of  such  demand.    The  appraisers  shall  first  select  a  competent 

107  and  disinterested  umpire:  and  failing  for  fifteen  days  to  agree 

108  upon    such    umpire,    then,    on    request    of    the   insured    or   this 

109  Company,  such  umpire  shall  be  selected  by  a  judge  of  a  dis- 

110  tnct  court  of  a  judicial  district  where  the  joss  occurred.    The 

111  appraisers    shall    then    appraise    the    loss,    stating    separately 

112  actual  cash  value  and  loss  to  each  item;  and.  failing  to  agree. 

113  shall  submit  their  differences  only  to  the  umpire.    An  award  in 

114  writing,  so  itemized,  of  any  two  when  filed  with  this  Company. 

115  shall  determine  the  amount  of  actual  cash  value  and  loss.  Each 

116  appraiser   shall    be   paid    by    the   part\-    selecting   him   and   the 

117  expenses  of  appraisal  and  umpire  shall  be  paid  bv  the  parties 

118  equally 

119  Company's  It   shall   he  optional   with  this  Company  to 

120  options.  take  all.  or  any  part,  of  the  property  at  the 

121  agreed   or  appraised   value,  and   also  to   re- 

122  pair,  rebuild,   or   replace   the   property   destroyed   or  damaged 

123  with  other  of  like  kind  and  quality  within  a  reasonable  time. 

124  on  giving  notice  of  Its  intention   so  to  do  within  thirty  days 

125  after  the  receipt  of  the  proof  of  loss  herein  required. 

126  Abandonment.         There  can  be  no  abandonment  to  this  Coni- 

127  pany  of  any  property. 

128  When  loss  The  amount   of  loss   for  which   this   Coni- 

129  payable.  pany  may   be  liable   shall   be  payable  sixty 

130  days  after  proof  of  loss,  as  herein  providetl, 

131  is  received  by  this  Company  and  ascertainment  of  the  loss  is 

132  made  either  by  agreement  between  the  insured  and  this  Com- 

133  pany  expressed  in  writing  or  by  the  filing  with  this  Company 

134  of  an  award  as  herein  provided. 

135  Stlit.  No    suit    or    action    on    this    policy    for    the 

136  recovery  of  any  claim   shall   be  sustainable 

137  in  any  court  of  law  or  equity  unless  all   the  requirements  oi 

138  this  policy   shall   have  been   complied    with,  and   unless   com- 

139  menced    wHthin    two   years   and   one   day   next   after   cause  oi 

140  action  accrues. 

141  Subrogation.  This    Company    may    require    from    the    in- 

142  sured  an  assignment  of  all  right  of  recov- 

143  ery   against   any    party    for   loss   to   the   extent    that   payment 

144  therefor  is  made  by  this  Cortvpany. 


i  lawfully  applicable  to  its  organization,  membershi 
le  may  be  written  or  printed  upon,  attached  or  appe 


membership,  polici 
rnded  hei 


i   of 


Ja    WUnza  *Wkz.x£of    this  Company  has  executed  and  attested  these  presents:  but  this  policy  shall  not  be  valid  unless  counter- 
•igned  by  an  authorized  Agent  of  this  Company. 


Secretary. 


President 
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PLAINTIFF'S  EXHIBIT  No.  1-C 

Original  Negotiable 

Bale  and  Receipt 

Fire 

No.  3713 

Yard  Receipt  and  Weight  Certificate 

Issued  by 

Eloy  Gin  Corporation 

To  Eloy  Gin  Corporation,  c/o  J.  E.  Tucker,  the 

Depositor. 

Farm 

One  Bale  Short  Staple  Cotton  Stored  in  Open  Yard 

at  Eloy  Gin  Corporation 
Gross  Wt.  520  Lbs. 

Mark 

Eloy,  Ariz.,  12-20,  1945 

Eloy  Gin  Corporation  Hereby  Certifies : 

First:  That  it  has  this  day  received  on  open 
storage  in  its  gin  yard,  for  the  account  of  and  de- 
liverable to  the  depositor  or  order,  the  bale  of  cot- 
ton, all  as  above  designated,  named  and  described, 
subject  to  the  Uniform  Warehouse  Receipt  Act  of 
Arizona  and  the  terms  and  conditions  of  this  re- 
ceipt. 

Second:  That  the  correct  gross  weight  of  said 
bale  of  cotton  on  this  day  is  as  above  shown,  but 
is  subject  to  and  not  guaranteed  against  shrinkage 
due  to  moisture  or  other  natural  causes;  and 

Third:  That  said  bale  of  cotton  has  been  in- 
sured, while  stored  as  aforesaid  under  this  receipt 
against  direct  loss  and/or  damage  by  fire  except  as 


78  Eugene  S.  Smith  d  Co.,  Inc., 

limited  and  provided  in  insurance  policy  covering 
same. 

This  Company  will  deliver  said  cotton  in  said 
yard  to  said  depositor,  or  order,  upon  surrender  of 
the  original  of  this  receipt  properly  endorsed  and 
the  payment  of  all  charges  against  said  cotton.  This 
company  is  not  liable  for  loss  of  or  damage  to  said 
cotton  by  the  elements,  public  enemy,  or  any  other 
cause  beyond  its  control,  or  for  the  grade,  shrinkage 
in  weight,  defects  or  quality  inherent  in  the  cotton. 
This  company  claims  a  lien  on  said  cotton  for  all  its 
unpaid  charges  against  the  same. 
Unpaid  Charges: 

(1)  Ginning,  Bagging  and  Ties,  Storage  and 

Insurance  for  first  twenty  days  $ 

Pd. 

(2)  Storage  and  insurance cents  for 

each  day  or  fraction  of  day  after  the  first 
20  days  and; 

(3)     

Insurance  Paid  to 

ELOY  GIN  CORPORATION, 

By  /s/  NELLIE  ROGUS, 

Authorized  Agent  and 
Weighmaster. 

**A11  of  the  38  other  gin  yard  receipts  in  this  ex- 
hibit are  the  same  as  the  foregoing,  except  for  the 
number,  the  gross  weight  shown,  the  day  of  month 
and  the  name  of  the  person  foUovmig  the  direction 
*To  Eloy  Gin  Corp.'  " 

Admitted  October  27,  1950. 
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PL;jr.'i;F»s  lixi'i'iT  no.  i-d 


No.  6857 


_  Y,nmf  illli'lirailiT  (U  t=J 


\KW  YORK 
OlMi.N.iVIy'.  i:i>   IK- -1. 


PREMIUMS      866  AO 


TOTAL 


OUNT  •  ■  •  $  100^    of         RATE    2.888 

Limits 
TNDED  COVERAGE*  RATE       .068  PREMIUMS        20.lf0  i  PREMIUMS  fifi^    Pn 

^r*n"":s^o^hTpX^ ""'  ^''^"'^  """'''''^ '-"  -'""'  ■•""«■■  "^^  ■■p— ■•  ^  »p-'^«<^  ^^ove  LSi:,.?co.er.,. 

In  Consideration  of  the  Provisions  and  Stipulations  herein  or  added  hereto 
^OF      EIGHT   HUNLRED  EIGHTY-SIX   AND   80/100 .     qA^S  PREMIUM 


company,  for  the  term  of 

ithe  1st 

1st 

1  amount  not  exceeding 


One  year 

day  of  August 

day  of  August 

100^  OF  LIMITS - 


c 


insure       ELOY  GIN   CORPORATION 


'9i{-5f3^\Jpon,  Standard  Time,  at 
^  lfSvOC3tion  of  property  involved, 
------___    .Dollars, 


nfo  ;  ''rr''"";r         "''"'  °^  '^'  '''"'•  ^4*'K'"^°f  the  property  at  the  time  of  loss,  but  not  exceeding 
mount  wh.ch  .t  would  cost  to  repa.r  or  repbc^e  p^rty  w.th  matenal  of  l.ke  Icmd  and  quahtv  w.th.n  a  reason 
Tr  law'reri   t       •  ^"--nce  fo^^.eased  cost  of  repa.r  or  reconstruct.on'bv  reason  of  anv  ord  - 

eor  law  regulatmg  construct.on  or  r^.r.^^  w.thout  compensation  for  loss  resultmg  from  mterrupnon  of 
PN  J  Tvn"„'""''  "°' '"  '"^  ':if*  ^^°''  '^'^  '^'  '""^"t  "f  the  msured,  agamst  all  DIRECT  Loss  bff re 

.ror  nrTr!t     f     r    r  ^^U^'  '^'''?^"^  heremafter  while  located  or  contamed   as  described   m   th.s 

rlafonf  U  M'  ^^  P™P"  P'^^'  ^"  "^"^  ^">'  °f  '^'  P-P^"v  shall  necessar.ly  be  removed  for 

•jrvat.on  from  theperfl^sured  agamst  m  this  poHcy,  but  not  elsewhere.  remo^ea  tor 

Ijnment  of  this  p^  shall  not  be  valid  except  with  the  written  consent  of  this  Companv. 

^'alrherermad"^  accepted  subject  to  the  foregomg  prov.s.ons  and  st.pulafons  and  those  heremafter  stated, 

'.are  hereby  made  a  part  of  th.s  pohcy,  together  w,th  such  other  prov.sions,  stipulations  and  agreements  as  may 

ded  hereto,  as  provided  in  this  policy.  ccnit-iub  as  ma\ 

ITNESS  WHEREOF,  this  Company  has  executed  and  attested  these  presents ,  but  this  policy  shall  not  be  valid 
countersigned  by  the  duly  authorized  Agent  of  this  Company  at 


Serretani 

Lst'-^day  .,1  August 


/:^'g^^^-"^ 


/'rtsidfrif 


1"     1+5 


GUARDIAN  INSURANCE  AGENCY 


.Vtrfiii 


1  Concealment,  This  entire  policy  shall  be  void  if,  whether 

2  fraud.  before  or  after  a  loss,  the  insured  has  wil- 

3  fully   concealed    or    misrcprcscntcil    any    ma- 

4  terial    fact    or    circumstance    concerning    this    insurance    or    the 

5  sulijtil  thercol,  or  the  int<  rest  n(  the  insuicil  therein,  or  In  rase 

6  of  any  fraud  or  false  swcarinj;  by  thr   iiisurc<l   rdalinu  then  to 

7  Uninsurable  This   policy   shall   not  cover  accounts,  bills, 

8  and  currency,  deeds,  evidences  of  debt,  money  or 

9  excepted  property,  securities;    nor,    unless    specifically    named 

10  hereon  in  writing,  bullion  or  manuscripts. 

11  Perils  not  This  Company  shall  not  be  liable  for  loss  by 

12  included.  (ire  or  other  perils   insured   against   in  this 

13  policy  caused,  directly  or  indirectly,  by:  (a) 

14  enemy  attack  by  armed   forces,  including   aciinn  taken  by  mili- 

15  tary.  naval  or  air  forces  in  resisting  an  actual  or  an  immediately 
U)  impending   enemy    attack;    (b)    invasion;    (c)    insurrection;    (d) 

17  rebellion;  (e)  revolution;  (f)  civil  war;  (gl  usurped  power;  (h) 

18  iirder  of  any  civil  authority  except  acts  of  dtstructiiin  at  the  time 

19  of  and  for  the  purpose  of  preventing  the  spread  of  fire,  provided 

20  that  sucii  fire  did  not  originate  from  any  of  the  perils  excluded 

21  by  this  policy;   (i)   neglect  of  the  insured  to  use  all   reasonable 

22  means  to  save  and  preserve  the  property  at  and  after  a  loss,  or 
2i  when  the  property   is  endangered   by   fire   in   neighboring  prem- 

24  ivis;  (ji  ii.ir  shall  this  Comiiany  be  liable  for  loss  by  theft. 

25  Other  Insurance.  Other  insurance  may  be  prohibited  or  the 
2(i  amount  of  insurance  may  be  limited  by  en- 

27  dorsement   attached    hereto. 

28  Conditions   suspending   or    restricting    insurance.     Unless   other- 

29  wise  provided  in  writing  added  hereto  this  Company  shall  not 

30  be  liable  for  loss  occurring 

31  (aj  while  the  hazard  is  increased  by  any  means  within  the  con- 

32  trol  or  knowledge  of  the  insured;  or 

33  (b)  while  a  described  building,  whether  intended  for  occupancy 

34  by  owner  or  tenant,  is  vacant  or  unoccupied  beyond  a  period  of 

35  sixty  consecutive  days;  or 

36  (c)   as  a   result   ol  explosion  or  riot,  unless   fire  ensue,  and   in 

37  that  event  for  loss  by  fire  only. 

38  Other  perils  Any  other  peril  to  be  insured  against  or  sub- 

39  or  subjects.  ject  of  insurance  to  be  covered  in  this  policy 

40  shall  be  by  endorsement  in  writing  hereon  or 

41  added  hereto. 

42  Added  provisions.     The  extent  of  the   application  of   insurance 

43  under  this  policy  and  of  the  contribution  to 

44  be  made  by  this  Company  in  case  of  loss,  and  any  other  pro- 

45  vision  or  agreement  not  inconsistent  with  the  provisions  of  this 

46  policy,  may  be  provided  for  in  writing  added  hereto,  but  no  pro- 

47  vision  may  be  waived  except  such  as  by  the  terms  of  this  policy 

48  is  subject  to  change. 

49  Waiver  No  permission  affecting  this  insurance  shall 

50  provisions.  exist,  or  waiver  of  any  provision   be  valid, 

51  unless  granted  herein  or  expressed  in  writing 

52  added   hereto.   No  provision,   stipulation   or    forfeiture   shall    be 

53  held  to  be  waived  by  any  requirement  or  proceeding  on  the  part 

54  of  this   Company   relating   to   appraisal   or   to  any  examination 

55  provided  for  herein. 

5o  Cancellation  This  policy  shall   be    cancelled  at  any  time 

57  of  policy.  at  the  request  of  the  insured,  in  which  case 

58  this  Company  shall,  upon  demand  and  sur- 

59  render  of  this  policy,   refund  the  excess  of  paid  premium  aboye 

60  the    customary    short    rates    for    the    expired    time.     This    pol- 

61  icy  may  be  cancelled  at  any  time  by  this   Company  by  giving 

62  to  the  insured  a  five  days'  written  notice  of  cancellation    with 

63  or  without  tender  of  the  excess  of  paid  premium  above  the  pro 

64  rata   premium    for   the   expired   time,   which   excess,   if   not   ten- 

65  dered,  shall  be  refunded  on  demand.   Notice  of  cancellation  shall 

66  state  that  said  excess  premium  (if  not  tendered)  will  be  re- 
<>7  funded  on  demand. 

68  Mortgagee  If  loss  hereunder  is  made  payable,  in  whole 

69  interests  and  or    in    part,   to   a   designated    mortgagee   not 

70  obligations.  named  herein  as  the  insured,  such  interest  in 

71  this  policy  may  be  cancelled  by  giving  to  such 

72  mortgagee  a  ten  days'  written  notice  of  can- 

73  cellation. 

74  If  the  insured  fails  to  render  proof  of  loss  such  mortgagee,  upon 

75  notice,  shall   render  proof   of  loss   in  the   form  herein  specified 

76  within  sixty  (00)  days  thereafter  and  shall  be  subject  to  the  pro- 
^7  visions  hereof  relating  to  appraisal  and  time  of  payment  and  of 
?8  bringing  suit.  If  this  Company  shall  claim  that  no  liability  ex- 
'9  isted  as  to  the  mortgagor  or  owner,  it  shall,  to  the  extent  of  pay- 
<0  ment  of  loss  to  the  mortgagee,  be  subrogated  to  all  the  mort- 
*1  gagee's  rights  of  recovery,  but  without  impairing  mortgagees 
*-  right  to  sue ;  or  it  may  pay  off  the  mortgage  debt  and  require 

*  an  assignment  thereof  and  of  the   mortgage.    Other   provisions 


60 

relating  to  the  interests  and  obligations  of  such  mortgagee  may 

be  added  hereto  by  agreement  in  writing. 

Pro  rata  liability.  This  Company  shall  nut  be  liable  for  a  greater 
proportion  cif  any  loss  than  the  amount 
iierebv  insured  shall  bear  t"  the  whole  insurance  covering  the 
projierty  against  the  (leril  involved,  whether  collectible  or  not. 
Requirements  in  The  insured  shall  give  immediate  written 
case  loss  occurs.  notice  to  this  Company  of  any  loss,  protei-t 
the  property  from  further  damage,  forthwith 
separate  the  damaged  and  unrlamagcd  personal  property,  put 
it  in  the  best  possible  order,  furnish  a  complete  inventory  of 
the  destroyed,  damaged  and  undamaged  jiropcrty.  show.ng  in 
detail  quantities,  coils,  actual  cash  value  and  amount  of  loss 
claimed;  and  within  sixty  days  after  the  loss,  unless  such  time 
is  extended  in  writing  by  this  Company,  the  insured  shall  render 
to  this  Company  a  proof  of  loss,  signed  and  sworn  to  by  the 
insured,  stating  the  knowledge  and  belief  of  the  insured  as  to 
the  following  :  the  time  and  origin  of  the  loss,  the  interest  of  the 
iiisurid  ami  uf  all  oiliirs  in  the  pmiHrty.  the  actual  cash  value  of 
each  Item  thereof  and  the  amount  of  loss  thereto,  all  encum- 
brances thereon,  all  other  contracts  of  insurance,  whether  valid 
or  not,  covering  any  of  said  property,  any  changes  in  the  title, 
use,  occupation,  location,  possession  or  exposures  of  said  prop- 
erty since  the  issuing  of  this  policy,  by  whom  and  for  what 
purpose  any  building  herein  described  and  the  several  parts 
thereof  were  occupied  at  the  time  of  loss  and  whether  or  not  it 
then  stood  on  leased  ground,  and  shall  furnish  a  copy  of  all  the 
descriptions  and  schedules  in  all  policies  and,  if  required,  verified 
plans  and  specifications  of  any  building,  fixtures  or  machinery 
destroyed  or  damaged.  The  insured,  as  often  as  may  be  reason- 
ably required,  shall  exhibit  to  any  person  designated  by  this 
Company  all  that  remains  of  any  property  herein  described,  and 
submit  to  examinations  under  oath  by  any  person  named  by  this 
Company,  and  subscribe  the  same ;  and,  as  often  as  may  be 
reasonably  required,  shall  produce  for  examination  all  books  oi 
account,  bills,  invoices  and  other  vouchers,  or  certified  copies 
thereof  if  originals  be  lost,  at  such  reasonable  time  and  place  as 
may  be  designated  by  this  Company  or  its  representative,  and 
shall  permit  extracts  and  copies  thereof  to  be  made. 
Appraisal.  In  case  the  insured  and  this  Company  shall 

fail  to  agree  as  to  the  actual  cash  value  or 
the  amount  of  loss,  then,  on  the  written  demand  of  either,  each 
shall  select  a  competent  and  disinterested  appraiser  and  notify 
the  other  of  the  appraiser  selected  within  twenty  days  of  such 
demand.  The  appraisers  shall  first  select  a  competent  and  dis- 
interested umpire;  and  failing  for  fifteen  days  to  agree  upon 
such  umpire,  then,  on  request  of  the  insured  or  this  Company 
such  umpire  shall  be  selected  by  a  judge  of  a  court  of  record  in 
the  state  in  which  the  property  covered  is  located.  The  ap- 
praisers shall  then  appraise  the  loss,  stating  separately  actual 
cash  value  and  loss  to  each  item;  and,  failing  to  agree,  shall 
submit  their  differences,  only,  to  the  umpire.  An  award  in  writ- 
ing, so  itemized,  of  any  two  when  filed  with  this  Company  shall 
determine  the  amount  of  actual  cash  value  and  loss.  Each 
appraiser  shall  be  paid  by  the  party  selecting  him  and  the  ex- 
penses of  appraisal  and  umpire  shall  be  paid  by  the  parties 
equally. 

Company's  It   shall   be  optional   with   this   Company  to 

options.  take  all,  or  any  part,  of  the  property  at  the 

agreed  or  appraised  value,  and  also  to  re- 
pair, rebuild  or  replace  the  property  destroyed  or  damaged  with 
other  of  like  kind  and  quality  within  a  reasonable  time,  on  giv- 
ing notice  of  its  intention  so  to  do  within  thirty  days  after  the 
receipt  of  the  proof  of  loss  herein  required. 
Abandonment.  There  can  be  no  abandonment  to  this  Com- 
pany of  any  property. 
When  loss  The  amount  of  loss  for  which  this  Company 

payable.  may   be    liable    shall    be    payable    sixty   days 

alter  proof  of  loss,  as  herein  provided.  Is 
received  by  this  Company  and  ascertainment  of  the  loss  is  made 
either  by  agreement  between  the  insured  and  this  Company  ex- 
pressed in  writing  or  by  the  filing  with  this  Company  of  an 
award  as  herein  provided. 

Suit.  No  suit  or  action  on  this  policy  for  the  recov- 

ery of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  unless  all  the  requirements  of  this  policy 
shall  have  been  complied  with,  and  unless  commenced    within 
twelve  months  next  alter  inception  of  the   loss. 
Subrogation.  This  Company  may  re<iuire  from  the  insured 

an  assignment  of  all  right  of  recovery  against 
any  party  for  loss  to  the  extent  that  payment  therefor  is  made 
by  this  Company. 


ATTACH    FORM    BELOW    THIS    LINE 
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Standard  Forms  Bureau  Form  199-L  (Jan.  1948) 
ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No,  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  Oct.  31, 1946. 
Issued  to  Eloy  Gin  Corp. 

Property  Insured :  [Not  printed,  no  information  shown] . 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  10/31/46. 
Additional  Premium,  $102.72. 

In  consideration  of  an  additional  premium  of  $102.72,  it  is 
hereby  understood  and  agreed  that  loss  in  the  amount  of  $6,990.30, 
is  hereby  reinstated. 

No  other  changes. 

GUARDIAN  INSURANCE  AGENCY. 


Agent. 

Standard  Forms  Bureau  Form  199-Ij  (Jan,  1948) 
ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  1/1/46. 
Issued  to  Eloy  Gin  Corporation. 

Property  Insured :  [Not  printed,  no  information  shown] . 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  1/1/46, 

In  consideration  of  the  deposit  premium  at  which  the  above- 
mentioned  policy  is  written,  the  limit  of  liability  at  Location  No,  1 
is  amended  as  follows : 

Location  Old  Limit  New  Limit 

South  of  Eloy,  Arizona $150,000,00  $175,000.00 

No  other  change. 
Effective  January  1, 1946. 

GUARDIAN  INSURANCE  AGENCY. 

Agent. 
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Standard  Forms  Bureau  Form  199-L  (Jan.  1948) 
ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  11/1/45, 
Issued  to  Eloy  Gin  Corporation. 

Property  Insured:  [Not  printed,  no  information  shown]. 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  11/1/45. 

In  consideration  of  the  deposit  premium  at  which  the  above- 
mentioned  policy  is  written,  the  limit  of  liability  at  Location  No.  1 
is  amended  as  follows  : 

Location  Old  Limit  New  Limit 

South  of  Eloy,  Arizona $125,000.00  $150,000.00 

No  other  change. 
Effective  1, 1945. 

GUARDIAN  INSURANCE  AGENCY. 


Agent. 

Standard  Forms  Bureau  Form  199-L  (Jan.  1948) 

ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  November  1,  1945. 
Issued  to  Eloy  Gin  Corporation. 

Property  Insured :  [Not  printed,  no  information  shown] . 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  11/1/45. 

In  consideration  of  the  deposit  premium  at  which  the  above- 
mentioned  policy  is  written,  the  limit  of  liability  at  Location  No.  1 
is  amended  as  follows : 

Location  Old  Limit  New  Limit 

South  of  Eloy,  Arizona $100,000.00  $125,000.00 

No  other  change. 

Effective :  November  1, 1945. 

GUARDIAN  INSURANCE  AGENCY. 

Agent. 
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Standard  Forms  Bureau  Form  199-L  (Jan.  1948) 

ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  August  1, 1945. 
Issued  to  Eloy  Gin  Corporation. 

Property  Insured:  [Not  printed,  no  information  shown]. 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  8/1/45. 
Amount  Insured,  100%  of  limits. 
Old  Rate,  Fire  2.888.  New  Rate,  Fire  2.714. 

Return  Premium,  $52.20. 

In  consideration  of  a  return  premium  of  $52.20,  (Fire)  it  is 
hereby  understood  and  agreed  that  the  fire  rate  as  originally 
charged  is  reduced  from  2.888  to  2.714  effective  date  of  issue.  In 
consideration  of  above,  the  deposit  premium  as  originally  charged 
is  amended  to  read  $834.60. 

Effective :  August  1, 1945. 

No  other  change. 

GUARDIAN  INSURANCE  AGENCY. 


Agent. 

Provisional  Reporting  Policy  Form  No.  1.  (Monthly  Average) 

This  Policy  Insures 
Eloy  Gin  Corporation 

Loss,  if  any,  to  be  adjusted  with  the  Insured  named  herein  and 
payable  to  Insured. 

1.  On  merchandise  of  every  description  (except  as  hereinafter 
excluded)  consisting  principally  of  Cotton  by-products,  materials 
and  supplies  manufactured  or  in  process  of  manufacture,  and  on 
materials  for  manufacturing  same,  including  packages,  labels, 
cases,  boxes  and  all  wrapping  and  packing  materials,  all  being  the 
property  of  insured  or  sold  but  not  delivered  or  removed;  and 
(PROVIDED  the  insured  shall  be  liable  by  law  for  loss  or  damage 
thereto  or  shall  have  specifically  assumed  liability  therefor),  this 
insurance  shall  also  cover  merchandise  held  in  trust,  or  on  commis- 
sion or  consignment,  or  left  for  storage  or  repairs,  but  loss  thereon 
shall  be  adjusted  with  and  payable  to  the  insured  named  in  this 
policy ;  all  while  contained  in  any  building,  shed  or  structure,  or 
on  the  premises,  and  in  or  on  ears  and  vehicles  while  within  300 
feet  of  said  premises,  and  also  while  in,  on  or  under  sidewalks, 
platforms,  alleyways  and  open  space,  provided  such  property  be 
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located  within  50  feet  thereof,  within  the  limits  of  the  State  of 
Arizona. 

2.  ''Provisional  Amount  Clause."  The  amount  of  insurance 
provided  for  hereunder  is  provisional  and  is  the  amount  on  which 
the  deposit  premium  is  based,  it  being  the  intent  of  this  insurance 
to  insure  hereunder  the  actual  cash  value  of  the  property  described 
herein  subject  to  the  limits  of  liability  and  provisions  for  other 
insurance  hereinafter  provided. 

3.  ' '  Limit  of  Liability. ' '  This  policy  being  for  the  provisional 
amount  of  $30,000.00,  being  100%  of  the  total  contributing  insur- 
ance, liability  of  this  company  is  limited  to  the  same  percentage  of 
any  loss  and  in  no  event  to  exceed  the  same  percentage  of  each  of 
the  following  limits,  but  no  insurance  attaches  under  any  one  or 
more  of  the  following  limits  unless  a  definite  amount  is  specified 
as  a  limit  and  inserted  in  the  blank  immediately  opposite  the  loca- 
tion item : 

Item  Limit  of  Liability  for  all 

Number        Contributing  Insurance     Location,  St.  No.  and  City 
1.  $100,000.00  at  South  of  Eloy,  Arizona 

[Items  2  through  9 :  blank.] 

10.  $     5,000.00  at  any  other  location  within  the 

above-named  geographical  limits  where  the  insured  may  have 
property  as  above  described,  subject  to  the  conditions  of  the 
' '  Exclusion  Clause, ' '  Paragraph  No.  4,  and  of  the  ' '  Value  Re- 
porting Clause, ' '  Paragraph  No.  8. 

4.  ' '  Exclusion  Clause. ' '  This  policy  does  not  cover 

(A)  Motor  vehicles,  property  in  transit,  property  at  or  in 
fairs  or  expositions,  or  growing  crops ; 

(B)  At  any  location,  which  was  not  included  in  the  last 
statement  of  values  received  by  this  company  prior  to 
loss,  provided  the  insured  had  property  as  herein  de- 
scribed at  risk  at  such  location  as  of  the  date  for  which 
such  statement  was  made  as  provided  in  the  ''Value 
Reporting  Clause,"  Paragraph  8. 

5.  "Contributing  Insurance  Clause."  Permission  is  granted 
for  other  insurance  written  upon  the  same  plan,  terms,  conditions, 
and  provisions  as  those  contained  in  the  form  attached  to  this 
policy,  i.e.,  insurance  written  under  this  provisional  reporting 
form.  The  insurance  under  this  policy  in  accordance  with  its 
printed  conditions  or  riders,  shall  contribute  only  with  other  in- 
surance as  herein  above  defined,  against  any  peril  insured  by  this 
policy. 

6.  "Specific  Insurance."  Insurance  other  than  described  in 
the  "Contributing  Insurance  Clause,"  Paragraph  5,  shall  be 
known  as  specific  insurance  for  which  permission  is  hereby  grant- 
ed, however,  in  the  computation  of  the  final  premium  it  shall  not 
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be  permissible  to  deduct  or  credit  such  specific  insurance  against 
the  values  shown  in  the  monthly  reports  except  when 

(A)  It  has  been  necessarj'^  to  procure  such  insurance  to  pro- 
tect values  in  excess  of  the  limits  of  liability  of  this 
policy,  or 

(B)  It  has  been  disclosed  by  ^vritten  endorsement  hereon 
showing  location,  expiration  and  amount. 

7.  ''Excess  Clause."  This  policy  does  not  attach  to  or  become 
insurance  against  any  peril  upon  property  herein  described  which 
at  the  time  of  any  loss  is  insured  by  ' '  Specific  Insurance ' '  as  de- 
fined in  Paragraph  6,  until  the  liability  of  such  ''Specific  Insur- 
ance" has  been  exhausted,  and  then  shall  cover  only  such  loss  or 
damage  as  may  exceed  the  amount  due  from  such  ' '  Specific  Insur- 
ance" (including  the  amount  otherwise  due  from  invalid  insur- 
ance had  same  been  valid,  and  including  also  the  amount  due  from 
any  uncollectible  insurance)  after  application  of  any  contribution, 
coinsurance,  average,  distribution,  or  other  similar  clauses  con- 
tained in  policies  of  such  "Specific  Insurance"  affecting  the 
amount  due  thereunder,  not,  however,  exceeding  limits  as  set  forth 
herein. 

The  provisions  printed  on  the  back  of  this  form  are  hereby 
referred  to  and  made  a  part  hereof. 

Attached  to  Policy  No.  6857  of  the  Home  Insurance  Company. 
Agency  at  Phoenix,  Arizona,  Dated  August  1,  1945. 

GUARDIAN  INSURANCE  AGENCY. 


Agent. 

"Value  Reporting  Clause. ' ' 

(A)  It  is  a  condition  of  this  policy  that  the  insured  shall 
report  to  this  company  on  the  last  day  of  each  month 
of  the  policy  term  the  exact  location  of  all  property 
covered  hereunder,  the  actual  cash  value  of  such  prop- 
erty at  each  location  and  the  am.ount  of  specific  insur- 
ance in  force  at  each  location,  all  as  of  the  last  day  of 
that  month.  However,  a  grace  period  of  thirty  (30) 
days  shall  be  allowed  for  compilation  and  submission 
of  such  reports  to  this  company. 

(B)  If  at  the  time  of  any  loss,  the  insured  has  failed  to  file 
with  this  company,  reports  of  values  as  above  required, 
this  policy,  subject  otherwise  to  all  its  terms  and  condi- 
tions, shall  cover  only  at  the  locations  and  for  not  more 
than  the  amounts  included  in  the  last  report  of  values 
filed  prior  to  the  loss;  and  further,  if  such  delinquent 
report  is  the  first  report  of  values  as  required  to  be 
filed,  this  policy  shall  cover  only  at  the  locations  spe- 
cifically named  herein. 
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9.  ''Full  Reporting  Clause."  Liability  under  this  policy  shall 
not  in  uny  case  exceed  that  proportion  of  any  loss  hereunder 
(meaning  the  loss  at  the  location  involved  after  deducting  the 
liability  of  specific  insurance,  if  any)  which  the  last  value  reported 
to  this  company  prior  to  the  loss,  less  the  amount  of  reported  spe- 
cific insurance,  if  any,  at  the  location  where  the  loss  occurs,  bears 
to  the  actual  cash  value  of  the  property  above  described,  less  the 
amount  of  specific  insurance,  if  any,  actually  in  force  at  that  loca- 
tion at  the  time  of  such  report.  Liability  for  loss  hereunder  occur- 
ring at  any  new  location  where,  since  filing  the  last  report,  the 
insured  may  have  property  as  above  described  (except  as  provided 
in  '  *  Value  Reporting  Clause, ' '  Paragraph  8 )  shall  be  apportioned 
in  a  like  manner,  except  that  the  proportion  used  shall  be  the 
relation  that  the  values  at  all  locations  reported  prior  to  the  loss, 
less  the  amount  of  reported  specific  insurance,  if  any,  bear  to  the 
actual  cash  value  of  the  property  above  described  at  all  locations, 
less  the  amount  of  specific  insurance,  if  any,  actually  in  force  at 
the  time  of  such  report.  However,  this  company  shall  not  be  liable 
hereunder  for  a  greater  proportion  of  such  loss  at  any  location 
than  the  limit  of  liability  herein  specified  for  that  location  bears 
to  the  actual  cash  value  of  the  property  described  at  that  location 
at  the  time  of  loss. 

10.  "Premium  Adjustment  Clause."  The  premium  named  in 
the  policy  is  provisional  only.  The  actual  premium  consideration 
for  the  liability  assumed  hereunder  shall  be  determined,  at  the 
expiration  of  this  policy,  by  application  of  the  following  formula : 

After  deducting  the  amount  of  specific  insurance,  if  any,  (not 
exceeding,  however,  the  amount  of  value  reported)  at  each  loca- 
tion, an  average  of  the  total  remaining  values  reported  at  each 
location  (but  not  in  excess  of  the  limit  of  liability  established 
herein)  shall  be  made,  and  if  the  premium  on  such  average  values 
at  the  rate  applying  at  each  location  herein  provided  exceeds  the 
provisional  premium,  the  insured  shall  pay  to  the  insurer  an  addi- 
tional premium  for  such  excess;  and,  if  such  premium  is  less  than 
the  provisional  premium,  the  insurer  shall  refund  to  the  insured 
any  excess  paid.  If  this  policy  is  written  for  a  term  of  more  than 
one  year,  an  adjustment  of  both  the  premium  earned  and  the 
amount  of  deposit  premium  shall  be  made  annually  as  herein 
provided. 

11.  '' Retained  Premium  Clause. "  It  is  a  further  condition  of 
this  policy,  anything  to  the  contrary  notwithstanding,  that  the 
final  adjusted  premium  as  provided  in  the  ''Premium  Adjustment 
Clause,"  Paragraph  10,  shall  in  no  event  be  less  than  $100.00 
under  this  policy. 

12.  ' '  Premium  PajTiient  in  Case  of  Loss  Clause. "  It  is  a  condi- 
tion of  this  policy  that,  in  case  of  loss  occurring  hereunder,  the 
premium  applicable  to  the  amount  of  loss  pajonent  shall  be  earned 
for  the  term  of  the  contract;  therefore,  the  insured  shall  pay  this 
company  an  additional  premium  at  pro  rata  of  the  rate  applicable 
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thereto  for  the  unexpired  term  of  this  policy  on  the  amount  of 
the  loss  paid,  and  said  premium  may  be  deducted  from  the  pay- 
ment of  said  loss. 

13.  " Keinstatement  of  Loss  Clause."  It  is  a  condition  of  this 
policy  that,  in  case  of  loss  occurring  hereunder,  the  amount  of 
such  loss  shall  be  automatically  reinstated  after  its  occurrence  and 
this  insurance  shall  then  cover  for  the  amount  provided  for  here- 
under. 

14.  "Verification  of  Values."  This  Company  or  its  duly  ap- 
pointed representative,  shall  be  permitted  at  all  reasonable  times 
during  tlie  term  of  this  policy,  or  within  a  year  after  its  expiration, 
to  inspect  the  property  covered  hereunder  and  to  examine  the 
insured's  books,  records  and  such  policies  as  relate  to  any  property 
covered  hereunder.  This  inspection  and/or  examination  shall  not 
waive  or  in  any  manner  affect  any  of  the  terms  or  conditions  of 
this  policy. 

15.  This  policy  attaches  and  expires  at  any  location  at  noon, 
meaning  thereby  noon  standard  time  at  such  location. 

16.  "  Subrogation  Waiver. "  It  is  understood  and  agreed  that 
any  release  from  liability  in  a  written  contract  entered  into,  prior 
to  loss  hereunder,  by  the  insured  with  any  person,  firm,  corpora- 
tion or  municipality,  shall  in  no  way  affect  this  policy  or  the  rights 
of  the  insured  to  recover  hereunder. 

17.  *'No  Control  Clause."  This  policy  shall  not  be  affected  by 
failure  of  the  insured  to  comply  with  any  of  the  warranties  or 
conditions  endorsed  hereon,  in  any  portion  of  the  premises  over 
which  the  insured  has  no  control. 

18.  "Permits."  Permission  granted  to  make  alterations  or  re- 
pairs to  the  above  described  building (s)  without  limit  of  time  and 
to  build  additions,  and  if  in  contact  therewith,  this  policy  shall 
cover  in  same  under  its  respective  items;  permission  granted  to 
cease  operations  or  shut  down  for  not  to  exceed  sixty  (60)  days  at 
any  one  time,  subject  to  the  conditions  of  the  watchman  clause, 
if  any,  made  a  part  of  this  policy;  permission  also  granted  to  work 
at  any  and  all  times,  and  for  such  use  of  the  premises  as  is  usual 
and  incidental  in  the  business,  as  conducted  therein,  and  to  keep 
and  use  all  articles  and  materials  usual  and  incidental  to  said 
business,  in  such  quantities  as  the  exigencies  of  the  business 
require. 

19.  "Lightning  Clause."  (This  Clause  Void  as  to  Cyclone, 
Tornado  or  Windstorm  Insurance.)  This  policy  shall  cover  any 
direct  loss  or  damage  by  lightning  (meaning  thereby  the  com- 
monly accepted  use  of  the  term  ' '  lightning ' '  and  no  case  to  include 
loss  or  damage  by  cyclone,  tornado  or  windstorm)  not  exceeding 
the  sum  insured  nor  the  interest  of  the  insured  in  the  property, 
and  subject  in  all  other  respects  to  the  terms  and  conditions  of  this 
policy.  Provided,  however,  that  the  liability  of  this  company  for 
any  direct  loss  or  damage  by  lightning  shall  not  exceed  the  lia- 
bility that  would  have  been  incurred  hereunder  if  said  loss  or  dam- 
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age  was  caused  by  fire,  wliether  or  not  other  insurance  on  the  prop- 
erty be  against  direct  loss  by  lightning. 

20.  "Electrical  Exemption  Clause."  If  dynamos,  wiring, 
lamps,  motors,  switches  or  other  electrical  appliances  or  devices 
are  insured  by  this  policy,  this  insurance  shall  not  cover  any  im- 
mediate loss  or  damage  to  djTiamos,  exciters,  lamps,  motors, 
switches,  or  any  other  apparatus  for  generating,  utilizing,  testing, 
regulating  or  distributing  electricity,  caused  directly  by  electric 
currents  therein,  whether  artificial  or  natural,  including  light- 
ning. 

Standard  Forms  Bureau  Form  202  P.  R.  (July  1944)      N.Y.  1943 

Provisional  Reporting  Form — Extended  Coverage  Endorsement 

(Perils  of  Windstorm,  Hail,  Explosion,  Riot.  Riot  Attending  a 

Strike,  Civil  Commotion,  Aircraft,  Vehicles,  Smoke, 

Except  as  Hereinafter  Pro\'ided) 

Rate  for  extended  coverage  .068. 

In  consideration  of  $20.40  Incl.  provisional  premium,  and  sub- 
ject to  provisions  and  stipulations  (hereinafter  referred  as  as 
''provisions")  herein  and  in  the  policy  to  which  this  endorsement 
is  attached,  including  riders  and  endorsements  thereon,  the  cover- 
age of  this  policy  is  extended  to  include  direct  loss  by  Windstorm, 
Hail,  Explosion,  Riot,  Riot  Attending  a  Strike,  Civil  Commotion, 
Aircraft.  Vehicles,  and  Smoke. 

This  endorsement  does  not  increase  the  amount  or  amounts  of 
insurance  provided  in  the  policy  to  which  it  is  attached. 

If  this  policy  covers  on  two  or  more  items,  the  provisions  of  this 
endorsement  shall  apply  to  each  item  separately. 

Substitution  of  Terms :  In  the  application  of  the  provisions  of 
this  policy,  including  riders  and  endorsements  (but  not  this  en- 
dorsement), to  the  perils  covered  by  this  Extended  Coverage  En- 
dorsement, wherever  the  w'ord  "fire"  appears  there  shall  be  sub- 
stituted therefor  the  peril  involved  or  the  lo.ss  caused  thereby,  as 
the  case  requires. 

Fall  of  Building  Clause :  The  Fall  of  Building  Clause,  if  any,  in 
the  policy  to  which  this  endorsement  is  attached  shall  not  apply 
when  the  fall  is  caused  by  any  of  the  perils  included  in  this  en- 
dorsement. 

Apportionment  Clause :  This  Company  shall  not  be  liable  for  a 
greater  proportion  of  any  loss  from  any  peril  or  perils  included  in 
this  endorsement  than  the  proportion  this  Company  would  assume 
under  the  provisions  of  the  fire  policy  to  which  this  endorsement  is 
attached  had  the  loss  been  caused  by  fire. 

Glass  Clause :  It  is  expressly  stipulated  as  applicable  to  all  perils 
included  in  this  endorsement  that  only  such  proportion  of  the  in- 
surance under  this  policy  on  any  building  covers  on  plate,  stained. 
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leaded  or  cathedral  glass  therein  as  the  value  of  such  glass  which 
is  damaged  bears  to  the  total  value  of  said  building. 

War  Risk  Exclusion  Clause :  This  Company  shall  not  be  liable 
for  loss  by  any  of  the  perils  insured  against  in  this  endorsement 
caused,  directly  or  indirectly,  by:  (a)  enemy  attack  by  armed 
forces,  including  action  taken  by  military,  naval  or  air  forces  in 
resisting  an  actual  or  an  immediately  impending  enemy  attack; 
(b)  invasion;  (c)  insurrection;  (d)  rebellion;  (e)  revolution;  (f) 
civil  war;  (g)  usurped  power. 

Waiver  of  Policy  Provisions:  A  claim  for  loss  from  perils  in- 
cluded in  this  endorsement  shall  not  be  barred  because  building 
is  not  on  ground  owned  by  the  Insured  in  fee  simple,  factory 
operations  have  ceased,  of  change  of  occupancy,  of  existence  of 
encumbrance,  of  factory  operations  at  night,  nor  because  of  va- 
cancy or  unoccupancy. 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home 
Insurance  Company  of  New  York  issued  at  its  Phoenix,  Arizona, 
Agency.  Dated  August  1, 1945. 

GUARDIAN  INSURANCE  AGENCY. 


Agent. 

Caution :  When  This  Endorsement  Is  Attached  to  One  Fire  Policy, 

the  Insured  Should  Secure  Like  Coverage  on  All  Fire  Policies 

Covering  the  Same  Property. 

Provisions  Referred  to  in  and  Made  Part  of  This  Form 
(No.  202  P.R.) 

Provisions  Applicable  Only  to  Windstorm  and  Hail :  This  Com- 
pany shall  not  be  liable  for  loss  caused  directly  or  indirectly  by 
(a)  frost  or  cold  weather  or  (b)  snowstorm,  tidal  wave,  high  water 
or  overflow,  whether  driven  by  wind  or  not. 

This  Company  shall  not  be  liable  for  loss  to  the  interior  of  the 
building  or  the  insured  property  therein  caused,  (a)  by  rain,  snow, 
sand  or  dust,  whether  driven  by  wind  or  not,  unless  the  building 
insured  or  containing  the  property  insured  shall  first  sustain  an 
actual  loss  to  roof  or  walls  by  the  direct  force  of  wind  or  hail  and 
then  shall  be  liable  for  loss  to  the  interior  of  the  building  or  the 
insured  property  therein  as  may  be  caused  by  rain,  snow,  sand  or 
dust  entering  the  building  through  openings  in  the  roof  or  walls 
made  by  direct  action  of  wind  or  hail  or  (b)  by  water  from  sprin- 
kler equipment  or  other  piping,  unless  such  equipment  or  piping 
be  damaged  as  a  direct  result  of  wind  or  hail. 

Unless  liability  therefor  is  assumed  in  the  form  attached  to  this 
policy,  or  by  endorsement  hereon,  this  Company  shall  not  be  liable 
for  damage  to  the  following  property:  (a)  grain,  hay,  straw  or 
other  crops  outside  of  buildings  or  (b)  windmills,  windpumps,  or 
their  towers,  cloth  awnings,  signs,  metal  smokestacks,  temporary 
or  board  roof  additions,  or  (c)  buildings  (or  their  contents)  in 
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process  of  construction  or  reconstruction  unless  entirely  enclosed 
and  under  roof  with  all  outside  doors  and  windows  permanently 
in  place. 

Provisions  Applicable  Only  to  Explosion :  This  Company  shall 
not  be  liable  for  loss  by  explosion  originating  within  steam  boilers, 
steam  pipes,  steam  turbines,  steam  engines,  flj^-wheels,  located  in 
the  building(s)  insured  or  in  building(s)  containing  the  property 
insured. 

Any  other  explosion  clause  made  a  part  of  this  policy  is  super- 
ceded by  this  endorsement. 

Provisions  Applicable  Only  to  Riot,  Riot  Attending  a  Strike 
and  Civil  Commotion :  Loss  by  riot,  riot  attending  a  strike  or  civil 
commotion  shall  include  direct  loss  by  acts  of  striking  employees 
of  the  owner  or  tenant (s)  of  the  described  building  (s)  while  occu- 
pied by  said  striking  employees  and  shall  also  include  direct  loss 
from  pillage  and  looting  occurring  during  and  at  the  immediate 
place  of  a  riot,  riot  attending  a  strike  or  civil  commotion.  This 
Company  shall  not  be  liable,  however,  for  loss  resulting  from  dam- 
age to  or  destruction  of  the  described  property  owing  to  change 
in  temperature  or  interruption  of  operations  resulting  from  riot 
or  strike  or  occupancy  by  striking  employees  or  civil  commotion, 
whether  or  not  such  loss,  due  to  change  in  temperature  or  inter- 
ruption of  operations,  is  covered  by  this  policy  as  to  other  perils. 

Provisions  Applicable  Only  to  Loss  by  Aircraft  and  Vehicles : 
Loss  by  "aircraft"  includes  direct  loss  by  objects  falling  there- 
from. The  term  "vehicles,"  as  used  in  this  endorsement,  means 
vehicles  running  on  land  or  tracks.  This  Company  shall  not  be 
liable,  however,  for  loss  (a)  by  any  vehicle  owned  or  operated  by 
the  Insured  or  by  any  tenant  of  the  described  premises;  (b)  to 
aircraft  or  vehicles  including  contents  other  than  stocks  of  aircraft 
or  vehicles  in  process  of  manufacture  or  for  sale;  (c)  to  fences, 
driveways,  sidewalks  or  lawns. 

Provisions  Applicable  to  Smoke :  The  term  ' '  smoke ' '  as  used  in 
this  endorsement  means  only  smoke  due  to  a  sudden,  unusual  and 
faulty  operation  of  any  heating  or  cooking  unit,  only  when  such 
unit  is  connected  to  a  chimney  bj^  a  smoke  pipe,  and  while  in  or 
on  the  premises  described  in  this  policy,  excluding,  however,  smoke 
from  fireplaces  or  industrial  apparatus. 

Provisions  Applicable  Only  When  This  Endorsement  Is  At- 
tached to  a  Policy  Covering  Rents  and/or  Accrued  Warehouse 
Charges :  When  this  endorsement  is  attached  to  a  policy  covering 
rents  and/or  accrued  warehouse  charges,  the  term  "direct,"  as 
applied  to  loss,  means  loss,  as  limited  and  conditioned  in  such 
policy,  resulting  from  direct  loss  to  described  property  from  perils 
insured  against;  and,  while  the  business  of  the  owner  or  tenant (s) 
of  the  described  building (s)  is  interrupted  by  a  strike  at  the  de- 
scribed location,  this  Company  shall  not  be  liable  for  any  loss 
owing  to  interference  by  any  person  (s)  with  rebuilding,  repairing 
or  replacing  the  property  damaged  or  destroyed  or  with  the  re- 
sumption or  continuation  of  business. 
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Standard  Forms  Bureau  Form  199-L  (Jan.  1948) 
ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  Oct.  22, 1945. 
Issued  to  Eloy  Gin  Corporation. 

Property  Insured :  [Not  printed,  no  information  shown] . 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  8/1/45. 

It  is  hereby  understood  and  agreed  that  vacancy  permit  under 
Paragraph  18  "Permits"  is  amended  to  read  as  follows: 
To  be  and  remain  vacant  and/or  unoccupied  and  to  shut 
down  and/or  cease  operations  for  a  period  not  to  exceed 
ten  ( 10 )  months  at  any  one  time ' ' 
instead  of  as  written. 

Effective :  August  1, 1945. 
No  other  change. 

GUARDIAN  INSURANCE  AGENCY. 


Agent. 
Standard  Forms  Bureau  Form  199-L  (Jan.  1948) 
ENDORSEMENT 

Attached  to  and  forming  part  of  Policy  No.  6857  of  the  Home  In- 
surance Co. 
Agency  at  Phoenix,  Arizona,  Dated  Oct.  22, 1945. 
Issued  to  Eloy  Gin  Corporation. 

Property  Insured :  [Not  printed,  no  information  shown] . 
Commencement  of  Policy,  8/1/45.     Expiration  of  Policy,  8/1/46. 
Effective  Date  of  This  Endorsement,  100%  of  Limits. 

In  consideration  of  the  rate  and  premium  at  which  this  policy 
is  written,  it  is  understood  and  agreed  that  Item  (A)  of  Para- 
graph 8  ' '  Value  Reporting  Clause ' '  is  amended  to  read  as  follows : 
"  It  is  understood  and  agreed  that  the  value  of  such  prop- 
erty to  be  reported  monthly  shall  be  the  weekly  average 
value  of  such  property  for  the  preceding  month  based 
upon  the  value  of  each  Saturday  of  such  month  in  each 
location ' ' 
instead  of  as  originally  written. 
Effective  August  1, 1945. 
No  other  change. 

GUARDIAN  INSURANCE  AGENCY. 

Agent. 
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Copy 
Form  300 
II/2M— 7-44 

Buyers  Transit  Form 
Coverage : 

1.  This  insurance  is  continuous  until  cancelled 
as  provided  herein  and  covers,  except  as  otherwise 
provided  in  this  policy,  the  risks  of  loss  or  damage 
to  all  cotton  in  bales  of  United  Statos  and  Mexican 
growth  while  in  the  United  States  and  in  Canada 
and  while  owned  by  the  Assured  or  while  legally 
at  the  risk  of  the  Assured  under  contract  of  pur- 
chase or  sale,  and  not  otherwise,  by  fire,  lightning, 
tidal  waves,  overflowing  rivers,  collision,  derailment, 
explosion,  overturning  of  motor  trucks,  trailers  or 
drays,  collapse  of  highway  bridges,  collapse  or  sub- 
sidence of  steamship  wharves;  also  influx  of  rising 
water  occasioned  by  torrential  rains  (excluding  all 
cotton  stored  in  the  open). 

2.  It  is  agreed  that  the  amount  of  this  insurance 
at  any  one  location  shall  not  exceed  the  actual  cash 
value  of  the  cotton  covered  hereunder  at  such  loca- 
tion as  defined  in  Section  3  below,  or  in  any  en- 
dorsement in  lieu  thereof  that  may  be  attached 
hereto. 

3.  (a)  The  actual  cash  value  provided  for  in 
this  policy  shall  be  (except  as  provided  for  in  para- 
graph (c)  of  this  section)  the  market  value  at  the 
place  of  loss,  which  shall  be  determined  by  using, 
(1)  the  opening  quotation  of  the  first  ** futures'' 
market  for  the  next  active  trading  month  following 
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the  time  the  loss  or  damage  commences  and,  (2) 
the  prevailing  "basis"  as  of  the  date  the  loss  com- 
mences. {All  tvords  and  terms  in  the  preceding 
senteiice  are  to  he  taken  in  the  sense  they  are  under- 
stood and  used  in  the  cotton  trade.)  It  is  specifically 
provided,  however,  that  if  for  ten  (10)  consecutive 
days  from  the  date  loss  or  damage  commences  the 
"futures"  market  be  closed,  then  the  value  shall 
be  the  actual  market  value  of  the  cotton  at  the  time 
and  place  of  loss. 

(b)  It  is  understood  and  agreed,  however,  that 
this  Company  shall  always  have  the  right,  in  lieu 
of  cash  payment,  to  replace  any  cotton  with  other 
cotton  equivalent  in  value  and  as  nearly  as  prac- 
ticable of  the  same  grade  and  staple. 

(c)  If  a  specific  valuation  has  been  declared  to 
this  Company  by  mail  or  telegraphic  notice  prior 
to  loss,  as  to  cotton  which  has  been  sold  or  is  under 
contract  of  sale  and  moving  by  land  carrier  to  con- 
signee, the  value  shall  be  such  declared  value.  If 
certificates,  as  provided  in  Section  4,  have  been 
mailed  to  this  Company  prior  to  loss,  the  value 
shall  be  such  certificated  value. 

4.  Certificates  on  forms  furnished  by  this  Com- 
pany may  be  issued  by  the  Assured  covering  cotton 
sold  or  imder  contract  of  sale  by  the  Assured  but 
only  after  it  has  been  delivered  to  a  land  carrier 
for  transportation  to  purchaser  or  his  order  or  for 
his  account,  provided  a  copy  thereof  shall  be  mailed 
to  this  Company  on  the  day  of  issue.    Each  certifi- 
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cate  shall  with  respect  to  the  cotton  specified  therein 
constitute  the  sole  contract  between  the  holder  of 
same  and  this  Company. 

5.  In  respect  only  to  cotton  sold  and  shipped  to 
purchasers  at  the  risk  of  the  Assured  by  all  rail 
conveyances,  for  which  certificates  have  been  issued 
or  which  has  been  specially  declared  to  this  Com- 
pany, this  policy  covers  hazards,  in  addition  to  those 
specified  in  Section  1  above,  as  follows: 

Loss  or  damage  caused  by  cyclone,  tornado, 
rising  waters,  earthquake,  landslide,  collapse  of 
bridges  or  collapse  and/or  subsidence  of  docks, 
piers  and/or  bulkheads,  landing  sheds,  depots, 
stations  and/or  platforms. 

6.  No  other  insurance  permitted  without  the 
written  consent  of  this  Company  endorsed  hereon. 

Payments  or  Advances  in  Case  of  Loss: 

7.  Warranted  by  the  Assured :  to  give  immediate 
notice  to  this  Company  of  any  loss  or  damage ;  that 
this  Company  shall  have  the  right  to  investigate 
the  circumstances  attending  the  same,  the  condition 
of  the  Assured 's  records,  the  amount  of  loss  and 
any  other  matter  pertaining  to  the  Assured 's  trans- 
actions in  cotton,  and  to  handle  and  dispose  of  the 
salvage,  if  any,  and  collect  premiums  due  and  to 
become  due  under  this  policy,  without  admitting 
liability  and  without  waiving  the  right  to  deny 
liability  on  account  of  any  brea<5h  of  warranty  or 
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condition  of  this  policy  or  any  right  of  this  Com- 
pany under  this  policy.  All  claims  shall  be  payable 
after  the  expiration  of  fifteen  (15)  days  from  re- 
ceipt ol  suoh  notice,  provided  satisfactory  proofs 
have  been  filed. 

8.  After  presentation  of  proofs  of  loss  or  dam- 
age to  cotton  described  in  Section  1  of  this  form 
(and  not  excluded  hereunder)  while  in  possession 
of  any  carrier  or  other  bailee,  this  Company,  pro- 
vided the  provisions  of  this  policy  have  been  com- 
plied with,  will  advance  as  a  loan  to  the  Assured 
the  amount  of  such  loss  or  damage,  repayable  only 
to  the  extent  of  any  recovery  from  such  carrier  or 
bailee. 

9.  Pa5rments  or  advances,  in  case  of  loss  or  dam- 
age to  cotton,  shall  be  made  to  banks  or  other  per- 
sons having  made  advances  against  such  cotton,  as 
their  interests  may  appear,  or,  at  the  option  of  this 
Company,  to  such  banks  or  other  persons  and  the 
Assured  jointly,  provided  this  Company  receives 
written  notice  of  such  interest  within  ten  (10)  days 
after  such  loss  or  damage. 

10.  The  Assured  represents  and  warrants  that 
all  Federal  and  all  other  taxes  and  assessments  on 
cotton  covered  under  this  policy  have  either  been 
paid  or  this  Company  will  be  held  harmless,  in  the 
event  of  loss  or  damage  under  this  policy,  as  to 
such  taxes  and/or  assessments. 
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Reports  and  Premiums: 

11.  (a)  It  is  warranted  that  on  the  day  this 
policy  becomes  effective  the  Assured  will  report  to 
this  Company  all  cotton  owned  by  the  Assured  and 
all  cotton  legally  at  the  risk  of  the  Assured  as 
purchaser  under  contracts  of  purchase;  and  there- 
after will  report  each  day  all  daily  purchases,  sales 
and  shipments  of  cotton,  with  values  of  such  sales 
and  shipments,  including  all  cotton  under  compress 
or  warehouse  receipts,  whether  insured  or  not,  or 
under  bills  of  lading  and  contracts  of  purchase; 
and  pay  to  this  Company  premiums  thereon  at 
rates  and  in  accordance  with  the  terms  promulgated 
by  this  Company,  which  may  be  altered  on  thirty 
(30)  days'  notice  to  the  Assured.  However,  this 
Company  reserves  the  right,  upon  five  (5)  days' 
notice  to  the  Assured,  to  increase  rates  at  any  loca- 
tion where  recommendations  made  by  this  Company 
for  the  protection  of  cotton  are  not  complied  with. 

(b)  Upon  issuance  of  this  policy  a  minimum 
premium  of  $50.00  shall  be  earned  and  charged 
against  the  Assured.  Such  minimum  premium  shall 
be  payable  on  demand  and  in  the  event  of  termina- 
tion of  this  policy,  no  part  of  such  minimum  pre- 
mium shall  be  returned  or  credited  as  a  return 
premium.  The  Assured  shall  not  be  liable  for  addi- 
tional premiums  under  this  policy  until  the  total 
premiums  shall  exceed  the  minimum  premium  here- 
under. 

(c)  Additional  premiums  for  each  month  shall 


vs.  Eloy  Gin  Corporation,  etc.  97 

Plaintiff's  Exhibit  No.  1-D— (Continued) 

be  payable  on  or  before  the  15th  day  of  the  suc- 
ceeding month. 

(d)  In  the  event  of  loss  the  Assured  shall  pay 
the  premium  on  the  ascertained  market  value  of 
cotton  on  which  any  loss  may  be  paid,  just  as 
though  such  cotton  had  been  sold. 

(e)  If  this  policy  is  terminated,  the  Assured 
shall  pay  premium  on  the  ascertained  market  value 
of  all  cotton  on  hand,  just  as  though  such  cotton 
had  been  sold. 

Records : 

12.  Warranted  by  the  Assured:  (a)  that  he  will 
make  and  at  all  times  preserve  an  accurate  record 
of  all  purchases,  sales,  bailments  and  shipments, 
shomng  the  weight,  classification  and  identity  of 
each  bale,  its  location  and  change  of  location,  and 
the  dates  of  all  his  transactions  in  cotton,  which 
record  shall  be  open  at  all  times  to  the  inspection 
of  any  authorized  representative  of  this  Company 
upon  request;  (b)  that  in  the  event  of  loss  or  dam- 
age hereunder,  he  will  deliver  such  records  to  this 
Company,  and  in  the  event  of  his  failure  so  to  do 
for  any  cause,  this  policy  shall  be  null  and  void  as 
to  such  loss. 

Special  Provisions: 

13.  Unless  otherwise  provided  by  this  Company 
in  writing,  this  insurance  does  not  cover  the  fol- 
lowing : 
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(a)  Cotton  while  waterborne; 

(b)  Cotton,  prior  to  actual  delivery  to  the  As- 
sured, that  has  not  been  specifically  identified  in 
writing  by  marks  and  numbers  in  possession  of  the 
Assured  or  mailed  to  the  Assured  prior  to  loss; 

(c)  Cotton  for  which  the  Assured  is  liable  as 
warehouseman  or  other  bailee,  or  for  which  the 
Assured  is  liable  to  any  person,  firm  or  corporation. 
This  insurance  shall  never  inure  to  the  benefit  of 
any  carrier,  bailee  or  any  person,  firm  or  corpora- 
tion other  than  the  Assured,  except  that  payments 
may  be  made  as  provided  for  in  Section  9  above: 

(d)  Cotton  for  which  any  carrier  or  other  bailee 
is  liable,  or  cotton  under  bills  of  lading  or  storage 
receipts  that  give  the  carrier,  warehouseman  or 
other  bailee  the  benefit  of  any  insurance  thereon,  or 
cotton  on  which  any  carrier  or  other  bailee  has  in- 
surance which  would  attach  if  this  policy  had  not 
been  issued,  or  insurance  which  would,  under  any 
circumstances,  inure  to  the  benefit  of  the  Assured 
hereunder. 

(e)  Cotton  for  which  any  carrier,  bailee  or  other 
person  has  been  or  shall  be  released  from  any  lia- 
bility; 

(f)  Cotton  linters  and  hull  fibers; 

(g)  Cotton  in  course  of  delivery  to  purchaser 
by  land  carriers  if  delivery  is  stopped  or  delayed 
by  order  of  the  Assured  or  purchaser,  unless  de- 
clared to  this  Company  for  additional  premium 
prior  to  known  or  supposed  loss. 
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Waivers  : 

14.  Any  waiver  by  this  Company  of  any  breach 
of  any  condition  or  warranty  of  this  policy  shall 
not  be  considered  a  waiver  of  any  subsequent  breach 
of  any  condition  or  warranty  of  this  policy. 

Cancellations : 

15.  This  policy  shall  continue  in  force  from  year 
to  year,  but  may  be  cancelled  at  any  time  at  the 
request  of  the  Assured.  This  Company  reserves  the 
right  to  terminate,  on  five  (5)  days'  written  notice 
to  the  Assured,  any  or  all  liability  at  any  or  all 
locations. 

When  cancellation,  by  the  Assured  or  by  this 
Company,  becomes  effective,  all  risk  hereunder  shall 
cease  and  terminate  except  as  to  cotton  actually 
delivered  to  a  carrier  for  shipment  to  purchasers 
at  Assured 's  risk  prior  to  time  cancellation  became 
effective. 

Attached  to  and  forming  part  of  Policy  No.  OC- 
58587  of  the  National  Fire  Insurance  Company  of 
Hartford,  Connecticut. 

F.  M.  BUTT  &  COMPANY, 

Agent. 

(I)  (We)  hereby  accept  this  policy  and  consent 
to  all  of  its  terms  and  conditions. 


Assured. 
Date  August  1,  1944. 
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See  reverse  side  hereof  for  other  conditions  which 
are  not  effective  unless  specifically  agreed  to 
in  writing  by  this  Company  through  G.  C.  Fer- 
rell,  Special  Manager,  or  his  successors  in  office. 

The  following  conditions  are  not  a  part  of  this 
policy  unless  accepted  in  writing  by  this  Com- 
pany through  G.  C.  Ferrell,  Special  Manager, 
or  his  successors  in  office.  Upon  such  accept- 
ance any  other  provisions  of  this  policy  that  are 
in  conflict  shall  be  void. 

A.     Fifth  Market  Day  Loss  Clause : 

[Stamped] :  The  provisions  of  this  clause  are 
accepted  and  made  a  part  of  this  policy  from  date 
of  issue. 

/s/  G.  C.  FERRELL, 

Special  Manager. 

W. 


Agent. 

It  is  understood  and  agreed  that  paragraph  (a) 
of  Section  3,  on  the  face  hereof,  is  cancelled  and 
the  following  is  substituted  therefor: 

''The  actual  cash  value  provided  for  in  this 
policy  shall  be  (except  as  provided  for  in  para- 
graph (c),  of  Section  3,  of  Form  300,  attached 
hereto)  the  market  value  at  the  place  of  loss, 
which  shall  be  determined  by  using,  (1)  the 
closing  quotation  of  the  ''futures"  market  for 
the   next   active   trading   month    on   the    fifth 
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market  day  following  the  date  on  which  the 
loss  or  damage  commences  and,  (2)  the  pre- 
vailing ''basis"  as  of  the  date  the  loss  com- 
mences. {All  words  and  terms  in  the  preceding 
sentence  are  to  he  taken  in  the  sense  they  are 
u7iderstood  and  used  in  the  cotton  trade.)  It  is 
specifically  provided,  however,  if  for  ten  (10) 
consecutive  days  from  the  date  loss  or  damage 
commences  the  "futures"  market  be  closed, 
then  the  value  shall  be  the  actual  market  value 
of  the  cotton  at  the  time  and  place  of  loss." 

B.    Consignment  Clause: 

[Stamped] :  The  provisions  of  this  clause  are 
accepted  and  made  a  part  of  this  policy  from  date 
of  issue. 

/s/  G.  C.  FERRELL, 

Special  Manager. 

W. 


Agent. 

1.  This  policy  is  hereby  extended  to  cover  all 
cotton  in  bales  consigned  to  the  Assured  for  sale, 
except  as  hereinafter  provided. 

2.  The  liability  as  hereby  extended  shall  attach 
only  to  cotton  in  the  custody  of  rail  carriers  and/or 
compresses  or  warehouses  issuing  negotiable  re- 
ceipts, as  follows: 

(a)     Upon  issuance  of  bill  of  lading  to  the 
Assured,  or  order  notify  the  Assured; 
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(b)  Cotton  delivered  direct  to  compress  or 
warehouse,  for  which  storage  receipts  are  to  be 
issued  direct  to  the  Assured,  upon  acceptance 
of  such  cotton  by  the  compress  or  warehouse; 

(c)  Cotton  for  which  storage  receipts  are 
issued  in  the  name  of  someone  other  than  the 
Assured,  only  upon  assignment  or  delivery  of 
such  receipts  to  the  Assured  prior  to  loss; 

(d)  Cotton  for  which  storage  receipts  are 
held  by  the  owners  of  the  cotton,  when  written 
evidence  is  delivered  to  the  Assured  or  placed 
in  the  mail  to  the  Assured  prior  to  loss,  grant- 
ing him  the  power  of  disposing  of  such  cotton, 
and  only  when  such  written  evidence  contains 
the  marks  and  numbers  of  each  bale. 

3.  This  insurance  does  not  cover  any  cotton  on 
which  the  owner  has  other  insurance  which  would 
attach  if  this  insurance  had  not  been  issued,  except 
on  the  value,  if  any,  in  excess  of  such  other  insur- 
ance. 

4.  This  insurance  does  not  cover  any  interest  of, 
and  shall  not  inure  to  the  benefit  of,  any  person, 
firm  or  corporation  making  any  consignment  of 
cotton  to  the  Assured  hereunder,  nor  shall  any 
such  consignor  have  any  cause  of  action  against 
this  Company  under  this  policy;  but  in  event  of  a 
loss  under  this  policy,  any  money  found  to  be  due 
hereunder  shall  be  payable  to  Eugene  B.  Smith  & 
Company  only,  whose  receipt  for  such  payment 
shall  constitute  a  release  in  full  of  any  and  all 
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liability  on  the  part  of  this  Company  to  the  As- 
sured or  any  other  person,  firm  or  corporation. 

5.  In  consideration  of  which  the  Assured  agrees 
to  keep  a  separate  register  or  record  of  all  such 
consigned  cotton,  and  to  report  the  same  hereunder 
daily  (Sundays  and  holidays  excepted)  on  separate 
daily  report  blanks  and  to  pay  premium  thereon 
at  the  same  rates  as  for  cotton  purchased  by  the 
Assured.  The  Assured  further  agrees  to  include 
in  such  reports  all  cotton  so  consigned  to  them  or 
to  furnish  this  Company  with  written  notice  nam- 
ing the  parties,  whose  cotton — so  consigned  to  the 
Assured — is  to  be  excluded. 

C.     Theft  Clause: 

In  consideration  of  additional  premium  at  rates 
to  be  named,  this  insurance  is  extended  to  cover 
the  risk  of  theft  and/or  non-delivery  of  an  entire 
bale  or  entire  bales,  this  extension  of  cover  attach- 
ing from  the  time  cotton  is  actually  delivered  into 
the  custody  of  a  motor  truck  carrier  and  receipt 
therefor  given  by  such  carrier  and  covering  until 
motor  carrier's  contract  of  carriage  has  ceased.  It  is 
expressly  understood,  however,  that  this  insurance 
as  hereby  extended  does  not  cover  any  theft  or  non- 
delivery by  the  Assured,  shipper,  or  consignee,  or 
any  of  their  employees;  or  nondelivery  due  to  any 
action  of  the  Civil  Authorities. 

Admitted  October  27,  1950. 
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300-CC 

ENDORSEMENTS 

Special  Rider  No.  4 
Sales  to  Federal  Surplus  Commodities  Corporation 

It  is  hereby  understood  and  agreed  that  in  respect 
to  cotton  sold  to  the  Federal  Surplus  Commodities 
Corporation,  in  case  of  loss  or  damage,  the  amount 
applicable  under  this  policy  from  the  time  of  sale 
until  the  date  title  passes  to  the  Federal  Surplus 
Commodities  Corporation  shall  be  either  the  market 
value  that  is  provided  in  the  Buyers  Transit  form 
that  is  a  part  of  this  policy  or  the  invoice  value  at 
which  the  Federal  Surplus  Commodities  Corpora- 
tion has  purchased  the  cotton  from  the  Assured, 
whichever  may  Iv?  thc^  higher. 

It  is  warranted  by  the  Assured  that  they  will 
report  all  such  cotton  separately  from  all  other  cot- 
ton covered  under  this  poUcy  and  pay  premium 
thereon  at  rates  and  under  conditions  promulgated 
by  this  Company. 

This  rider  may  be  cancelled  by  the  Assured  at 
any  time,  and  by  this  Company  on  ^yq  (5)  days' 
written  or  telegraphic  notice  to  the  Assured. 

Attached  to  and  forming  part  of  Policy  No. 
OC58587  of  the  National  Fire  Insurance  Company. 

F.  M.  BUTT  &  COMPANY, 

Agent. 
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Special  Rider  No.  3 

Export  Differential — Cotton  Sales  for 
Export  Progi-am 

1 — It  is  understood  and  agreed  that  on  shipments 
of  cotton  to  foreign  destinations,  other  than  Mexico, 
which  are  eligible  for  the  differential  under  the 
United  States  Government  *' Cotton  Sales  for  Ex- 
port Program,"  and  which  have  been  delivered  to 
land  carriers  for  shipment  to  final  destination 
against  a  definite  sale  and/ or  freight  contract  and 
declared  to  this  Company  in  accordance  with  Sec- 
tions 3-(c)  and  4  of  the  Buyers  Transit  foiin  at- 
tached to  this  i^olicy,  it  agreed,  that  in  event  of  loss 
covered  In*  the  terms  of  this  policy,  and  prior  to: 

(a)  arrival  at  destination  in  Canada;  or 

(b)  being  laden  on  board  ocean  steamer  for 
shipment  to  foreign  destinations  other  than 
Canada. 

2 — This  Company,  in  addition  to  paying  the  loss 
due  under  certificates  or  declared  amounts,  will 
pay  the  shipper  so  much  of  the  differential  as  be- 
comes uncollectible  because  of  said  loss. 

3 — In  consideration  hereof  the  Assured  warrants 
that  the  amoimts  declared  shall  be  the  invoice  values 
and  charges  plus  10  per  cent,  and  the  Assured 
further  agrees  to  pay  additional  premium  at  the 
rate  of  one  cent  (Ic)  per  One  Hundred  ($100.) 
Dollars  of  such  values. 
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Attached  to  and  forming  part  of  Policy  No.  OC- 
58587  of  the  National  Fire  Insurance  Company. 

P.  M.  BUTT  &  COMPANY, 

Agent. 

Special  Rider  No.  2 

This  endorsement  is  attached  to  and  forms  part 
of  Policy  No.  OC58587  of  the  National  Fire  Insur- 
ance Company,  issued  in  the  name  of  Eugene  B. 
Smith  &  Company. 

(a)  It  Is  Hereby  Understood  and  Agreed  that 
on  "Shippers  Order"  cotton  insured  hereunder  this 
policy  shall  not  be  vitiated  by  the  agreement  of  the 
Assured  with  the  Cotton  Concentration  Company, 
Inc.,  Galveston,  Texas,  and  the  undermentioned 
carriers. 

(b)  In  consideration  of  this  agreement,  the  As- 
sured undertake  and  agree  to  enter  all  such  cotton 
on  daily  reports  and  pay  premium  thereon  at  agreed 
rates  as  of  the  date  of  delivery  on  the  Cotton  Con- 
centration Company,  Inc.,  Galveston,  Texas,  without 
regard  to  outstanding  bills  of  lading. 

(c)  Limit  of  liability  under  this  policy  for  loss 
by  any  one  casualty  prior  to  shipment  to  final 
destination  and  prior  to  cotton  having  passed  be- 
yond control  of  the  Assured  is  limited  to  Open. 
\\  (d)  This  policy  and  endorsement  will  cover  con- 
tinuously until  cancelled  in  accordance  with  its 
terms  and  conditions. 
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It  is  further  understood  and  agreed  that  from 
and  after  the  date  this  policy  is  terminated  in  ac- 
cordance with  its  terms  and  conditions  all  liability 
hereunder  shall  cease  and  terminate  in  respect  to 
all  cotton  at  risk  of  the  Assured  (except  cotton  in 
the  hands  of  carriers  in  due  course  of  transit  to 
final  destination)  irrespective  of  whether  or  not 
any  cotton  at  risk  of  the  Assured  on  the  effective 
date  of  termination  of  this  insurance  applies  under 
the  terms  of  "Shippers  Order"  Cotton  Release 
signed  by  the  Assured. 

(e)  In  connection  with  the  above  agreement,  re- 
ferred to  in  Clause  (a),  loss  under  this  policy  shall 
be  payable  to  Eugene  B.  Smith  &  Company,  and/or 
one  of  the  followin.sz,'  carri(>rs  as  tJieir  interests  may 
appear : 

Burlington-Rock  Island  Railroad  Company 
Missouri-Kansas-Texas  Railroad   Company  of 

Texas 
Texas  and  New  Orleans  Railroad  Company 
Guy    A.    Thompson,    Trustee,    International- 
Great  Northern  Railroad  Company,  Debtor. 

F.  M.  BUTT  &  COMPANY, 
Agent. 

Special  Rider  No.  1 
This  endorsement  is  attached  to  and  forms  part 
of  Policy  No.  OC  58587  of  the  National  Fire  Insur- 
ance Company,  issued  in  the  name  of  Eugene  B. 
Smith  &  Company. 
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(a)  It  Is  Hereby  Understood  and  Agreed  that 
on  ''Shippers  Order"  cotton  insured  hereunder 
this  policy  shall  not  be  vitiated  by  the  agreement 
of  the  Assured  with  the  North  American  Compress 
&  Warehouse  Co.,  Inc.,  Galveston,  Texas,  and  the 
undermentioned  carriers. 

(b)  In  consideration  of  this  agreement,  the  As- 
sured undertake  and  agree  to  enter  all  such  cotton 
on  daily  reports  and  pay  premium  thereon  at 
agreed  rates  as  of  the  date  of  delivery  on  the  North 
American  Compress  &  Warehouse  Co.,  Inc.,  Galves- 
ton, Texas,  without  regard  to  outstanding  bills  of 
lading. 

(c)  Limit  of  liability  under  this  policy  for  loss 
by  any  one  casualty  prior  to  shipment  to  final  des- 
tination and  prior  to  cotton  having  passed  beyond 
control  of  the  Assured  is  limited  to  Open. 

(d)  This  policy  and  endorsement  will  cover  con- 
tinuously until  cancelled  in  accordance  with  its 
terms  and  conditions. 

It  is  further  luiderstood  and  agreed  that  from 
and  after  the  date  this  policy  is  terminated  in  ac- 
cordance with  its  terms  and  conditions  all  liability 
hereunder  shall  cease  and  terminate  in  respect  to 
all  cotton  at  risk  of  the  Assured  (except  cotton  in 
the  hands  of  carriers  in  due  course  of  transit  to 
final  destination)  irrespective  of  whether  or  not 
any  cotton  at  risk  of  the  Assured  on  the  effective 
date  of  termination  of  this  insurance  applies  under 
the  terms  of  "Shippers  Order"  Cotton  Release 
signed  by  the  Assured. 
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(e)  In  connection  with  the  above  agreement, 
referred  to  in  Clause  (a),  loss  under  this  policy 
shall  be  payable  to  Eugene  B.  Smith  &  Company 
and/or  one  of  the  following  carriers  as  their  in- 
terests may  appear : 

Burlington-Rock  Island  Railroad  Company, 
Missouri-Kansas-Texas  Railroad  Company  of 

Texas, 
Gulf,  Colorado  and  Santa  Fe  Railway  Com- 
pany, 
Texas  and  New  Orleans  Railroad  Company 
Guy    A.    Thompson,    Trustee,    International- 
Great  Northern  Railroad  Company,  Debtor. 

F.  M.  BUTT  &  COMPANY, 
Agent. 

Joint  Account  Rider 

The  protection  granted  hereunder  extends  to  cot- 
ton, the  property  of  the  Assured  and  Ernst  Cohn 
only  while  owned  by  them  on  joint  account. 

It  is  specifically  understood  and  agreed  that  in 
event  of  loss  under  this  policy,  such  loss  shall  be 
adjusted  with  and  paid  to  Eugene  B.  Smith  &  Com- 
pany only,  whose  receipt  for  such  payment  shall 
constitute  a  release  in  full  of  any  and  all  liability  on 
the  part  of  this  Company  hereunder,  subject,  how- 
ever, to  the  terms  of  Section  8,  of  Form  300,  at- 
tached hereto. 

Eugene  B.  Smith  &  Company  covenant  and  agree 
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to  assume  full  responsibility  for  and  compliance 
with  all  policy  conditions  as  set  forth  in  Form  300, 
attached  hereto,  including  reports  to  this  Company 
and  the  pajrment  of  premiums  as  provided  for 
therein. 

Attached  to  and  forming  part  of  Policy  No.  OC 
58587  of  the  National  Fire  Insurance  Company. 

F.  M.  BUTT  &  COMPANY, 

Agent. 

330-C 

Additional  Interest  Rider  No.  3 

It  is  understood  and  agreed  that  this  insurance 
covers  for  the  benefit  of  Eugene  B.  Smith  &  Com- 
pany and  also  for  the  benefit  of  Eugene  B.  Smith 
de  Mexico,  S.A.,  as  their  respective  interests  may 
appear. 

It  is  further  specifically  understood  and  agreed 
that  in  event  of  loss  under  this  policy,  such  loss 
shall  be  adjusted  with  and  paid  to  Eugene  B.  Smith 
&  Company  only  whose  receipt  for  such  payment 
shall  constitute  a  release  in  full  of  any  and  all 
liability  on  the  part  of  this  Company  hereunder, 
subject,  however,  to  the  terms  of  Section  9,  of  Form 
300,  attached  hereto. 

The  original  Assured  hereunder,  Eugene  B. 
Smith  &  Company  covenants  and  agrees  to  assume 
full  responsibility  for  and  compliance  with  all 
policy  conditions,  including  reports  to  this  Company 
and  the  payment  of  premium  as  provided  for. 
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This  rider  may  be  cancelled  by  the  Assured  at 
any  time,  and  by  this  Company  on  five  (5)  days' 
written  or  telegraphic  notice  to  the  Assured. 

Attached  to  and  forming  part  of  Policy  No.  OC 
58587  of  the  National  Fire  Insurance  Company. 

F.  M.  BUTT  &  COMPANY, 
Agent. 

Additional  Interest  Rider  No.  2 

It  is  understood  and  agreed  that  this  insurance 
covers  for  the  benefit  of  Eugene  B.  Smith  &  Com- 
pany and  also  for  the  benefit  of  Eugene  B.  Smith 
Industries,  Inc.,  Dallas,  Texas,  and  Coastal  Traders, 
Inc.,  Dallas,  Texas,  as  their  respective  interests 
may  appear. 

It  is  further  specifically  understood  and  agreed 
that  in  event  of  loss  under  this  policy,  such  loss 
shall  be  adjusted  with  and  paid  to  Eugene  B.  Smith 
&  Company;  Eugene  B.  Smith  Industries,  Inc., 
DaUas,  Texas,  and/or  Coastal  Traders,  Inc.,  Dallas, 
Texas,  as  their  respective  interests  may  appear, 
whose  receipt  for  such  payment  shall  constitute  a 
release  in  full  of  any  and  all  liability  on  the  part 
of  this  Company  hereunder,  subject,  however,  to 
the  terms  of  Section  9,  of  Form  300  attached  hereto. 

The  original  Assured  hereunder,  Eugene  B.  Smith 
&  Company,  covenants  and  agrees  to  assume  full 
responsibility  for  the  compliance  with  all  policy 
conditions,  including  reports  to  this  Company  and 
the  payment  of  premiums  as  provided  for. 
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This  rider  may  be  cancelled  by  the  Assured  at 
any  time,  and  by  this  Company  on  five  (5)  days' 
written  or  telegraphic  notice  to  the  Assured. 

Attached  to  and  forming-  part  of  Policy  No.  OC- 
58587  of  the  National  Fire  Insurance  Company. 

The  above  has  been  carefully  read  and  its  condi- 
tions are  assented  to. 


Assured. 

F.  M.  BUTT  &  COMPANY, 

Agent. 

330-C 

Additional  Interest  Rider  No.  1 

It  is  understood  and  agreed  that  this  insurance 
covers  for  the  benefit  of  Eugene  B.  Smith  &  Com- 
pany and  also  for  the  benefit  of  Galveston  Pickery, 
Inc.,  Galveston,  Texas,  as  their  respective  interests 
may  appear. 

It  is  further  specifically  understood  and  agreed 
that  in  event  of  loss  under  this  policy,  such  loss 
shall  be  adjusted  with  and  paid  to  Eugene  B.  Smith 
&  Company  only  whose  receipt  for  such  payment 
shall  constitute  a  release  in  full  of  any  and  all  lia- 
bility on  the  part  of  this  Company  hereunder,  sub- 
ject, however,  to  the  terms  of  Section  9,  of  Form 
300,  attached  hereto. 

The  original  Assured  hereunder,  Eugene  B. 
Smith  &  Company  covenants  and  agrees  to  assume 
full    responsibility    for    and    compliance    with    all 
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policy  conditions,  including  reports  to  this  Company 
and  the  payment  of  premium  as  provided  for. 

This  rider  may  be  cancelled  by  the  Assured  at 
any  time,  and  by  this  Company  on  five  (5)  days' 
written  or  telegraphic  notice  to  the  Assured. 

Attached  to  and  forming  part  of  Policy  No.  OC 
58587  of  the  National  Fire  Insurance  Company. 

F.  M.  BUTT  &  COMPANY, 

Agent. 

Form  No.  300— SRCC—VSMM— Cone. 

In  consideration  of  additional  premium  as  agreed 
this  policy  is  extended,  subject  to  its  terms  and  con- 
ditions, to  cover  all  cotton  in  compresses,  ware- 
houses or  other  concentration  premises,  including 
cotton  in  transit  to  original  point  of  concentration 
in  the  United  States  or  Canada,  as  follows : 

(a)  Damage,  theft,  pilferage,  breakage  or  de- 
struction of  cotton  in  bales,  directly  caused  by 
strikers,  locked-out  workmen,  or  persons  taking 
part  in  labor  disturbances  or  riots  or  civil  commo- 
tions and  destruction  of  or  damage  to  such  cotton 
directly  caused  by  persons  acting  maliciously;  also, 
by  vandalism,  sabotage  and  malicious  mischief,  in- 
cluding such  losses  directly  caused  by  acts  com- 
mitted by  an  agent  of  any  government,  party  or 
faction  engaged  in  war,  hostilities  or  other  war- 
like operations,  provided  such  agent  is  acting 
secretly  and  not  in  connection  with  any  operation 
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of  military  or  naval  armed  forces  in  the  country 
where  the  described  cotton  in  bales  is  situated. 
Nothing  in  the  foregoing  shall  be  construed  to  in- 
clude or  cover  any  loss,  damage  or  expense  caused 
by  or  resulting  from,  (1)  delay,  deterioration  or  loss 
of  market,  or  (2)  enemy  attack  by  armed  forces, 
including  action  taken  by  military,  naval  or  air 
forces  in  resisting  an  actual  or  an  immediately  im- 
pending enemy  attack;  invasion;  insurrection;  re- 
bellion; revolution;  civil  war;  usurped  power; 
excepting  only  the  acts  of  certain  agents  expressly 
covered  above. 

(b)  This  coverage  shall  remain  in  force  until 
cancellation  of  this  policy,  in  accordance  with  its 
•terms,  except  that  it  may  be  cancelled  by  either 
party  as  of  August  1st,  noon,  of  any  year,  provided 
notice  of  such  cancellation  is  given  or  mailed  to  the 
other  party  prior  to  such  date  and  time. 

(c)  The  rates  agreed  to  at  the  time  this  coverage 
is  issued  shall  remain  effective  during  its  currency, 
unless  altered  upon  ninety  (90)  days'  written  or 
telegraphic  notice  by  this  Company. 

Policy  in  all  other  respects  remains  unchanged. 

Attached  to  and  forming  part  of  Policy  No.  OC- 
58587  of  the  National  Fire  Insurance  Company. 

P.  M.  BUTT  &  COMPANY, 
Agent. 
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300  FF— SRCC— VSMM— Tr. 

In  consideration  of  additional  premium  as 
agreed,  this  policy  is  extended,  subject  to  all  its 
terms  and  conditions,  to  cover  cotton  while  in 
transit  in  the  United  States  or  Canada  (excluding 
localling-in  risk)  as  follows: 

(a)  Damage,  theft,  pilferage,  breakage  or  de- 
struction of  cotton  in  bales,  directly  caused  by 
strikers,  locked-out  workmen,  or  persons  taking  part 
in  labor  disturbances  or  riots  or  civil  commotions 
and  destruction  of  or  damage  to  such  cotton  directly 
caused  by  persons  acting  maliciously;  also,  by  van- 
dalism, sabotage  and  malicious  mischief,  including 
such  losses  directly  caused  by  acts  committed  by 
an  agent  of  any  government,  party  or  faction  en- 
gaged in  war,  hostilities  or  other  warlike  operations, 
provided  such  agent  is  acting  secretly  and  not  in 
connection  with  any  operation  of  military  or  naval 
armed  forces  in  the  country  where  the  described 
cotton  in  l^ales  is  situated.  Nothing  i)i  the  foregoing 
shall  be  construed  to  include  or  cover  any  loss, 
damage  or  expense  caused  by  or  resulting  from  (1) 
delay,  deterioration  or  loss  of  market,  or  (2)  enemy 
attack  by  armed  forces,  including  action  taken  by 
military,  naval  or  air  forces  in  resisting  an  actual 
or  an  immediately  impending  enemy  attack;  in- 
vasion; insurrection;  rebellion;  revolution;  civil 
war ;  usurped  power ;  excepting  only  the  acts  of  cer- 
tain agents  expressly  covered  above. 

(b)  This  extension  of  coverage  may  be  cancelled 
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by  the  Assured  at  any  time,  and  by  this  Company 
on  thirty  (30)  da3^s'  written  or  telegraphic  notice 
to  the  Assured,  but  such  cancellation  shall  not  affect 
the  coverage  on  cotton  already  in  transit  Provided 
However  (except  for  cotton  already  in  transit)  this 
Company  hereby  expressly  reserves  the  right  to 
cancel  this  entire  contract  in  accordance  with  Clause 
numbered  15  of  the  Buyers  Transit  Form  of  which 
this  endorsement  is  an  extension. 

(c)  The  rates  agreed  to,  applicable  to  the  haz- 
ards assumed  by  this  coverage  at  the  time  of  its 
issuance,  shall  remain  effective  during  its  currency, 
unless  altered  by  this  Company  on  forty-eight  (48) 
hours'  written  or  telegraphic  notice  to  the  Assured. 

Policy  in  all  other  respects  remains  unchanged. 

Attached  to  and  forming  part  of  Policy  No. 
OC-58587  of  the  National  Fire  Insurance  Company. 

F.  M.  BUTT  &  COMPANY, 
Agent. 
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I,  C.  L.  Williams,  doing  business  as  F.  M.  Butt 
&  Company,  do  hereby  certify  that  I  was  doing  busi- 
ness as  F.  M.  Butt  &  Company  on  August  1,  1944, 
and  as  agent  for  the  National  Fire  Insurance  Com- 
pany I  issued  National  Fire  Insurance  Company 
policy  No.  OC  58587  on  the  1st  day  of  August,  1944, 
to  Eugene  B.  Smith  &  Company. 

I  further  certify  that  the  attached  policy,  marked 
Exhibit  ''A,"  is  a  true  and  correct  copy  of  National 
Fire  Insurance  Company  policy  No.  OC-58587  issued 
by  me,  doing  business  as  F.  M.  Butt  &  Company, 
on  the  1st  day  of  August,  1944,  to  Eugene  B.  Smith 
&  Company. 

/s/  C.  H.  WILLIAMS. 

Subscribed  and  sworn  to  before  me,  this  the  23rd 
day  of  October,  1950. 

[Seal]        /s/  VERE  WADLINGTON, 

Notary  Public  in  and  for 
Dallas  County,  Texas. 

Admitted  October  27, 1950. 
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PLAINTIFF'S  EXHIBIT  1-F 

LOAN  DRAFT 
No.  970. 
Atlanta,  Ga.,  February  13,  1946. 

The  Cotton  Insurance  Association 
of  Atlanta,  Ga. 

At  sight  pay 

to  the  order  of 

Eugene  B.  Smith  &  Company $4867.43 

Four   Thousand   Eight   Hundred    Sixty-seven   and 
43/100   Dollars 

which  sum  is  advanced  as  a  loan  repayable  only  to 
the  extent  of  any  net  collection  we  may  make  from 
any  carrier,  bailee  or  others  on  account  of  loss  to 
40  bales  of  cotton  due  to  fire  at  Eloy,  Ariz.,  on  or 
about  Jan.  25,  1946,  or  from  any  insurance  effected 
by  any  carrier,  bailee  or  others  on  said  property, 
and  as  security  for  such  repayment  we  hereby 
pledge  to  National  Fire  Ins.  Co.  the  said  claim  and 
to  deliver  to  them  fully  endorsed  the  bills  of  Lading 
and/or  storage  receipts  for  said  property,  and  we 
agree  to  enter  and  prosecute  suit  against  said  Rail- 
road, carrier,  bailee,  or  others  on  said  claim  with  all 
due  diligence  at  the  expense  and  under  the  exclusive 
direction  and  control  of  the  said  Nat'l  Fire  Ins. 
Co. 
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To 

The  Cotton  Insurance  Association 

Through 

The  Citizens  &  Southern  National  Bank 

Atlanta,  Ga. 

Claim  No.  2280. 

/s/  S.  E.  MOTLE, 

Loss  Supervisor. 

(Loan  Receipt  attached  in  duplicate.) 

[Stamped] :    Paid  Feb.  21, 1946,  check  No.  79149. 

[Stamped] :    Paid  Feb.  21,  1946,  collection  state- 
ment. The  Citizens  &  Southern  National  Bank. 

[Stamped]:     Commodity   Department,    Feb.    18, 
1946,  No.  45. 

[Back  of  Draft.] 

Notice 

All  Parties  to  Whom  This  Draft  Is  Payable 
Must  Endorse  in  Ink 

Received  from  the:  National  Fire  Ins.  Co.  the 
Amount  as  Stated  Herein,  Subject  to  the  Con- 
ditions Named  in  Face  of  Draft. 

[Stamped]:  Pay  to  the  Order  of  Republic  Na- 
tional Bank,  Dallas,  Texas,  Pre- 
vious Endorsements  Guaranteed. 

EUGENE  B.  SMITH  &  CO. 
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PLAINTIFF'S  EXHIBIT  No.  1-G 

Eeceived  from  National  Fire  Insurance  Co.  the 
sum  of  Four  Thousand  Eight  Hundred  Sixty- Seven 
and  43/100  Dollars  as  a  loan  and  repayable  only  to 
the  extent  of  any  net  recovery  we  may  make  from 
any  carrier,  bailee,  or  others,  on  account  of  loss  or 
damage  to  cotton  in  bales,  our  property,  due  to 
fire  at  Eloy,  Ariz.,  on  or  about  the  25th  day  of 
January,  1946,  or  from  any  insurance  effected  by 
any  carrier,  or  bailee,  or  others,  on  said  property 
and  as  security  for  such  repayment  we  hereby 
pledge  to  National  Fire  Ins.  Co.  the  said  recovery 
and  deliver  to  them  the  bills  of  lading  and/or  ware- 
house or  storage  receipts  for  such  property,  and  we 
agree  to  enter  and  prosecute  suit  against  said  rail- 
road, carrier,  bailee,  or  others,  on  said  claim  with 
all  due  diligence  at  the  expense  and  under  the  ex- 
clusive direction  and  control  of  the  said  National 
Fire  Ins.  Co. 

In  Consideration  of  the  said  loan  to  us  as  afore- 
said, we  hereby  represent  and  warrant  unto  the  said 
National  Fire  Ins.  Co.  that  we  have  not  directly, 
or  indirectly,  released  or  discharged  Eloy  Gin  Cor- 
poration or  any  person,  firm  or  corporation  from 
any  liability  or  cause  of  action  on  account  of  said 
fire,  or  of  the  loss  caused  thereby,  or  in  connection 
therewith. 

Dated  this  18th  day  of  February,  1946,  at  Dallas, 
Texas. 

EUGENE  B.  SMITH  &  CO. 

By  /s/  S.  D.  CONWAY. 
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Standard  Form  for  Presentation  of  Insured  Warehouse  Receipt 

Cotton  Fire  Claims 

To :  Eloy  Gin  Corporation,  Warehouse  Company 

Eloy,  Arizona. 

(Location  of  Loss)  Eloy,  Arizona.  (Date  of  Loss)  Jan.  25, 1946. 
(Name  of  person  presenting  claim)  Eugene  B.  Smith  &  Company. 
(Address  of  claimant)  1419  Cotton  Exchange  Bldg.,  Dallas  1,  Tex. 

Detailed  Statement  Showing  How  Amount  of  Claim 
Is  Determined 

(If  space  below  not  sufficient,  attach  list) 

Bale  No.  Grade  Staple  Weight        Price       Amount 

3736  Middling  1"            485 

3509  Middling  V            518 

3510  Middling  1"            582 

3513  Middling  1"  478 

3514  Middling  1"  549 
3685  Middling  1"  525 
3734  Middling  1"  415 


7  B/C 3,552#  @  25.16        $893.68 


3413      St.  Mid.  Spt.  1 1/32"  470 

3411      St.  Mid.  Spt.  1  1/32"  570 


2  B/C 1,040#  @  25.51        $265.30 


3423  Middling  11/32"  515 

3516  Middling  11/32"  545 

3686  Middling  11/32"  480 

3687  Middling  11/32"  527 

3688  Middling  11/32"  564 
3711  Middling  11/32"  550 
3735  Middling  11/32"  535 
3754  Middling  11/32"  630 
3759  Middling  11/32"  515 

3761  Middling  11/32"  541 

3762  Middling  11/32"  515 

3763  Middling  11/32"  540 


12  B/C 6,457#  @  25.51     $1,647.18 


3515      St.  Low  Mid.  1"  520 

3712  St.  Low  Mid.  1"  560 

3713  St.  Low  Mid.  1"  520 


3  B/C 1,600#  @  24.01        $384.16 
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Price       Amount 


ale  No. 

Grade 

Staple 

Weight 

3737 

Low  Middling 

1 " 

445 

3738 

Low  Middling 

1 " 

500 

3520 

Low  Middling 

-1// 

503 

3521 

Low  Middling 

1 " 

531 

3594 

LoAv  Middling 

1 " 

662 

3595 

Low  Middling 

1 " 

478 

6  B/C 3,119#  @  20.76        $647.50 


3684      Low  IMiddling  1 1/32"  535 

3592      Low  Middling  1 1/32"  422 


2  B/C 957#  @  21.01        $201.07 


3744 

St.  Good  Ord. 

1" 

488 

3745 

St.  Good  Ord. 

1" 

570 

3748 

St.  Good  Ord. 

1" 

480 

3593 

St.  Good  Ord. 

1" 

446 

3596 

St.  Good  Ord. 

1" 

544 

3746 

St.  Good  Ord. 

1" 

605 

3747 

St.  Good  Ord. 

1" 

558 

7  B/C 3,691#  @  18.91        $697.96 

7  B/C— Middling  1" $    893.68 

2  B/C— St.  Mid.  Spts.  1  1/32" 265.30 

12  B/C— Middling  1  1/32" 1,647.18 

3  B/C— St.  Low  Middlino-  1" 384.16 

6  B/C— Low  Middling  1" 647.50 

2  B/C— Low  Middling  1 1/32" 201.07 

7  B/C— St.  Good  Ord.  1" 697.96 

Total  39  B/C   $4,736.85 

In  addition  to  the  information  given  above,  the  following  infor- 
mation and  documents  are  submitted  in  support  of  this  claim : 

(x)  1.  Warehouse  receipts  representing  cotton  lost  or  damaged. 

(  )  2.  Acceptable  certification  as  to  grade  and  staple,  preferably 
by  Government  licensed  classer. 

(  )  3.  State  whether  this  cotton  is  insured  by  you  against  loss  or 
damage  by  fire.  If  so,  give  the  name  of  Company  and 
amount  of  insurance 

You  are  hereby  authorized  for  the  undersigned's  account  to 
adjust  any  claim  against  the  Insurance  Company  carrying  insur- 
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ance  through  you,  protecting  the  undersigned's  interest  in  said 
cotton  as  the  holder  of  such  insured  receipt,  and  to  collect  any 
sum  that  may  be  due  the  undersigned  as  the  result  of  damage  to 
such  cotton,  and  to  fully  release  said  Insurance  Company. 

EUGENE  B.  SMITH  &  CO.,  INC. 
By  /s/  S.  C.  PIORSO. 

Admitted  October  27,  1950. 


Mr.  Fennemore:  That  will  be  fine.  They  will  be 
easier  to  refer  to  when  they  are  marked  on  the 
stipulation.  Mr.  Churchill,  will  you  be  sworn. 

CHARLES  NOBLE  CHURCHILL,  JR. 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn  testified  as  follows: 

Direct  Examination 
By  Mr.  Fennemore : 

Q.    Will  you  state  your  name,  please? 

A.     Charles  Noble  Churchill,  Jr. 

Q.    By  whom  are  you  employed,  Mr.  Churchill? 

A.     Eugene  B.  Smith  and  Company,  Inc. 

Q.     In  what  capacity  are  you  so  employed? 

A.     I  am  their  agent  for  Arizona. 

Q.  Arizona  agent,  and  what  are  your  duties  as 
Arizona  agent? 

A.    Buying  and  shipping  and  paying  for  cotton. 

Q.     For  the  account  of  Eugene  B.  Smith? 

A.  For  the  account  of  Eugene  B.  Smith  and 
Company  exclusively. 

Q.  How  long  have  you  been  employed  by  Eugene 
B.  Smith  and  Company? 
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(Testimony  of  Charles  Noble  Churchill,  Jr.) 

A.     Since  April  1st,  1942.  [7] 

Q.  Now,  at  that  time  was  Eugene  B.  Smith  and 
Company  a  corporation  ?  A.     No. 

Q.    It  was  just 

A.  (Interrupting) :  Just  a  company,  sole 
owner  as  far  as  I  know,  by  Mr.  and  Mrs.  Eugene 
B.  Smith. 

Q.  And  subsequently  it  became  a  corporation  and 
you  went  right  ahead  on  working  for  the  corpora- 
tion, is  that  correct  ■?  A.     That  is  correct. 

Q.  How  long  have  you  been  engaged  in  the 
cotton  business  ?  A.     Since  1914,  September. 

Q.     That  is  a  period  of  some  35  odd  years? 

A.  With  the  exception  of  three  years  that  I 
was  in  the  service  during  the  First  World  War. 

Q.  And  as  a  result  of  your  experience  in  the 
cotton  business,  are  you  thoroughly  familiar  with 
the  customs  of  the  trade  ? 

A.    I  believe  that  I  am. 

Q.  Now,  in  connection  with  the  cotton  involved 
in  this  action,  was  this  cotton  purchased  through 
your  office  in  '45? 

A.    The  cotton  that  was  involved  in  the  fire  ? 

Q.    In  the  fire. 

A.  It  was  purchased  as  a  part  of  a  contract  [8] 
for  later  delivery. 

Q.  If  you  will  refer  to  Exhibit  A  and  Exhibit 
B,  that  will  be  Exhibit  1-A  and  Exhibit  1-B,  are 
those  copies  of  contracts  which  included  this  cot- 
ton that  was  destroyed  in  the  fire  ? 
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A.     I  believe  they  are  exact  copies,  yes,  sir. 

Q.  Now,  what  is  the  method  of  buying  cotton 
in  general,  Mr.  Churchill  ?  Do  you  send  in  a  written 
order  first  or  how  do  you  order  it? 

Mr.  McKesson :  I  object,  your  Honor,  as  to  what 
the  custom  is,  what  he  did  in  this  case. 

Mr.  Fennemore:  In  this  particular  case,  if  you 
remember?  Do  you  remember  how  you  bought  this 
cotton  to  begin  with  % 

A.  The  cotton  was  offered  to  us  in  a  thousand 
bale  contract  to  be  delivered  when  ginned,  and,  of 
course,  when  the  bale  receipts  were  issued  and  in- 
voiced to  us 

Q.  (Interrupting) :  Well,  all  I  am  getting  at, 
Mr.  Churchill,  is  when  these  particular  agreements 
were  executed.  Were  they  executed  after  you  al- 
ready told  them  you  would  buy  the  cotton? 

A.  The  contract  was,  yes.  We  sent  it  to  them 
for  signature  and  then  put  our  signature  on  it  at 
the  same  time.  They  kept  one  copy  and  sent  two 
copies  back  to  us.  [9] 

Q.  Then  as  the  cotton  was  ginned,  what  was  the 
next  step  in  the  procedure? 

A.  The  cotton  is  invoiced  after  the  Government 
class  cards  are  received  showing  the  grade  and 
staple  on  each  bale  so  as  to  determine  the  market 
difference,  what  we  call  the  different  premium  and 
discount  on  each  grade  and  staple. 

Q.  Now,  if  you  will  refer  to  Exhibit  1-C,  which 
consists  of  39  yard  receipts  and  weight  certificates 
covering  this  particular  cotton,  when  were  those 
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particular  documents  prepared  with  reference  to 
the  general  procedure  of  getting  this  cotton  to  you? 

Mr.  McKesson:  I  think  the  record  speaks  for 
itself,  your  Honor  please,  it  shows  on  its  face.  It 
has  been  entered  in  evidence. 

The  Court:     He  might  not 

Mr.  Fennemore  (Interrupting) :  I  am  simply 
trying  to  get  the  procedure  that  is  followed. 

The  Witness:     I  didn't  quite  get  that. 

Mr.  Fennemore:  I  mean,  when  are  these  issued 
with  reference  to  the  i^rocedure  in  getting  the 
cotton  baled  and  inspected  by  the  Government  and 
into  your  hands? 

A.  These  were  issued  on  the  date  shown  on  each 
gin  receipt.  That  was  December  12th,  1945,  [10] 
to  December  13th  on  the  first  three  bales  and  then 
a  consecutive — various  dates  on  them.  It  shows  the 
dates  as  late  as  December  20th,  1945. 

Q.  And  were  those  issued  after  the  cotton  was 
baled  and  inspected? 

A.  I  would  not  say  ** inspected."  The  usual  pro- 
cedure is  to  issue  this  gin  receipt  as  soon  as  the 
bale  of  cotton  is,  you  might  say,  manufactured  or 
put  together.  They  bring  in  a  list  of  the  bales 
from  the  press  docks,  tag  the  gin,  the  usual  pro- 
cedure, and  in  the  office  the  gin  clerk  takes  that 
list  and  copies  down  a  tag  number  on  a  corre- 
sponding gin  tag  receipt,  tag  number,  and  fills  in 
the  weight  and  enters  the  date  that  that  bale  was 
so  ginned. 

Q.  I  see.  Then  after  these  are  prepared,  these 
particular  ones  are,   as  we  have   stipulated,   were 
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sent  to  the  Valley  Bank  with  the  draft  attached,  is 

that  correct  ?  A.     That  is  right. 

Q.  Now,  was  payment  for  them  made  at  the 
Valley  Bank  on  presentation,  or  was  it  necessary 
to  send  them  to  Dallas  % 

A.  No,  they  are  paid  on  presentation  with  draft 
at  the  Valley  Bank  at  Phoenix. 

Q.  Now,  each  of  these  documents  show  at  [11] 
the  bottom,  has  a  notation  "Ginning,  Bagging  and 
Ties,  Storage  and  Insurance  for  first  20  days," 
marked  ''paid."  For  whom  are  they  paid  and  how? 

Mr.  McKesson:  I  object  to  that,  they  speak  for 
themselves. 

The  Court:  Well,  I  know,  but  you  are  familiar 
with  this  case.  I  don't  know  anything  about  it. 

Mr.  McKesson :    Oh,  I  see. 

The  Court:    Now,  what  exhibit  do  you  refer  to? 

Mr.  Fennemore :  I  am  referring  to  Exhibit  1-C, 
which  consists  of  39  gin  receipts,  and  my  question 
is  by  whom  the  first  20  days  paid. 

The  Court:     All  right,  you  may  answer. 

A.  The  first  20  days  insurance  is  normally  and 
usually  paid  by  the  producer  or  the  farmer,  the 
customer  of  the  gin. 

Mr.  Fennemore :     That  is  the  custom  of  the  trade  ? 

A.  That  is  the  custom  of  the  trade  of  all  gins 
in  Arizona  so  far  as  I  know. 

Q.  Now,  what  is  the  procedure  for  the  payment 
of  insurance  and  storage  after  the  first  20  days, 
if  there  is  a  custom  ? 


130  Eugene  S.  Smith  &  Co.,  Inc., 

(Testimony  of  Charles  Noble  Churchill,  Jr.) 

Mr.  Jenckes:  We  object  to  that  on  the  [12] 
ground  it  is  immaterial. 

Mr.  Pennemore :     What  is  the  custom  % 

Mr.  Jenckes:  I  don't  think  that  has  anything  to 
do  with  this  case.  The  gin  receipts  say  this  that 
there  wasn't  any  charge  made  for  it,  so  what  does 
custom  have  to  do  with  it  ? 

Mr.  Fennemore:  It  doesn't  say  anything  about 
the  custom. 

Mr.  Jenckes:  It  says  on  this  blank  that  there 
wasn't  any  charge. 

Mr.  Fennemore:  It  doesn't  mean  there  wasn't 
any  charge. 

Mr.  Jenckes:  He  can  ask  this  witness  if  there 
was  a  charge,  but  I  don't  think  he  ought  to  ask 
about  the  custom  and  practice.  If  they  made  a 
charge  this  witness  can  testify  to  it,  but  why  the 
custom  and  practice? 

Mr.  Fennemore:  Because  the  point  is,  all  of 
these  contracts  are  made  in  the  light  of  a  practically 
universal  custom  which  was  accepted  by  the  cotton 
buyers  and  by  the  gins.  I  simply  want  to  show  what 
that  custom  was  in  the  light  of  which  all  of  these 
contracts  were  made. 

The  Court:  Well,  if  that  is  true,  why  not  have 
it  comply  particularly  to  this  transaction?  There 
might  be  deviations  or  exceptions  under  some  [13] 
circumstances. 

Mr.  Fennemore:  That  is  true,  but  under  this 
particular  transaction,  nothing  was  said  one  way  or 
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the  other.    They  simply  contracted  in  the  light  of 

what  was  the  accepted  custom. 

Mr.  McKesson:  If  your  Honor  please,  that  is 
not  true  and  we  do  not  stipulate  and  object  to  any 
evidence  as  to  the  custom.  What  was  done  in  this 
case  and  what  controls,  because  the  entire  transac- 
tion was  not  handled  as  an  ordinary  custom. 

The  Court:  Well,  all  right,  then,  let  the  witness 
testify  if  he  is  able  to  as  to  what  was  done  in  this 
particular  instance. 

Mr.  Fennemore:  In  this  particular  case,  was 
there  any  specific  agreement  with  respect  to  the 
payment  of  storage  and  insurance  after  the  first  20 
days? 

Mr.  McKesson:  Your  Honor,  please,  I  object  to 
that.  That  is  a  different  question,  and  the  gin  re- 
ceipts under  1-C  speak  for  themselves. 

Mr.  Jenckes:  Not  only  that,  if  there  was  any 
payment  or  any  charge  made  to  Smith,  this  witness 
can  testify  whether  there  was  or  whether  there  was 
not,  if  he  knows. 

The  Court:  Well,  that  is  probably  true.  Was 
there  any  payment  made  after  the  20  days  ?  If  [14] 
so,  by  whom? 

Mr.  Fennemore:  Well,  if  the  Court  please,  it  is 
my  understanding,  if  he  doesn^t  know  whether  there 
was  any  payment  or  not,  that  there  was  a  custom 
among  all  of  these  gins  and  all  of  these  producers 
followed  with  respect  to  this  insurance,  and  when 
they  bought  these  receipts  everybody  assumed  that 
that  practice  would  be  followed,  that  that  was  the 
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universal  practice  with  the  gins  in  this  area  and 
to  the  extent  that  the  contracts  were  made,  every- 
body just  assumed  that  that  practice  would  be  fol- 
lowed. Whether  it  was  followed  in  this  particular 
case,  the  records  are  in  such  terrible  condition, 
nobody  knows,  and,  of  course,  there  is  so  much 
cotton  bought  and  sold,  not  only  by  Eugene  B. 
Smith,  but  by  all  of  these  people.  The  purpose  of 
the  testimony  is  to  show  what  the  custom  was  in 
the  light  of  which  it  was  assumed  it  would  be  fol- 
lowed by  these  particular  contracts. 

Mr.  Jenckes:  I  think  it  is  wholly  immaterial,  if 
your  Honor  please.  If  it  could  be  shown  what  the 
evidence  was  in  this  case  and,  certainly,  it  can  be 
shown  if  they  paid  for  insurance  in  storage,  they 
certainly  know  it.  If  they  didn't  pay  for  insurance 
in  storage,  that  is  another  thing.  I  [15]  think  the 
fact  is  evident,  and  now  Mr.  Fennemore  is  trying 
to  leave  the  Court  with  the  impression  that  that 
was  the  ordinary  custom.  It  may  have  been,  but 
it  was  not  true  in  this  case,  and  the  receipts  them- 
selves show  it  apparently  was  paid  but  no  charge 
made.  You  see,  this  receipt  shows  it  was  issued  by 
Eloy  to  the  Eloy  Gin  and  Eloy  sold  the  cotton  to 
Smith,  so  it  is  not  the  situation  that  you  might 
have  where  Eloy  was  holding  the  cotton  for  some- 
body else.  There  wasn't  any  charge  made  because 
Eloy  owned  the  cotton  when  it  sold  it  to  Smith, 
but  what  the  custom  was  in  other  situations  doesn't 
have  a  thing  to  do  with  this  case.  It  is  wholly 
irrelevant  and  immaterial. 
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Mr.  Fennemore:  I  might  say  for  your  Honor's 
benefit,  what  I  am  trying  to  show  here  is  that  these 
charges  were  always  paid  ])y  Inlling  subsequent  to 
delivery.  That  was  the  universal  custom,  and  that 
billing  was  made  at  any  time  from  a  few  days  after 
to  sometimes  a  year  later,  but  always  they  were 
billed  for  insurance  and  storage  at  some  subsequent 
date. 

The  Court:     Was  that  done? 

Mr.  Fennemore:  We  don't  know  whether  it  was 
done  or  not.  If  it  was  done,  it  was  paid,  and  [16] 
if  it  was  not  done,  we  will  pay  it  any  time  they  will 
bill  us. 

Mr.  Jenckes :  If  your  Honor  please,  there  wasn't 
any  charge  for  it.  Certainly,  if  they  paid  for  it,  it 
will  show  it. 

Mr.  Fennemore:  I  am  inclined  to  think  actually 
they  didn't  bill  it  because  they  deny  liability  on  the 
cotton  itself. 

The  Court:  You  can  make  your  offer  of  proof. 
I  don't  believe  I  will  let  you  show  it,  but  you  can 
make  your  offer  for  the  record. 

Mr.  McKesson:  If  your  Honor  would  take  time 
to  look  at  one  of  the  receipts  to  see  there  was  no 
charge  made. 

The  Court:    You  can  make  your  offer  of  proof. 

Mr.  Fennemore:  Well,  we  offer  to  prove  that 
the  custom  of  the  trade  in  the  light  of  which  these 
contracts  were  made  was  for  insurance  and  storage 
charges  after  the  first  20  days  were  billed  by  the 
respective  gins  to  the  purchaser  at  some  later  date. 
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which  varied  from  different  gins  anjrwhere,  in  some 
cases,  a  day  after  delivery  to  about  as  much  as  a 
good  many  months  afterwards,  and  that  it  was 
understood  by  the  Eugene  B.  Smith  and  Company, 
through  its  agent,  and  by  Eloy,  that  that  practice 
would  be  followed  with  respect  to  [17]  these,  and 
that  had  they  been  presented  with  a  bill  for  the 
storage  and  insurance  in  excess  of  the  20  days,  the 
bill  would  have  been  paid,  but  they  probably  do 
not  have  the  records  and  in  all  probability  the  bill 
was  not  presented  because  they  deny  liability  on 
the  39  bales. 

The  Court:    All  right,  now  you  object  to  that? 

Mr.  McKesson:  I  object  on  behalf  of  the  insur- 
ance company  as  irrelevant  and  incompetent  and 
not  binding  upon  the  defendant,  the  Home  Insur- 
ance Company,  and  also  on  the  ground  it  is  an 
attempt  to  prove  something  to  the  contrary  about 
the  written  agreement  which  was  introduced  in 
evidence  under  1-C  in  this  case,  showing  that  the 
gin  yard  receipts  for  39  bales,  the  gin  yard  receipts 
that  are  in  evidence  was  that  the  first  20  days  stor- 
age and  insurance  was  paid,  and  as  to  the  future 
part,  it  is  blank,  and  that  the  gin  receipts  show  it 
was  issued  by  the  Eloy  Gin  Corporation  to  itself 
and  then  there  is  a  blank  endorsement  on  the  back 
which  went  with  the  drafts  to  the  bank  and  were 
paid. 

Mr.  Jenckes:    The  same  objection  for  Eloy  Gin. 

The  Court:  All  right,  I  will  sustain  the  [18] 
objection. 
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Mr.  Fennemore:  Mr.  Churchill,  I  assume  you 
have  no  independent  recollection  of  whose  cotton 
this  was ;  I  mean,  the  producers  of  the  cotton  were  ? 

A.  We  have  a  record  of  it  in  our  office.  The 
cotton  belonged  to  several  farmers  and  was  in- 
voiced for  their  account,  and  whether  they  had  been 
paid  for  it  by  Eloy  Gin  Corporation  is  something 
that  would  be  a  matter  of  the  way  they  handled 
their  business. 

Q.  You  don't  know  whether  the  Eloy  had  paid 
for  it  prior  to  delivery  to  you  or  not? 

A.     No,  I  don't. 

Q.  None  of  this  was  Eloy  produced  cotton, 
though  % 

A.  There  were  some  cases  where  the  Eloy  Gin 
Corporation,  to  the  best  of  my  knowledge,  farmed 
some  land  in  their  own  name  and  then  they  farmed 
some  in  the  name  of  various  tenant  partnerships  or 
independent 

Q.  (Interrupting) :  I  understood  according  to 
your  records  this  particular  cotton  was  several 
farmers'  cotton. 

Mr.  Jenckes:  Your  Honor,  please,  we  object  to 
this  line  of  testimony.  I  think  it  is  wholly  [19] 
immaterial  and  we  move  to  strike  the  testimony. 

The  Court:  Well,  that  doesn't  prove  anything 
one  way  or  the  other. 

Mr.  Jenckes:  Not  that  I  can  see.  That  is,  we 
don't  like  to  have  anything  in  the  record  that  we 
don't  have  the  effect  of. 

Mr.  McKesson:    Your  Honor,  please,  we  object 
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to  that.  On  these  two  contracts,  one  for  300  bales 
and  one  for  a  thousand  bales,  that  would  be  a  ques- 
tion of  title  to  the  property  and  it  is  entirely  im- 
material, and  the  Home  Insurance  Company  also 
moves  to  strike  the  testimony. 

The  Court:     It  may  stand. 

Mr.  Fennemore:  I  don't  think  it  is  particularly 
material  one  way  or  the  other.  It  happens  that 
these  receipts  show  it  is  the  Eloy  Gin  Corporation; 
for  instance,  one  was  to  J.  E.  Tucker,  I  see,  and 
Eloy  handled  it  that  way  as  a  matter  of  con- 
venience.   That  is  all  we  have. 

Mr.  McKesson:     No  questions. 

The  Court:     That  seems  to  be  all. 

Mr.  Fennemore :     May  Mr.  Churchill  be  excused  ? 

Mr.  McKesson:  Subject  to  call  by  telephone.  By 
the  way,  Mr.  Jenckes,  yesterday,  after  consultation 
you  agreed  to  stipulate  that  this  [20]  amended 
Complaint  of  your,  you  charged  that  $4,736.85  to 
the  amount  that  we  computed  for  you  yesterday, 
which  is  now  $4,028.61  that  you  changed,  or 

Mr.  Fennemore  (Interrupting) :  Well,  I  don't 
think  it  is  necessary  to  amend  the  Complaint  again, 
simply  that  we  agree  that  the  value  of  this  cotton, 
for  the  purpose  of  this  suit,  is  $4,028.61  instead  of 
the  $4,700  odd  which  is  named  in  the  Complaint. 

Mr.  McKesson:    Named  in  Paragraph  3. 

The  Court :    Yes,  I  made  the  insertion. 

Mr.  McKesson:     So  stipulated. 

Mr.  Fennemore :  And  we  have  a  deposition,  your 
Honor.  Do  you  want  to  go  through 

Mr.  McKesson  (Interrupting) :    If  you  Avill  give 
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us  about  five  minutes  on  this  maybe  we  can  just 
save  the  Court's  time  by  not  reading  this  into  the 
record,  if  your  Honor  please. 

The  Court:     All  right. 

Mr.  Fennemore:  That  v^ill  be  all  of  our  case 
when  that  goes  in. 

Mr.  McKesson:  These  corrections  aren't  made 
on  the  original — that  I  have,  on  the  copy.  There 
are  certain  things  he  could  not  supply — memoran- 
diuns  on  there.  We  have  no  objection  to  the  [21] 
deposition,  if  your  Honor  please,  to  any  particular 
questions  or  answers,  other  than  the  witness  seemed 
to  have  with  him  at  the  time  of  the  deposition  the 
wrong  insurance  policy  and  he  said  he  didn't  know 
whether  it  was  the  right  one  or  not,  and  at  one 
time  was  referred  to  as  the  Royal  policy,  but  ac- 
cording to  our  stipulation  here,  the  Royal  policy 
in  effect  at  that  time  was  introduced  in  evidence 
as  Exhibit  1-E,  or  they  have  introduced  the  1-E 
down  there. 

Mr.  Fennemore:  I  think  we  could  probably  cor- 
rect the  record  so  there  will  be  no  misunderstanding 
by  stipulating  that  on  page  16,  when  the  ques- 
tioner  

The  Court  (Interrupting) :  What  policy  are  you 
referring  to,  the  one  issued  to  Smith  or  the  Eloy 
Gin"? 

Mr.  McKesson:    The  one  issued  to  Smith. 

Mr.  Fennemore:  The  questioner  asked  him  the 
question:  "Have  you  made  any  claim  or  accepted 
any  payment  under  this  Royal  Insurance  Company 
policy r'  and  the  witness  answered:   ''I  accepted  a 
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payment,  yes,  sir."  That  should  have  referred  to 
the  policy  issued  by  the  National  Fire  Insurance 
Company  and  the  question  and  answer  can  be  cor- 
rected accordingly  to  show  the  actual  facts.  [22] 

The  Court:    You  can  correct  it. 

Mr.  McKesson :  But  the  real  policy  that  Eugene 
B.  Smith  has  is  introduced  in  evidence  as  1-E. 

Mr.  Fennemore:  The  record  may  show  I  have 
corrected  the  question  on  page  16  by  writing  in 
the  word  *' National"  and  striking  out  the  word 
''Royal."  May  the  deposition  be  received  in  evi- 
dence ? 

The  Court:     Yes. 

(Thereupon  the  document  was  received  in 
evidence  as  Plaintiff's  Exhibit  Number  2.) 

[Plaintiff's  Exhibit  No.  2,  Deposition  of  T.S. 
McCorkle,  set  out  in  full  at  pages  116  to  144 
of  this  printed  record.] 

Mr.  Feimemore:    Mr.  Bolt. 

Mr.  McKesson:  Are  you  calling  him  as  your 
witness  ? 

Mr.  Fennemore:    Are  you  going  to  put  him  on? 

Mr.  McKesson:    I  don't  know. 

Mr.  Fennemore:  I  had  better  have  him  for  the 
sake  of  the  record,  then. 
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GEORGE  K.  BOLT 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  testified  as  follows :  [23] 

Direct  Examination 
Mr.  Fennemore: 

Q.    Will  you  state  your  name  for  the  record,  sir? 

A.    George  K.  Bolt. 

Q.    By  whom  are  you  employed? 

A.     General  Adjustment  Bureau. 

Mr.  McKesson :  Now,  if  your  Honor  please,  may 
the  record  show  that  the  plaintiff  is  using  Mr.  Bolt 
as  their  witness  on  direct  examination  and  he  is 
not  an  officer  of  the  Home  Insurance  Company  to 
the  extent  he  can  be  called  for  cross-examination? 

The  Court:  Well,  they  haven't  made  any  such 
claim. 

Mr.  McKesson:  Yes,  but  I  know,  I  just  want  to 
point  that  out. 

The  Court:    All  right. 

Mr.  Fennemore:  By  whom  were  you  employed 
in  the  early  part  of  1946,  Mr.  Bolt? 

A.     The  General  Adjustment  Bureau. 

Q.    And  what  is  the  General  Adjustment  Bureau? 

A.  It  is  an  organization  functioning  to  adjust 
losses  under  insurance  policies,  representing  insur- 
ance companies. 

Q.  It  represents  insurance  companies  in  the  [24] 
adjustments?  A.    Yes. 

Q.  At  that  time  did  you  have  occasion,  that  is, 
either  in  January  or  possibly  in  February  of  '46, 
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did  you  have  occasion  to  adjust  a  loss  at  the  Eloy 

Gin  'i  A.    Yes. 

Q.  And  included  in  the  loss  that  you  adjusted 
were  the  39  bales  in  controversy  here,  were  they 
not?  A.     No,  I  am  not  sure. 

Q.  Let  me  change  my  question:  Included  in  the 
bales  that  were  burned  up  at  that  time  in  the  fire 
that  occurred  on  January  25th,  there  were  the  39 
bales  involved  in  this  action,  is  that  not  correct? 

A.    Well,  actually,  I  think  there  were  27—37. 

Q.     There  was  37  of  these  39? 

A.    Yes,  I  think  in  a  fire  on  January  25th. 

Q.  Now,  in  making  that  adjustment  did  you 
handle  that  entirely  by  yourself,  let  me  ask  you 
that?  A.     Yes. 

Q.  And  did  you  assist  the  Eloy  Gin  representa- 
tives in  making  up  their  proofs?  [25] 

A.     The  proof  was  typed  in  our  office. 

Q.  Did  you  advise  the  Eloy  Gin  representatives 
that  you  were  working  with  that  the  cotton  in- 
volved in  this  action  was  not  covered  by  insurance  ? 

Mr.  McKesson:  I  object  to  that  as  immaterial 
as  far  as  this  case  is  concerned. 

The  Court:    He  may  answer. 

A.  I  advised  them  that  in  my  opinion  that  it 
was  not  covered. 

Mr.  Fennemore:  And  you  had  arrived  at  that 
opinion,  had  you,  by  reason  of  an  opinion  given 
you  by  one  of  the  counsel  for  the  insurance  com- 
panies ?  A.     No. 

Q.     Did  you  ask  for  any  such  opinion? 
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A.    Yes. 

Mr.  McKesson:    I  object  as  immaterial. 

The  Court:    He  may  answer. 

Mr.  Fennemore :    You  asked  for  a  legal  opinion  ? 

A.    Yes. 

Q.    And  whom  did  you  ask  for  that  opinion? 

A.     Mr.  McKesson. 

Q.    Did  he  give  you  the  opinion?  A.    Yes. 

Q.  And  then  you  transmitted  that  information 
to  Eloy?  [26]  A.     To  the  insurance  company. 

Q.  Well,  didn't  you  advise  Eloy  that  this  cotton 
should  not  be  included  in  the  Proof  of  Loss? 

A.  Yes,  I  advised  them  that  in  my  opinion  the 
cotton  was  not  a  proper  item. 

Q.     They  followed  your  opinion,  is  that  correct? 

Mr.  McKesson:  Your  Honor,  please,  this  is 
cross-examination.  I  object  to  that  as  immaterial. 
On  direct  examination  you  might  go  into  a  lot  of 
issues,  but  he  is  his  own  witness.  He  certainly  can't 
cross-examine  his  own  witness. 

The  Court:    I  don't  believe  he  has. 

Mr.  Fennemore :    I  just  want  to  get  at  the  facts. 

The  Witness:    Your  question? 

Mr.  Fennemore:  What  was  the  last  question — 
that  is,  they  did  not  include  the  cotton  involved  here 
in  the  Proof  of  Loss  then?  A.     No. 

Mr.  Fennemore:    That  is  all. 

(The  witness  was  excused.) 

Mr.  Fennemore:  Now,  to  save  calling  opposing 
counsel  as  a  witness,  may  it  be  stipulated  that  the 
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Home  Insurance  Company,  from  the  time  of  [27] 
filing  of  this  action  until  the  date  of  the  filing  of 
the  separate  Answers  of  a  recent  date  which  the 
Clerk's  record  will  show,  conducted  the  defense  of 
this  action  both  on  its  own  behalf  and  on  behalf  of 
the  Eloy  Gin  Corporation.  May  that  be  stipulated? 

Mr.  McKesson:  Wliy,  I  won't  stipulate  to  any 
such  thing  as  that.  The  record  speaks  for  itself.  If 
that  is  what  it  shows,  then,  that  is  what  it  is. 

Mr.  Fennemore:  Well,  as  I  say,  I  was  going  to 
save  Mr.  McKesson  the  necessity  of  becoming  a 
witness  for  me. 

The  Court:  Well,  he  won't  stipulate,  so  that 
settles  that. 

Mr.  McKesson:    The  record  show^s. 

Mr.  Fennemore:    What  does  the  record  show? 

Mr.  McKesson :  I  don't  know,  you  got  the  record 
there.  I  object  to  that  anyway  as  immaterial,  has 
nothing  to  do  with  the  trial  of  this  case. 

Mr.  Fennemore:  It  bears  on  two  points  on 
waiver,  your  Honor. 

Mr.  McKesson:  Certainly,  there  is  no  evidence 
of  that  in  here  and  there  is  no  pleadings  here  and 
no  evidence  could  be  received  pertaining  to  a  [28] 
waiver  on  anybody's  part. 

Mr.  Fennemore:  No  necessity  for  pleadings  on 
the  thing.  The  matter  appears  in  the  Answer,  not 
in  the  complaint,  and  claim  is  made,  first,  that  the 
action  should  have  been  filed  within  one  year  and, 
secondly,  there  was  no  Proof  of  Loss  filed.  This 
goes,  first,  to  the  question  as  to  whether  the  insur- 
ance company  at  this  late  date  can  still  insist  on 
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either  of  these  points  when  it  has,  first  of  all,  par- 
ticipated in  preparing  Proofs  of  Loss  and,  secondly, 
they  conducted  this  litigation  for  almost  four  years 
without  ever  raising  those  questions. 

The  Court:    All  right. 

Mr.  Fennemore:  I  will  have  to  ask  you  to  be 
sworn,  Mr.  McKesson. 

Mr.  McKesson:    What  is  it  you  want? 

Mr.  Fennemore:  Well,  I  simply  want  either  a 
statement  that  the  Home  Insurance  Company  con- 
ducted this  litigation  up  until  the  date  when  the 
separate  Answers  were  filed  both  for  its  own  ac- 
count and  for  the  account  of  the  Eloy  Gin  Corpora- 
tion. 

Mr.  McKesson :  I  still  say  the  record  speaks  for 
itself,  your  Honor,  please. 

Mr.  Fennemore :  I  take  it  you  are  not  [29]  will- 
ing to  so  stipulate? 

Mr.  McKesson:    No. 

Mr.  Fennemore:  I  will  have  to  ask  you  to  be 
sworn. 

Mr.  McKesson :  Will  you  call  me  as  your  witness 
now? 

Mr.  Fennemore:    Yes,  I  will  take  that  chance. 

Mr.  McKesson:    I  want  mv  witness  fee. 
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THEODORE  G.  McKESSON 
was  called  as  a  witness  by  the  plaintiff,  and  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Fennemore: 

Q.    Your  name  is  Theodore  McKesson? 

A.    Yes,  sir. 

Q.  And  you  are  one  of  the  attorneys  of  record 
in  this  matter?  A.     Yes,  sir. 

Q.  Will  you  state  the  circumstances  under  which 
you  were  employed  to  defend  this  action? 

A.  Can  I  object  to  the  question,  your  Honor, 
please?  That  is  a  matter  of  relationship  between 
attorney  and  client.  [30] 

Mr.  Fennemore:  Let  me  ask  you  this  question 
and  you  can  give  me  your  conclusions,  Mr.  Mc- 
Kesson: Were  you  employed  by  the  Home  Insur- 
ance Company  to  defend  this  action  when  it  was 
originally  filed? 

A.     It  came  to  my  office  to  be  answered. 

Q.     And  who  employed  you  for  that  purpose? 

A.  Well,  I  don't  know.  I  presume  they  were 
both  sued  at  the  same  time  and  both  complaints 
came  in  and  nothing  was  said  about  it. 

Q.    Who  brought  the  complaints  to  you? 

A.  I  don't  know  whether  they  came  by  mail  or 
somebody  handed  them  to  me.   I  don't  know. 

Q.  And  to  whom  did  you  look  for  your  compen- 
sation in  the  matter? 

A.    Well,  may  I  object  to  the  question,  if  your 
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Honor  please?   That  is  immaterial  who  is  going  to 
pay  me  as  far  as  this  lawsuit  is  concerned.   If  the 
Court  wants  me  to  answer  that  I  will  answer. 

The  Court:    Well,  you  represented  both  parties? 

A.     I  did. 

The  Court:     That  should  cover  it. 

The  Witness :  I  answered  for  both  of  them,  and 
in  order  to  shorten  your  story  here,  this  [31]  case 
was  set  for  trial  on  two  or  three  occasions  and  then 
finally  Mr.  Fennemore  thought  that  he  would  have 
to  amend  and  I  stipulated  that  he  amend  and  at 
the  same  time  he  stipulated,  which  is  in  the  record, 
that  I  might  file  any  defense  I  may  see  fit  to  his 
amended  complaint,  which  I  did,  and  I  filed  sepa- 
rate motions  to  dismiss,  and  Answers  on  behalf  of 
the  Eloy  Gin  Corporation,  and  separate  motions  to 
dismiss  and  separate  Answer  for  the  Home  Insur- 
ance Company  to  the  amended  complaint,  and  then 
I  advised  the  Eloy  Gin  Corporation  and  their 
attorneys,  Mr.  Jenckes  and  other  people  interested 
in  the  Eloy  Gin  Corporation  that  there  might  arise 
the  question  of  difference  of  rights  between  the 
Home  Insurance  Company  and  the  Eloy  Gin  Cor- 
poration in  the  event  that  the  plaintiff  might  be 
able  to  prevail 

Mr.  Fennemore  (Interrupting) :  Just  a  minute, 
Mr.  McKesson,  that  is  not  responsive  to  any  ques- 
tion I  asked. 

The  Witness:  So  the  Eloy  Gin  Corporation  em- 
ployed separate  counsel  and  Mr.  Joe  Jenckes  was 
here  representing  them  on  Monday  of  this  week, 
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and  he  filed  an  amended  Answer,  a  Motion  to  Dis- 
miss, and  so  forth,  to  your  amended  complaint  [32] 
and  then  filed  a  cross-complaint  and  the  Court  per- 
mitted  

Mr.  Fennemore  (Interrupting) :  If  the  Court 
please,  I  see  no  reason 

The  Witness  (Interrupting) :  Well,  that  is  the 
record. 

Mr.  Fennemore :  Let  me  ask  you  one  final  ques- 
tion: Did  you  have  any  agreement  with  the  Eloy 
Gin  Corporation  that  they  will  compensate  you  for 
your  work  in  their  behalf? 

A.  I  have  no  agreement  with  anybody,  but  I  am 
going  to  be  compensated. 

Q.  The  truth  is,  you  will  be  compensated  by  the 
Home  Insurance  Company? 

A.  Well,  I  don't  know  whether  they  will  jointly 
pay  me.  They  got  a  new  attorney  now,  but  I  cer- 
tainly done  a  lot  of  work  for  them  in  the  past. 

Mr.  Fennemore :     The  plaintiff  rests. 

Mr.  Jenckes:  Your  Honor,  please,  at  this  time 
the  Eloy  Gin  Corporation  moves  that  the  Court 
enter  judgment  for  the  Eloy  Gin,  to  the  effect  that 
the  plaintiff  take  nothing  by  its  complaint  against 
Eloy  Gin.  It  appears  from  the  complaint  that  cer- 
tain cotton  of  the  Eloy  Gin  was  sold  to  Smith  and 
that  apparently  there  was  some  [33]  statement  in 
a  gin  yard  receipt  with  respect  to  covering  it  with 
insurance.  At  least,  that  is  the  allegation  in  the 
complaint.  Later  on  in  the  complaint  it  is  spe- 
cifically set  forth  that  such  insurance  was  obtained. 
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Now,  frankly,  at  the  moment  I  am  completely  at 
a  loss  as  to  how  the  complaint  states  a  cause  of 
action  against  us  or  how  the  evidence  establishes 
any  cause  of  action  against  us.  Apparently,  if  this 
action  is  predicated  upon  a  contract  to  insure,  not 
only  the  complaint,  but  the  evidence  discloses  that 
we  complied  with  that  contract.  Now,  under  those 
circumstances  I  can't  see  how  we  should  be  kept 
in  the  case  any  longer. 

The  Court:  I  don't  know.  What  do  you  think 
about  it? 

Mr.  Pennemore:  Well,  if  the  evidence  does  dis- 
close that  they  be  insured  and  that  the  insurance  is 
collectible,  then  our  cause  of  action  is  against  the 
Home  Insurance  Company,  but  it  is  very  question- 
able whether  the  evidence  shows  that  they  got  in- 
surance which  is  of  any  benefit  to  us  and  took 
advantage  of  it.  It  may  be  that  at  the  close  of  the 
case  I  may  ask  for  leave  to  amend  to  conform  to 
the  evidence  to  add  the  allegation  [34]  that  if  they 
did  have  insurance  and  did  not  take  steps  to  collect, 
which  they  were  obligated  to  do  under  the  policy. 

Mr.  Jenckes :  Well,  there  is  no  allegation  of  that 
now. 

Mr.  Fennemore:  There  is  not  now.  If  the  evi- 
dence shows  that,  I  ask  leave  of  the  Court  to  make 
that  amendment  in  the  alternative. 

Mr.  Jenckes:  We  object  to  that  very  strenu- 
ouslj\  We  didn't  come  in  here  to  defend  a  cause 
of  action  which 

Mr.    Fennemore    (Interrupting) :     The    evidence 
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shows  definitely  they  did  not  include  this  insurance 
in  their  Proof  of  Loss 

The  Court:    Yes. 

Mr.  Jenckes:  There  is  no  obligation  we  have  to 
take  on  the  duty 

Mr.   Fennemore   (Continuing) :    to   conform 

with  the  evidence  shown,  and  without  objection  I 
ask  leave  to  amend  the  complaint. 

Mr.  Jenckes:  We  object  on  the  ground  it  is 
wholly  immaterial  whether  we  did  or  whether  we 
didn't,  and,  second,  we  are  taken  wholly  by  sur- 
prise. Frankly,  the  complaint  does  not  even  state 
a  cause  of  action  that  I  can  see.  We  are  charged 
apparently  with  the  duty  to  get  some  [35]  insur- 
ance and  then  it  says  in  the  complaint  we  got  the 
insurance.  The  evidence  shows  we  got  the  insur- 
ance. Now,  there  is  certainly  no  allegation  that  we 
had  any  duty  to  collect  for  them.  They  could  collect 
themselves  if  they  wanted  to.  AVhat  duty  did  we 
breach  ? 

The  Court:  Well,  is  there  any  duty  cast  upon 
the  gin  company  to  get  this  cotton  insured? 

Mr.  Jenckes:  Well,  I  say,  in  the  first  place,  if 
your  Honor  please,  that  there  was  not,  because  of 
the  fact  that  when  they  bought  the  cotton,  the  con- 
tract which  is  in  evidence  provides  that  it  was  at 
the  seller's  risk  until  paid  for,  and  the  general  rule 
is,  under  the  Sales  Law,  that  where  a  purchaser 
has  bought  an  article  from  a  seller,  the  article  re- 
mains in  the  possession  of  the  seller  until  after 
payment  and  title  passes,  and  the  risk  on  that  cot- 
ton then  falls  upon  the  purchaser,  so  that  in  this 
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case  it  is  our  contention  that  not  only  under  the 
Sales  Act  did  the  risk  fall  upon  the  purchaser,  but, 
secondly,  we  had  no  duty  to  insure  it  and,  third,  if 
we  had  that  duty,  we  complied  with  that  duty.  The 
policy  specifically  covers  cotton  in  our  hands  be- 
longing to  a  purchaser  where  we  have  sold  it  and, 
so,  we  performed  all  that  we  were  required  [36] 
to  perform  if  we  had  any  duty  whatsoever.  Now, 
if  it  is  contended  that  we  had  to  go  further  and 
that  we  had  to  make  collection  for  them,  there 
certainly  is  no  contractual  agreement  anywhere 
pleaded,  nor  proof  that  we  made  such  an  agree- 
ment to  collect  for  them.  The  law  is,  as  I  think  it 
is,  that  the  bailor  in  a  case  of  this  kind  can  collect 
on  that  insurance  if  he  wants  to.  If  they  wanted 
to  sue  the  Home,  they  could  have  sued  the  Home 
a  long  time  ago,  but  they  didn't.  They  bring  us  in 
because  we  did  what  we  were  supposed  to  do,  so 
what  are  we  doing  in  a  lawsuit? 

The  Court:     I  don't  know. 

Mr.  Fennemore:  Well,  if  the  Court  please,  if 
thej^  did  insure 

The  Court  (Interrupting) :  Well,  they  did,  that 
is  obvious  because  there  is  a  policy  issued. 

Mr.  Fennemore:  The  policy  covered  our  cotton 
and  that  policy  required  them  to  make  a  Proof  of 
Loss  and  collect  it.  It  is  payable  to  them  and  not 
to  us.  As  I  have  already  asked,  may  we  amend  the 
complaint  in  the  alternative,  that  if  they  did  insure, 
that  they  failed  to  take  the  necessary  steps  to  make 
that  insurance  effective  by  making  a  Proof  of  Loss  ? 

Mr.   Jenckes:     There   isn't   any   allegation   [37] 
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anywhere  that  we  did  have  any  such  duty  or  that 
we  so  contracted.  Secondly,  I  think  the  general  rule 
is,  reading  from  Richartz  versus  Martin,  31  N.W. 
2d,  158,  I  will  just  read  the  headnote: 

^'Generally,  where  bailee  has  taken  out  insurance 
on  bailed  property,  bailor  may  maintain  an  action 
directly  against  the  insurer  even  though  the  bailor 
is  not  named  in  the  policy,  and  though  the  policies 
are  payable  to  or  adjustable  with  the  bailee  only." 

Now,  that  is  our  case.  Wisconsin  says  that  is  the 
general  rule,  so  if  they  had  a  right  to  come  in  and 
take  the  benefit  of  the  insurance  that  we  secured 
for  them,  I  don't  see  how  you  can  create  any  im- 
plication that  there  was  a  duty  on  our  part  to  go 
ahead.  As  a  matter  of  fact,  I  think  Smith  was  the 
real  party  in  interest.  It  was  his  cotton.  He  was 
the  one  who  suffered  the  loss,  and  I  might  go  one 
step  farther,  if  your  Honor  please,  it  is  in  the  case 
of  Harwood-Yancey  versus  Lawrenceburg  Ware- 
house Company,  65  Southwestern  2d,  193,  and  it  is 
almost  identical  with  this  case.  The  headnote  reads : 

"Holder  of  negotiable  warehouse  receipt,  who 
also  carried  general  insurance  under  policy  provid- 
ing for  advance,  in  case  of  loss,  of  amount  [38]  of 
recovery  from  bailee,  could  not,  for  benefit  of  gen- 
eral insurer,  sue  warehouse  men  for  breach  of 
agreement  to  insure." 

Now,  that  is  right  smack  on  the  nose,  and  just 
reading  the  subheading: 

*' Holder  of  warehouse  receipt  could  not  sue  for 
benefit  of  general  insurer  insuring  all  his  cotton. 
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under  policy  which  excluded  from  coverage  cotton 
for  which  any  carrier  or  other  bailee  was  liable, 
and  providing  that,  in  event  of  loss,  insurer  would 
advance,  as  loan  to  insured,  amount  of  loss  or  dam- 
age r(;payable  only  to  extent  of  any  recovery  from 
bailee,  since  inasmuch  as  insured  recovered  under 
such  ]:iolicy,  he  had  sustained  no  loss  from  ware- 
house (Company's  breach  of  contract  to  insure  except 
cost  oL'  premium  on  general  policy,  and  he  had  no 
right  of  action  for  lack  of  insurance,  and  therefore 
there  was  no  right  of  action  to  which  general  in- 
surer could  be  subrogated,  save  suit  for  amount  of 
premium." 

Novi ,  if  that  is  the  rule  under  the  circumstances 
of  this  case  that  we  have  no  liability  even  if  we 
didn't  insure,  because  the  fact  that  he  w^ent  out  and 
got  his  own  insurance  and  paid  for  it,  then  how 
on  earth,  if  we  did  go  a  step  farther  and  actually 
issue  insurance,  how  then  [39]  could  we  create  any 
more  liability  than  if  we  didn't  take  insurance  at 
all?  Now,  we  are  just  not  the  proper  party  in  this 
suit.  It  may  be  he  has  a  claim  against  the  insur- 
ance company,  but  not  Eloy  Gin.  Mr.  McKesson 
points  out  that  the  stipulation  is  that  it  was  paid 
for  and  it  goes  back  to  the  contract  that  was  made 
between  the  parties  to  the  effect  that  the  insurance 
was  at  the  seller's  risk  until  paid  for.  If  that  means 
anything,  it  must  mean  it  was  at  the  buyer's  risk 
after  it  was  paid  for  and,  of  course,  that  is  the  gen- 
eral rule  under  the  Sales  Law,  the  unif  onii  Sales  Act, 
that  it  is  at  the  buyer's  risk  after  it  is  paid  for,  so 
I  just  don't  know  why  I  am  here,  your  Honor,  and 
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if  I  have  to  proceed  to  defend,  I  am  kind  of  in  a 
bind,  because  I  don't  know  what  to  defend  against. 

Mr.  McKesson:  I  have  some  motions  also  to 
make. 

Mr.  Fenncmore :  As  far  as  the  cases  Mr.  Jenckes 
has,  there  are  two  particular  cases  and  there  are 
other  squarely  to  the  contrary. 

The  Court:     There  usually  are. 

Mr.  Fennemore:  One  Supreme  Court  decision 
of  the  United  States.  I'd  like  to  submit  all  the 
authorities  to  your  Honor  and  you  can  pick  [40] 
between  them,  and  I  would  like  to  have  your  Honor 
rule  on  my  motion  for  leave  to  amend  in  the  light 
of  the  evidence. 

The  Court :  Well,  I  will  permit  you  to  make  the 
amendment.  If  Mr.  Jenckes  is  right  it  wouldn't 
make  any  difference. 

Mr.  Fennemore :  I  will  have  to  prepare  that,  but 
the  amendment  will  be  in  the  alternative,  that  if 
they  did  insure  they  did  not  take  the  proper  steps 
to  protect  the  insurance  that  they  were  obligated  to 
under  the  terms  of  the  policy. 

Mr.  Jenckes:  If  your  Honor  please,  it  makes 
this  difference,  that  I  am  now  confronted  with 
dereliction,  alleged  dereliction  of  duty  that  I  was 
not  confronted  with  before. 

The  Court:  Well,  if  you  are  not  required  to, 
what  difference  does  it  make  ? 

Mr.  Jenckes :  I  will  agree  with  you  if  I  was  not 
required,  but  then  I  ought  to  be  dismissed  out  of 
the  case.   I  think  the  thing  ought  to  go  a  step  at  a 
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time.  I  don't  think  we  should  defend  a  case  where 
the  cause  of  action  is  not  pleaded. 

The  Court:    All  right. 

Mr.  McKesson:  If  your  Honor  please,  at  this 
time  the  Home  Insurance  Company  moves  for 
judgment  against  the  plaintiff  in  this  action  [41] 
on  the  ground  and  for  the  reason  that,  first,  that 
the  complaint  fails  to  state  a  claim  against  us  and 
the  evidence  fails  to  state  a  claim  against  the  Home 
Insurance  Company,  and  also  the  record  shows  that 
there  is  no  privity  of  interest  between  the  Eugene 
B.  Smith  and  Company  and  the  Home  Insurance 
Company,  and  that  the  uncontradicted  evidence  in 
this  case  is  Exhibit  1-D,  as  part  of  the  stipulation, 
which  was  our  Policy  Number  6857  that  was  intro- 
duced by  the  plaintiff,  and  that  policy,  among  other 
things,  provides  that  this  policy  insures  the  Eloy 
Gin  Corporation  and  loss,  if  any,  to  be  adjusted 
with  the  insured  named  herein  and  payable  to  in- 
sured. It  is  not  payable  to  any  other  person  at  all, 
Eugene  B.  Smith  or  anybody  who  holds  a  storage 
receipt  or  anything  else. 

I  refer  your  Honor  to  Plaintiff's  1-D,  which  is 
the  plaintiff's  evidence  here  introduced  and  reading 
from  the  policy,  it  says: 

'^This  policy  insures  Eloy  Gin  Corporation.  Loss, 
if  any,  to  be  adjusted  with  the  insured  named  herein 
and  payable  to  insured  on  merchandise  of  every 
description,  except  as  hereinafter  excluded,  con- 
sisting principally  of  cotton  by-products,  materials 
and  supplies  manufactured  [42]  or  in  process  of 
manufacture,   or  on  materials  for  manufacturing 
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same,  including  packages,  labels,  cases,  boxes  and 
all  wrapping  and  packing  materials,  all  being  the 
property  of  insured  or  sold  but  not  delivered  or 
removed;  and,  provided  the  insured  shall  be  liable 
by  law  for  loss  or  damage  thereto  or  shall  have 
specifically  assumed  liability  therefor,  this  insur- 
ance shall  also  cover  merchandise  held  in  trust, 
or  on  commission  or  consignment,  or  left  for 
storage  *  *  *."  So,  the  evidence  is  on  the  part  of 
the  plaintiff  that  this  is  their  policy  and  it  ran  to 
the  Eloy  Gin  Corporation  and  the  Eloy  Gin  Cor- 
poration made  no  claim  upon  the  Home  Insurance 
Company  for  these  39  bales  of  cotton  right  away, 
but  if  they  lost  the  other  bales  of  cotton  and  this 
action  was  instituted,  if  we  were  insured  under  it, 
why,  it  would  be  out  anyway  because  this  is  a  New 
York  Standard  Form  and  no  action  was  instituted 
wdthin  one  year.  Our  legislature  readopted  the 
New  York  Standard  Form  in  '45,  and  the  New 
York  Standard  Form  provides  that  no  action  shall 
be  sustainable  unless  commenced  within  12  months 
next  after  inception  of  the  loss.  It  is  true  that  the 
statute  of  limitations  on  an  ordinary  contract  is 
six  years  after  it  becomes  due,  but  [43]  this  has 
been  adopted  two  or  three  times  since,  so  the  one 
year  would  apply  on  that.  Then,  further  than  that, 
so  far  as — if  we  could  be  considered  in  it  at  all,  so 
far  as  this  evidence  is  concerned,  this  Exhibit  1-A 
and  1-B  which  was  covered  by  Mr.  Jencke's  motion, 
both  contracts  provide: 

*'We  hereby  confirm  having  purchased  from  you 
today,  through  conversation  with  Jack  Pretzer,  300 
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bales  of  cotton."  The  next  is  for  a  thousand  bales 
at  grade,  staple,  price,  delivery  in  lots  of  not  less 
than  100  bales,  as  fast  as  ginned  and  cards  obtained ; 
terms,  weights,  insurance  at  seller's  risk  until  pay- 
ment completed;  reimbursement,  sight  draft,  gin 
yard  receipts  attached,  also  Smith — doxy  cards; 
draw  on  Eugene  B.  Smith  and  Company  care  of 
Valley  National  Bank,  Phoenix,  Arizona,  invoices 
in  duplicate. 

Now,  it  is  stipulated,  according  to  our  stipulation 
of  the  facts,  that  these  two  contracts  for  1,300  bales 
were  carried  out  prior  to  this  fire  and  all  had  been 
paid  for,  and  that  all  of  the  cotton,  all  the  1,300 
bales  had  been  removed  from  the  gin  yard  with 
the  exception  of  these  39  bales,  and  they  had  not 
been  taken  away,  so  the  evidence  of  Mr.  Churchill 
is,  and  the  deposition  [44]  which  is  in  evidence, 
shows  that  immediately  when  they  pay  for  the  cot- 
ton, why,  they  have  it  insured  themselves  at  their 
risk,  and  that  is  customary,  and  in  the  depositions 
in  the  record  here  where  the  man  that  is  down  in 
Dallas,  he  said  he  didn't  know  anything  about  these 
contracts  or  anything  about  it,  but  whenever  their 
company  bought  cotton  and  they  owned  it,  they 
always  had  it  insured,  so  this  is  a  special  agree- 
ment whereby  it  was  at  the  seller's  risk,  and  the 
stipulation  is  it  was  all  paid  for,  so  I  think  the 
motions  of  the  Eloy  Gin  Corporation  should  pre- 
vail at  this  time,  as  well  as  mine  on  behalf  of  the 
Home  Insurance  Company.  There  is  certainly  the 
privity  of  interest. 

The  Court:    Then  that  will  settle  the  case.    All 
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you  have  to  do  is  rest.  Both  you  and  the  Eloy  Gin 
submitted  ? 

Mr.  McKesson:  Well,  I  would  just  like,  if  the 
Court  isn't  going  to  do  that,  I  want  to  just  put  on 
just  a  little  bit  of  evidence  to  the  effect  that  our 
original  Proof  of  Loss  which  was  sent  up  by  the 
Eloy  Gin,  it  did  not  include  these  39  bales  of  cotton. 

The  Court:    Mr.  Bolt  testified  to  that. 

Mr.  Fennemore:  That  is  already  in  the  [45] 
record. 

Mr.  McKesson :  It  was  not  included  in  the  Proof 
of  Loss. 

The  Court:     Yes. 

Mr.  Fennemore:  And  the  reason  for  it.  Could 
we  recess  until  right  after  lunch  and  let  you  know? 

The  Court:  Yes.  You  were  both  so  certain  of 
your  position  I  didn't  expect  you  to  offer  anything. 

Mr.  Fennemore:    Yes,  we  are. 

Mr.  Jenckes:  That  is  why  we  think  the  motion 
should  be  granted. 

Mr.  McKesson:  I  know,  but  Mr.  Fennemore 
said  he  had  some  cases. 

Mr.  Jenckes:  I  will  tell  you  frankly,  I  am  will- 
ing to  rest  at  this  time  upon  the  admission  that  the 
only  cause  of  action  attempted  to  be  proven  here, 
attempted  to  be  pleaded  against  the  Eloy  Gin  is 
apparently  the  contract  of  insurance,  or  the  implied 
contract  that  Mr.  Fennemore  has  mentioned  in  his 
amended  complaint,  that  we  apparently  failed  to 
carry  through  and  collect  the  proceeds.  If  that  is 
the  case  I  am  perfectly  willing  to  rest  at  the 
moment.   I  take  it  that  is  true,  is  that  right? 
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Mr.  McKesson:     I'd  like  to  see  his  amendment. 

The  Court:  All  right,  we  will  recess  until  [46] 
two,  then. 

Mr.  McKesson:  And  the  witnesses  be  instructed 
to  be  back  at  two  o'clock? 

The  Court:    All  right. 

(Thereupon  a  recess  was  taken  at  12  o'clock 
noon.)  [47] 

(Two  o'clock  p.m.,  after  recess,  all  parties  as 
heretofore  noted  by  the  Clerk's  record  being 
present,  the  trial  resumed  as  follows:) 

Mr.  Fennemore:  If  the  Court  please,  I  have 
prepared  an  amended  pleading  to  plead  the  alterna- 
tive as  I  suggested  this  morning  in  my  motion.  I 
just  found  out,  though,  that  my  secretary,  in  writ- 
ing it  out,  has  made  a  mistake  in  one  paragraph 
which  I  find  we  had  as  the  alternative.  If  it  is 
agreeable  with  counsel  to  file  the  pleading,  there 
will  be  no  other  change. 

Mr.  Jenckes :  That  is  Paragraph  3  of  the  second 
cause  of  action? 

Mr.  Fennemore:    Yes. 

Mr.  Jenckes :  In  other  words,  you  want  to  allege 
that,  three,  there  was  a  policy  issued  by  the  Home 
Insurance  Company? 

Mr.  Fennemore:    Yes. 

Mr.  Jenckes:    That  is  what  you  intend  to  do? 

Mr.  Fennemore:    Yes. 

Mr.  Jenckes:  I  don't  have  any  objection  to  the 
procedure  on  the  thing  from  the  standpoint  of 
typing  it  over  and  submitting  it.  I,  of  course,  have 
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an  objection  to  tho  Court  permitting  him  to  [48] 
file  it  at  all. 

Mr.  Fennemore:  "Well,  I  take  it  the  Court  has 
already  ruled  I  might  do  it. 

Mr.  Jenckes:  That  is  right,  but,  of  course,  in 
view  of  the  fact  we  now  have  something  tangible 
I'd  like  the  opportunity  to  state  our  objection. 

The  Court:    All  right. 

Mr.  Jenckes:  We  would  like  to  object  to  the 
amendment,  particularly  the  first  cause  of  action 

The  Court  (Interrupting) :  Well,  I  had  better 
see  it,  I  will  know  what  you  are  talking  about. 

Mr.  Jenckes :  All  right.  I  think  for  the  purpose 
of  this  objection  it  will  be  agreeable  with  counsel, 
you  are  just  substituting 

Mr.  Fennemore  (Interrupting)  :  Paragraph  3  of 
the  second  cause  of  action. 

Mr.  Jenckes :  I  see.  If  you  will  look  at  that  first 
cause  of  action,  if  your  Honor  please,  it  now 
changes  the  situation  in  this  respect  to  where,  in 
the  original  complaint  it  was  alleged  that  we  had, 
in  effect,  agreed  to  get  insurance,  and  we  had 
secured  insurance.  Now,  in  this  one  it  appears  that 
we  have  not  secured  insurance,  and  that  is  contrary 
to  the  evidence  in  the  case,  [49]  and  I  don't  think 
he  should  be  permitted  to  amend  the  complaint 
where  the  evidence  does  not  support  it. 

Mr.  Fennemore :  If  the  Court  please,  my  motion 
this  morning  was  to  amend  to  conform  with  the 
evidence  and  to  plead  in  the  alternative.  The  con- 
tention of  the  insurance  company  is  that  the  policy 
did  not  cover  by  its  terms  for  various  and  sundry 
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reasons  and,  in  the  second  place,  there  was  certain 
provisions  in  the  policy  which  were  not  complied 
with.  Whether  it  did  or  did  not  cover  is  an  argu- 
able point  that  I  would  like  to  submit  authorities 
on,  but  when  confronted  with  the  possibility  that 
the  Home  policy,  by  its  terms,  did  not  cover  this 
particular  cotton  as  contended  by  the  insurance 
company,  I  had  to  plead  it  that  way  in  the  alterna- 
tive that  the  assured  did  not  take  the  proper  steps. 

Mr.  Jenckes:  We  are  having  a  lot  of  hot  and 
cold  wind  blown  down  our  necks,  if  your  Honor 
please,  but  I  would  like  to  know  if  I  will  have  to 
put  my  coat  on  or  turn  the  heat  on,  I  don't  know. 

The  Court:  I  don't  see  where  it  would  alter  the 
situation  at  all. 

Mr.  Fennemore:  There  is  no  contradiction  [50] 
in  the  evidence. 

Mr.  Jenckes:  Your  Honor,  please,  the  evidence 
is 

The  Court  (Interrupting) :  Well,  that  is  all 
right.  He  can  plead  to  as  many  causes  of  action 
in  as  many  different  ways  as  he  pleases. 

Mr.  Jenckes:  Not  at  this  stage  of  the  game,  if 
your  Honor  please. 

The  Court:  He  can  with  the  Court's  permission 
conform  with  the  evidence. 

Mr.  Jenckes:  That  is  right,  and  that  is  just  the 
point  I  am  making,  that  it  does  not  conform  to  the 
evidence,  and  it  is  clear  from  this  policy  that  those 
particular  bales  were  covered.  Now,  he  comes  in 
and  says,  ''I  want  to  plead  to  conform  to  the  evi- 
dence."  It  does  not  conform  to  the  evidence.    The 
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evidence  is  that  they  issued  a  policy  and  it  covered 
this  cotton,  all  being  the  property  of  the  insured, 
that  was  the  Eloy  Gin,  or  sold,  but  not  delivered 
or  removed.  Now,  if  this  cotton  was  not  covered 
by  that  language  or  sold  or  not  delivered  and  re- 
moved, then  there  is  no  way  to  right  it,  that  is, 
upon  changing  the  first  cause  of  action,  that  it  does 
not  conform  to  the  evidence,  because  it  does  appear 
that  the  policy  was  issued  and  it  [51]  appears  in 
the  specific  language  of  the  policy  that  it  did  cover. 

The  Court:  Mr.  McKesson  does  not  agree  to 
that. 

Mr.  Fennemore:  Mr.  McKesson  says  it  was  ex- 
cluded from  the  provisions  of  the  policy. 

Mr.  Jenckes:  As  far  as  Mr.  McKesson  is  con- 
cerned, Eloy  is  the  only  one  they  are  asking  for 
judgment  on  this  first  cause  of  action.  Apparently 
they  are  letting  Mr.  McKesson  off  the  hock  on  the 
first  cause  of  action.  It  says:  "Wherefore,  plaintiff 
prays  judgment  against  Eloy  Gin  Corporation, ''  so 
Mr.  McKesson  is  not  covered  in  this  first  cause  of 
action. 

The  Court:  Well,  if  it  was  not  covered  Mr.  Mc- 
Kesson would  be  off  the  hock. 

Mr.  Jenckes:  That  is  right,  but  the  contract  is 
not  ambiguous,  if  your  Honor  please;  it  is  subject 
to  construction.  It  is  quite  clear  that  the  contract 
did  cover  the  cotton,  so  that  I  don't  see  how  we 
can,  even  in  the  exercise  of  discretion,  permit  to 
amend  not  to  conform  to  the  evidence. 

Mr.  Fennemore:  If  the  Court  please,  it  still  is 
not  entirely  clear  to  me  that  it  does  cover  it.   It  is 
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in  the  insuring  clauses,  but  from  [52]  the  other 
clauses  in  the  policy  it  might  very  well  exclude  it, 
and  that  is  purely  a  question  of  law,  because  the 
contract  is  before  your  Honor  and  it  is  a  question 
what  the  law  on  that  point  is,  although  I  think  the 
law  might  be  somewhat  in  conflict  even  on  that 
point. 

The  Court:  Probably  is.  Well,  I  will  allow  the 
amendment. 

Mr.  Jenckes:  Well,  that  is  our  objection  so  far 
as  the  first  cause  of  action  is  concerned.  Now,  so 
far  as  the  second  cause  of  action  is  concerned,  we 
object  on  the  ground  it  is  entirely  a  different  cause 
of  action  that  we  were  brought  in  here  in  the  first 
place,  that  it  is  certainly  a  surprise  to  us  that  we 
are  now  to  meet  that  charge,  that  we  failed  in  our 
duty,  apparently  which  counsel  grabs  out  of  thin 
air,  to  recover  from  the  insurance  company  the 
insurance  proceeds  and  to  pay  it  over  to  Smith. 
Now,  first  of  all,  our  objection  is  predicated  upon 
the  grounds  that  it  is  too  late  to  make  this  amend- 
ment, that  the  statute  of  limitations  has  barred  this 
cause  of  action.  There  certainly  was  not  a  con- 
tractual agreement  on  our  part  to  pay  that  money 
over  to  or  to  collect  it,  so  if  it  is  a  cause  of  action 
at  all,  it  sounds  in  tort,  and  the  longest  period  [53] 
of  limitation  that  would  possibly  be  effected  would 
be  the  four-year  statute — well,  the  four-year  gen- 
eral statute  or  the  two-year  statute  on  generally  a 
trespass.  I  think,  also,  there  is  a  statute,  if  I  am 
not  mistaken,  on  negligence.  I  know  the  evidence, 
whichever  the  statute  is  applicable,  is  quite  clear 
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that  the  cause  of  action  is  barred  by  limitations. 
Again,  it  is  our  contention  that  there  has  been  no 
damage  to  the  plaintiff  in  this  case  by  virtue  of 
any  act  of  the  Eloy  Gin  in  failing  to  perform  any 
contractual  obligations  that  it  might  have  had,  for 
the  reason  that  Smith  was  fully  insured,  and  under 
the  law  this  is  not  the  kind  of  a  case  where  Smith's 
insurer  would  be  entitled  to  subrogation.  There  is 
no  privity  between  Smith's  insurer  and  Eloy  Gin, 
and  if  we  owe  any  duty  from  a  contractual  stand- 
point to  Smith,  that  does  not  follow  through  to  this 
insurer.  The  insurer  does  not  have  the  benefit  of 
that. 

Mr.  Fennemore :  If  the  Court  please,  that  second 
cause  of  action  is  upon  the  contract,  the  cause  of 
action  I  raised  which  obligated  them  to  place  the 
insurance  on,  and  they  did,  and  by  that  they  were 
obligated  to  collect  it.  I  agree  with  Mr.  Jenckes, 
in  theory,  based  on  any  tort  [54]  obligation,  is 
barred  by  any  statute  at  this  time. 

The  Court:  I  can't  see  from  what  I  know  of 
this  case  how  the  plaintiff  can  recover.  He  may 
be  able  to. 

Mr.  Fennemore:  I  will  submit  a  brief  on  that, 
if  your  Honor  please. 

The  Court:  It  is  a  little  too  tenuous  for  me  to 
grasp  from  what  I  have  heard,  but  I  will  allow 
these  amendments  if  you  want  to  make  them. 

Mr.  Fennemore:    Have  you  both  rested? 

Mr.  Jenckes:  As  far  as  Eloy  Gin  is  concerned, 
we  rest. 
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Mr,  McKesson:     The  insurance  company  rests. 

The  Court:    All  right. 

Mr.  McKesson:  But  I  would  like  to  make  a 
motion. 

The  Court:  You  have  been  making  motions  all 
day. 

Mr.  McKesson :  I  have  an  amended  Answer  here 
now. 

The  Court:    All  right,  go  ahead. 

Mr.  McKesson :  At  this  time,  your  Honor,  please, 
in  view  of  the  fact  that  the  Court  has  permitted 
the  filing  of  the  second  amended  complaint  which, 
instead  of  covering  one  cause  of  [55]  action  now 
covers  two  causes  of  actions,  the  Home  Insurance 
Company — I  take  it  from  the  pleadings  in  the  first 
cause  of  action,  seeks  no  relief  from  the  Home 
Insurance,  but  if  it  be  inferred  or  is  to  be  added 
to  or  anything  else,  we  make  motion  for  judgment 
for  the  Home  Insurance  Company  as  to  the  first 
cause  of  action.  No  judgment  is  requested  in  it. 
As  to  the  second  cause  of  action,  we  move  for  judg- 
ment for  the  Home  Insurance  Company  on  the 
ground  and  on  the  basis  that  the  same  fails  to — it 
fails  to  state  a  claim  against  the  Home  Insurance 
Company,  and  further  than  that,  that  the  second 
cause  of  action  sounds  in  tort  and  arising  out  of  a 
contract. 

(Further  argument  between  Court  and  coun- 
sel.) 

Mr.  McKesson:  And  upon  the  further  ground 
we  seek  judgment  on  the  ground  that  it  is  barred 
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by  the  statute  of  limitations,  either  the  two-year  or 
four-year  statute.  It  does  sound  in  tort  and,  there- 
fore, this  loss  occurred  on  January  25th,  1946,  more 
than  four  years  and  a  half,  and  on  the  further 
ground  that  the  uncontradicted  evidence  in  this 
case  shows  that  was  a  special  contract  which  was 
admitted  on  stipulation,  that  Eugene  B.  Smith  and 
Company,  by  their  separate  [56]  contract,  agreed 
with  the  Eloy  Gin  Corporation,  that  the  Eloy  Gin, 
the  seller,  should  be  responsible  for  any  loss  by  fire 
until  paid  for.  That  means  that  the  Eugene  B. 
Smith  and  Company  assumed  the  loss  thereafter 
and  the  uncontradicted  evidence  is  later  it  was  paid 
for  and  delivered  in  accordance  with  the  contract. 
There  is  absolutely  no  liability  on  the  part  of  the 
Eloy  Gin  Corporation  or  the  Home  Insurance. 
Further  than  that,  there  is  no  evidence  in  this  case 
showing  any  waiver  on  the  part  of  the  insurance 
company  towards  Eloy  Gin  is  concerned  or  anybody 
else  in  this  case,  including  Eugene  B.  Smith  or  its 
insurance  carrier,  so  I  submit,  your  Honor,  on  all 
those  grounds  we  are  entitled  to  judgment  against 
Eugene  B.  Smith  and  Company. 

Now,  as  to  Eloy  Gin  Corporation,  they  have  a 
counterclaim  against  us  in  saying  that  if  judgment 
is  rendered  against  them,  they  want  one  against  us, 
and  briefly,  the  pleadings  in  that  state  that  the 
cotton  that  was  insured  and  they  had  a  fire  insur- 
ance policy  in  effect  and  it  was  payable  to  them 
and  that  if  they  are  liable  to  Eugene  B.  Smith, 
that  we,  in  turn,  should  be  liable  to  them,  and  I 
submit  that  the  Eloy  Gin  Corporation,  the  cross- 
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complainant  in  this  action  [57]  against  the  Home 
Insurance  Company,  has  introduced  no  evidence 
and  showing  no  right  to  recover  under  this  cross- 
claim  against  us,  and,  further,  the  uncontradicted 
evidence  shows  in  this  case  that  they  did  not  com- 
ply if  there  was  insurance  as  far  as  they  were 
concerned,  and  they  were  legally  liable  for  it,  that 
no  Proof  of  Loss  was  filed  for  this  particular  in- 
surance and  there  is  no  other  extenuating  circum- 
stances and  no  action  was  brought  within  12  months, 
or  any  other  time  until  last  Monday  against  us,  so 
we  move  for  judgment  against  the  Eloy  Gin  Cor- 
poration on  their  cross-complaint. 

The  Court:  All  right,  the  motion  will  be  denied 
at  this  time. 

Mr.  Pennemore :  What  about  the  time  for  filing 
a  memorandum  of  authorities,  your  Honor? 

The  Court :  What  I  am  interested  in  is  the  plain- 
tiff's theory  of  the  case. 

Mr.  Fennemore :  I  suppose  I  had  better  start  off 
briefing,  then. 

The  Court:     Yes. 

Mr.  Fennemore:    Could  I  have  20  days  on  it? 

The  Court:    Yes. 

Mr.  Fennemore:  My  principal  legal  assistant 
has  got  himself  involved  in  a  murder  case  and  [58] 
I  won't  get  any  help  out  of  him  for  a  week  or  so. 

The  Court:  All  right.  How  much  time  do  you 
want? 

Mr.  McKesson :  Well,  we  might  want  more  than 
20,  because  we  might  be  tied  up  on  something  else. 

The  Court:    Well,  I  suppose  it  will  be  extended 
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eventually  to  three  months.   Well,  20,  20  and  10  to 
start  with. 

Mr.  McKesson:    All  right. 

Mr.  Fennemore:     All  right. 

(Thereupon    the    trial    was    ended    at    2:30 
o'clock  p.m.  of  the  same  day.)  [59] 

I  Hereby  Certify  that  the  proceedings  had  and 
evidence  given  upon  the  trial  of  this  cause  is  con- 
tained fully  and  accurately  in  the  shorthand  notes 
taken  by  me  of  said  trial,  and  that  the  foregoing 
59  typewritten  pages  contain  a  full,  true  and  accu- 
rate transcript  of  the  same. 

/s/  LOUIS  L.  BILLAR, 

Official  Shorthand  Reporter. 

[Endorsed] :    Filed  August  8,  1951. 
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PLAINTIFF'S  EXHIBIT  No.  2 

In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  1135,  Civil 

EUGENE  B.  SMITH  &  CO.,  INC., 

vs. 

ELOY   GIN   CORPORATION   and   HOME   IN- 
SURANCE COMPANY 

DEPOSITION  OF  T.  S.  McCORKLE 
October  5,  1950 

T.  S.  McCORKLE 
being  first  duly  sworn,  examined  in  chief  by  Mr. 
Grissom,  testified  as  follows: 

Q.    What  is  your  name,  please,  sir? 

A.     T.  S.  McCorkle. 

Q.    Where  do  you  live,  Mr.  McCorkle? 

A.     Dallas;  Dallas,  Texas. 

Q.    What  business  are  you  in? 

A.     Cotton  business. 

Q.  Are  you  conected  with  some  organization  en- 
gaged in  buying  and  selling  cotton? 

A.  Yes,  sir,  I  am  engaged  with  Eugene  B. 
Smith  &  Company. 

Q.    What  is  the  nature  of  that  organization? 

A.    Merchants,  buyers  and  sellers  of  cotton. 

Q.    What  is  the  character  of  its  organization? 

A.  It  is  a  corporation  incorporated  under  the 
laws  of  the  State  of  Texas. 
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Q.    What  is  its  correct  corporate  name? 

A.     Eugene  B.  Smith  &  Co.,  Inc. 

Q.    Eugene  B.  Smith  &  Co.,  Inc.,  is  that  correct? 

A.     That  is  correct. 

Q.     Is  that  correct? 

A.    Yes,  sir,  that  is  correct. 

Q.  Do  you  know  some  of  the  history  of  that 
company?  A.     Yes,  sir.  [4*] 

Q.    When  was  it  incorporated? 

A.  The  firm  of  Eugene  B.  Smith  &  Company, 
Incorporated,  was  formerly  Eugene  B.  Smith  In- 
dustries, Incorporated,  incorporated,  I  believe,  in 
March,  1946.  The  name  was  changed  to  Eugene 
B.  Smith  &  Co.,  Inc.,  on  or  about  July  1st  of  that 
same  year. 

Q.  Well  now,  do  you  recall  whether  or  not  Mr. 
Smith  operated  in  some  other  way  prior  to  the 
incorporation  of  this  company? 

A.  Yes,  sir,  it  was  Eugene  B.  Smith  &  Com- 
pany, was  a  proprietorship  prior  to  the  incorpora- 
tion of  this  business. 

Q.  Well,  was  that  a  corporation,  I  mean,  was 
that  a  partnership,  or  was  it  owned  individually 
by  Mr.  Smith? 

A.  It  was  owned  individually  by  Mr.  Smith, 
that  is  correct. 

Q.     He  didn't  have  any  partners  then? 

A.     No,  sir. 

Q.  Were  you  connected  in  any  way  with  Eugene 
B.  Smith  &  Company,  the  proprietorship? 


•  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
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A.  For  a  number  of  years,  yes,  sir,  I  would 
say  eight  years — seven  years,  while  it  was  a  pro- 
prietorship, yes,  sir. 

Q.  Well,  do  you  mean  continuously,  or,  from 
time  to  time?  A.     Continuously,  yes,  sir. 

Q.  When  did  Mr.  Eugene  B.  Smith  cease  doing 
business  as  a  cotton  merchant  under  the  name  of 
Eugene  Smith  &  Company,  [5]  proprietorship? 

A.     On  June  1,  1946. 

Q.  What  became  of  his  assets  and  liabilities  as 
a  proprietorship  at  that  time? 

A.  It  was  transferred  over  to  the  corporation — 
it  was — the  corporation  took  over  the  cotton  busi- 
ness at  that  time. 

Q.  Well,  were  you  connected  with  Eugene  Smith 
&  Company,  the  proprietorship,  at  the  time  of  the 
incorporation  as  Eugene  B.  Smith  &  Company, 
Inc.  ?  A.    Yes,  sir,  I  was. 

Q.    Are  you  an  official  of  the  corporation? 

A.  Yes,  sir,  I  am  vice  president  of  the  com- 
pany. 

Q.  How  long  have  you  been  vice  president  of 
the  company?  A.     Since  its  incorporation. 

Q.  What  particular  part  of  the  business  do  you 
personally  handle  ? 

A.  It  is  hard  to  say,  I  am  in  charge  of  the 
Dallas  office  of  Eugene  B.  Smith  &  Company.  My 
duties  are  varied. 

Q.  Well,  you  say  Eugene  B.  Smith  &  Company, 
is  that  the  corporation  or  the  proprietorship? 

A.    Well,  it  is  now  the  corporation,  yes,  sir. 

Q.    You  mean  since  July  1,  1946,  why  you  spoke 
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of  Eugene  B.   Smith  &  Company   as   Eugene   B. 
Smith  &  Company,  Inc.? 

A.  Yes,  sir,  as  far  as  my  duties,  you  asked  me, 
my  duties  didn't  change,  except  my  title.  [6] 

Q.  You  have  been  manager  of  the  Dallas  office 
all  along?  A.     That  is  correct. 

Q.  During  the  time  you  have  been  connected 
with  it?  A.     That  is  correct,  yes,  sir. 

Q.  Now,  when  the  corporation  became  Eugene 
B.  Smith  &  Company,  Incorporated,  I  believe  you 
say  that  Mr.  Smith  transferred  all  of  his  assets 
and  liabilities  as  a  proprietorship  to  the  company? 

A.  That  is,  everything  connected  with  the  cotton 
business  was  transferred  to  the  corporation. 

Q.  What  change,  if  any,  took  place  in  the  opera- 
tion of  the  business  upon  the  incorporation  of  the 
company  ? 

A.  Only  the  name,  only  it  was  a  corporation 
instead  of  a  proprietorship,  the  operation  did  not 
change,  it  continued  on. 

Q.     What  happened  to  the  bank  accounts? 

A.  They  were  changed  to  the  corporation,  taken 
over  by  the  corporation  just  as  they  were. 

Q.  How  did  Eugene  B.  Smith  &  Company,  the 
proprietorship,  carry  its  bank  accounts,  for  in- 
stance ? 

A.  The  proprietorship  carried  its  bank  accounts 
as  Eugene  B.  Smith  &  Company. 

Q.  Well,  upon  the  incorporation  of  the  company 
as  Eugene  Smith  &  Company,  Inc.,  what  happened 
to  the  bank  accoimts? 
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A.  They  were  changed  to  Eugene  B.  Smith  & 
Co.,  Inc.,  [7]  through  the  necessary  steps,  through 
advice  to  the  bank  by  Mr.  Smith,  I  believe,  per- 
sonally notified  the  banks  that  henceforth  the  bank 
acounts  would  be  Eugene  B.  Smith  &  Co.,  Inc. 

Q.  If  Eugene  B.  Smith  &  Company,  the  pro- 
prietorship, had  contracts  with  reference  to  cotton 
at  the  time  of  the  incorporation,  what  became  of 
them? 

A.  They  were  taken  over  by  the  corporation 
just  as  they  were. 

Q.  Do  you  know  whether  it  is — the  contracts 
of  the  proprietorship  were  carried  out  and  executed 
by  the  corporation? 

A.    All  executed  by  the  corporation. 

Q.  Well,  if  Eugene  B.  Smith  &  Company,  the 
proprietorship,  owned  receipts  from  gins  and  ware- 
houses, what  became  of  them? 

A.  They  were  transferred  to  the  corporation, 
they  became  owned  by  the  corporation  at  the  same 
time. 

Q.  Do  you  know  whether  any  formal  written 
instruments  of  transfer  were  made  from  Eugene 
Smith,  as  Eugene  B.  Smith  &  Company,  the  pro- 
prietorship, to  the  corporation — how  was  that  han- 
dled? 

A.  The  only  formal  record  that  I  know  of  was 
a  simple  bookkeeping  entry.  I  don't  know  of  any 
other,  except  that  the  records  of  the  company  were 
changed,  that  is,  the  necessary  bookkeeping  entries 
were  made  at  that  time. 
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Q.  You  mean  it  just  kept  the  same  set  of  books 
and  went  [8]  right  on? 

A.  Oh,  yes,  that  is  correct.  Well,  I  don't  think 
it  is  the  same  set  of  books,  we  might  have  set  up 
a  new  ledger,  but  it  was  done  by  the  same  book- 
keeping machine,  and  the  accounts  were  set  up  as 
Eugene  B.  Smith  &  Co.,  Inc.,  accounts. 

Q.  State  whether  or  not  all  of  the  assets,  con- 
tracts of  Eugene  B.  Smith  &  Company,  the  pro- 
prietorship, as  cotton  merchants,  were  taken  over 
by  the  corporation? 

A.     They  were,  they  were  taken  over,  yes,  sir. 

Q.  Now,  this  lawsuit,  according  to  the  pleadings, 
involves  forty  bales  of  cotton  alleged  to  have  been 
held  under  receipt  from  the  defendant  Eloy  Gin 
Company  in  the  name  of  Eugene  B.  Smith  &  Com- 
pany in  January,  1946.  Do  you  recall  what  hap- 
pened to  those  receipts? 

A.  Not  of  my  own  knowledge.  I  am  told  that 
there  was  a  fire. 

Q.    Well,  who  handled  that? 

A.  Mr.  Churchill,  our  manager  in  Phoenix,  it 
was  handled  through  the  Phoenix,  Arizona,  office. 

Q.  Was  the  Phoenix,  Arizona,  office  in  January, 
1946,  and  up  until  July,  1946,  in  charge  of  Mr. 
Churchill?  A.     Yes,  sir,  that  is  correct. 

Q.  Do  you  know  whether  or  not  the  incorpo- 
ration of  the  proprietorship's  business  also  in- 
cluded the  proprietorship's  operations  in  [9] 
Arizona  ? 

A.    Yes,  sir,  that  is  correct,  they  do. 
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Q.  Were  the  assets  and  liabilities  of  Mr.  Smith, 
Eugene  B.  Smith,  in  Arizona,  also  handled  in  the 
same  way? 

A.  Any  such  assets  or  liabilities  in  Arizona  were 
the  same  as  if  they  were  anywhere  else,  yes,  sir. 

Q.     Mr.  Smith  operates  in  a  number  of  states? 

A.    Yes,  sir,  that  is  correct. 

Q.    You  mean  he  did  as  a  proprietor? 

A.     He  did  as  a  proprietor. 

Q.    And  the  corporation  does  now? 

A.     Succeeded  to  the  same  operation,  yes,  sir. 

Q.  Has  there  been  any  break  in  the  handling 
of  it?  A.     No,  sir. 

Q.     Since  the  incorporation?  A.     No,  sir. 

Q.  Now,  these  receipts,  alleged,  from  the  Eloy 
Gin  Company,  involving  the  cotton  alleged  to  have 
been  burned  out  there,  you  did  not  personally  han- 
dle them,  and  don't  have  them  here? 

A.     No,  sir,  I  didn't. 

Q.     It  was  handled  by  Mr.  Churchill? 

A.    Yes,  sir,  in  Phoenix. 

Q.  If  I  understand  it,  you  do  know,  though, 
that  all  of  his  cotton  business  was  handled  in  that 
way?  A.     That  is  correct,  yes,  sir.  [10] 

Q.    And  transferred  over  to  the  corporation? 

A.     That  is  correct. 

Mr.  Grissom:     That  is  all. 
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Cross-Examination 
By  Mr.  Johnson: 

Q.  Mr.  McCorkle,  are  you  familiar  with  this 
contract  of  January  25,  1946,  at  all? 

A.     No,  sir,  I  am  not. 

Q.  Do  you  know  of  this  purchase  of  some  1300 
bales  of  cotton  under  that  contract  of  January  25, 
1946?  A.     I  don't  recall  it,  no,  sir. 

Mr.  Johnson:  Mr.  Reporter,  I  hand  you  an  in- 
strument Mr.  Grissom  has  given  me,  and  ask  you 
to  initial  and  mark  that  instrument. 

(Said  instrument  marked  Defendants'  Ex- 
hibit Number  1.) 

Mr.  Grissom:  Pardon  me,  since  these  are  copies 
of  each  other,  let  us  just  use  one  of  them,  if  you 
don't  mind. 

Mr.  Johnson:     All  right. 

Q.  (By  Mr.  Johnson) :  I  hand  you  a  copy 
which  has  been  marked  Defendants'  Exhibit  1, 
Number  P-201,  and  ask  you  if  you  are  familiar 
with  that  instrument? 

A.  Yes,  I  am  familiar  with  the — I  don't  recall 
this  transaction — it  is  one  of  many  transactions, 
if  I  make  [11]  myself  clear,  I  don't  recall  this 
particular  transaction. 

Q.  Do  you  know  that  in  that  connection  you 
had  another  contract  number  P-200,  which  covered 
300  bales  of  cotton,  in  addition  to  this  1,000  which 
was  also  bought  from  the  Eloy  Gin  Company? 
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A.    No, sir, I  don't  recall  the  transaction  about  it. 
Mr.  Johnson:     Mr.  Reporter,  mark  that  as  De- 
fendants' Exhibit  Number  2,  and  mark  both  sides 
of  it,  please. 

(Said  instruments  marked  Defendants'  Ex- 
hibit Number  2,  for  identification.) 

Q.  (By  Mr.  Johnson)  :  I  hand  you  Defendants' 
Exhibit  Number  2,  and  ask  you  if  it  does  not 
bear  the  same  date  as  Defendants'  Exhibit  Number 
1,  and  the  same  parties  to  the  contract? 

A.    Yes,  sir,  it  appears  to  be  similar. 

Q.    Are  you  familiar  mth  the  contract  at  all? 

A.     No,  sir,  only  what  I  see  now. 

Q.  Do  you  know  that  on  that  day  they  did  buy, 
your  company  did  buy,  1300  bales  of  cotton  under 
orders  numbers  P-200  and  P-201  from  the  Eloy 
Grin  Corporation? 

A.  Only  judging  from  those  contracts,  I  don't 
recall  the  transaction,  I  would  have  to  consult  other 
records  to  substantiate  that.  It  appears  we  did, 
yes,  sir. 

Q.  Those  are  your  confirmations  on  your  con- 
firmation forms?  [12]  A.     That  is  correct. 

Q.  And  the  blanks  filled  in  are  the  usual  and 
customary  blanks,  aren't  they? 

A.     That  is  correct. 

Q.  And  provide  the  usual  and  customary 
charges,  method  of  payment,  and  so  forth? 

A.     That  is  correct. 

Q.    And  they  are  also  in  accordance  with  the 
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Dallas  Cotton  Exchange  contracts,  aren't  they*? 

A.  To  my  knowledge,  there  is  no  Dallas  Cotton 
Exchange  contract. 

Q.  Well,  there  are  certain  rules  of  the  Cotton 
Insurance  Association  ? 

A.  Well,  the  customs  of  the  trade,  customs  of 
the  trade,  I  would  say,  but  no  Dallas  Cotton  Ex- 
change contract.  This  is  the  Texas  Cotton  Asso- 
ciation. 

Q.  I  hand  you  the  back  part  of  Defendants' 
Exhibit  2,  and  ask  you  if  the  local  rules  of  the 
Texas  Cotton  Association  are  not  provided  there? 
They  are,  are  they  not?  A.     That  is  correct. 

Q.    And  also  the  back  of  Defendants'  Exhibit  1? 

A.    Yes,  sir;  yes,  sir. 

Q.  And  there  is  nothing  on  the  face  of  that  con- 
tract that  is  not  in  conformity  with  those  Texas 
rules  of  1941  and  1942,  is  there?  [13] 

A.  As  far  as  the  Texas  rules  are  concerned,  I 
believe  they  undergo  some  changes  annually,  I  don't 
know  that  there  would  be  any  substantial  change, 
but,  this  is  a  1941  and  1942  form.  I  notice  these 
are  dated  in  1945.  I  just  mention  that,  not  as 
being  of  any  importance. 

Q.  In  any  event,  that  was  a  part  of  your  con- 
tract at  that  time,  being  on  the  back  of  your  con- 
firmation order.  Defendants'  Exhibit  1? 

A.  I  presume  that  is  the  rules  under  which  it 
is  bought.  To  my  knowledge,  we  don't  buy  Arizona 
cotton  under  Texas  rules,  but  that  is  what  we 
appeared  to  do  in  this  case. 
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Q.  Well,  I  call  your  attention  to  the  fact  that 
there  is  nothing  on  the  face,  the  front  page  of  that 
exhibit,  which  conflicts  with  the  rules  on  the  back, 
is  there? 

A.    I  don't  know  of  anything,  no,  sir. 

Q.  I  call  your  attention  to,  insurance  at  seller's 
risk  until  payment  completed,  that  is  proper, 
isn't  it? 

A.  Let's  see,  "at  seller's  risk  until  payment 
completed."  That  is  what  it  says. 

Q.    And  that  is  proper? 
P    A.     That  is  the  custom,  yes,  sir. 

Q.  When  the  payment  is  completed,  then  it  is 
no  longer  at  seller's  risk?  A.    That  is  correct. 

Q.  Now,  I  will  ask  you  whether  or  not  you 
know  whether  [14]  your  company,  Eugene  B. 
Smith  &  Company,  at  or  about  that  date  of  this 
contract,  did  not  insure  this  very  1300  bales  of 
cotton  under  policy  number  OC-58587,  issued  by  the 
National  Fire  Insurance  Company? 

A.  I  don't  recall  this  transaction,  no,  sir.  I 
don't  recall  it.  We  normally  insure  cotton  on  the 
day  we  pay  for  it. 

Q.    Have  you  that  policy  with  you,  OC-58587? 

A.     I  don't  have  it,  I  believe  Mr.  Grissom  has  it. 

Q.    Does  Mr.  Grissom  have  it,  you  think? 

Mr.  Grissom:  They  gave  me  a  copy  this  morn- 
ing. A.     I  brought  a  copy  down. 
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Mr.  Grissom:  I  don't  know  whether  it  is  that 
one,  or  not.   This  is  in  the  Royal. 

Mr.  Johnson :     The  National. 

A.  I  asked  them  to  give  me  a  copy  of  the  one 
under  which  this  particular  cotton  was  insured. 

Mr.  Grissom:     This  is  policy  number  283588. 

Q.  (By  Mr.  Johnson)  :  Will  you  make  a  search 
for  the  policy  number  OC-58587,  and  indicate  to 
the  Reporter  within  the  immediate  future  whether 
you  have  such  a  policy  in  the  possession  of  your 
company,  and  whether  it  was  ever  issued? 

[I  am  informed  that  this  loss  occurred 
OC-58587  National  Fire  Insurance  Co.  and 
that  Mr.  Geo.  Wright  has  copy.  S.N.] 

A.     I  will. 

Q.  And  will  you,  at  that  time,  give  your  an- 
swer, as  a  part  of  this  deposition,  under  your  oath? 

A.  I  surely  will,  yes,  sir.  Let  me  make  a  rec- 
ord of  [15]  that  number,  please?  That  is  the  Na- 
tional? 

Q.     May  I  see  the  Royal  policy,  Mr.  Grissom? 

AVill  you  tell  me  what  this  Royal  insurance  policy 
is  and  its  number,  and  what  it  covers? 

A.  It  is  a  lengthy  coverage.  The  policy  is  num- 
ber 283585. 

Q.     And  the  coverage? 

A.  The  coverage  is  fire  and  lightning,  extended 
coverage,  and  vdnd  storm,  humcane,  hail,  explo- 
sion, riot,  civil  commotion — is  that  what  you  want? 

Q.     Have  you  made  any  claims,  or  accepted  any 
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payment  under  this  National  Insurance  Company 
policy?  A.     I  accepted  a  payment,  yes,  sir. 

Q.     What  was  that,  how  much? 

A.    I  don't  recall  the  amount. 

Q.    What  did  it  cover? 

A.  It  covered  an  advance,  or  loan,  against  the 
value  of  the  cotton  involved  in  this  fire. 

Q.     This  very  policy? 

A.  I  couldn't  testify  to  that,  I  don't  know.  That 
is  the  policy  the  insurance  agent  gave  me  in  con- 
nection with  this  claim,  they  may  have  given  me  the 
wrong  one. 

Q.  In  any  event,  you  did  receive  a  payment 
for  insurance  covering  this  very  cotton  involved 
in  this  suit? 

A.  We  received — I  said  we  received  an  advance, 
or  a  [16]  loan  in  connection  with  this  loss. 

Q.  You  mean  you  signed  a  loan  receipt  to  the 
insurance  company  involved,  did  you  not? 

A.     That  is  my  best  recollection. 

Q.  And  you  accepted  the  payment  for  this  very 
cotton? 

A.  Yes,  sir,  I  accepted  the  check  that  they 
gave  me,  or  the  loan  that  they  gave  me  on  this 
claim. 

Q.     How  much  was  that? 

A.    I  don't  recall  the  amount. 

Q.  Will  you  verify  that  when  you  get  back  to 
your  office?  A.    Yes,  sir.  I  will  be  glad  to. 

[Net  payment  was  in  the  amount  of  $4,736.85 
S.N.] 
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Q.  And  tell  the  Court  Reporter,  under  the  same 
terms  by  which  we  take  your  deposition,  that  is, 
under  oath  ? 

A.     I  vAW  be  glad  to  do  that,  yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  you  did,  if  you  can 
recall,  receive  the  sum  of  $4,736.85? 

A.  That  amount  seems  about  right  for  that 
type — for  that  number  of  bales  at  that  time,  the 
market  price. 

Q.     Or  did  you  receive  $4,028.61? 

A.  I  couldn't  answer  that,  I  don't  recall  the 
amount. 

Mr.  Johnson:  Mr.  Reporter,  I  will  have  you 
mark  this  insurance  policy  Defendants'  Exhibit 
Nmnber  3,  please. 

(Said  insurance  policy  marked  Defendants' 
Exhibit  Number  3.) 

Mr.  Johnson:  In  the  event  this  Defendants'  Ex- 
hibit [17]  Nimiber  3,  Royal  Insurance  Company, 
Ltd.,  is  not  the  policy  under  which  you  received 
your  payment  imder  a  loan  receipt,  I  will  ask 
Mr.  Grissom's  permission  to  substitute  the  policy 
which  you  produce.  That  wiU  be  all  right,  won't 
it,  Pinkney? 

Mr.  Grissom:  Oh,  I  think  so,  I  think  we  got 
the  wrong  one. 

A.  I  was  in  a  considerable  rush  today,  and  that 
is  the  one  they  handed  me,  and  that  is  the  one  I 
brought. 
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Mr.  Johnson:     Yes. 

Q.  (By  Mr.  Johnson) :  Now,  do  your  books 
and  records  indicate  when  payment  for  this  cotton 
involved  in  this  fire  was  made  *? 

A.     The  records  indicate  that,  yes,  sir. 

Q.  I  believe  the  method  of  payment  employed 
in  this  particular  sale-purchase  transaction  was  the 
surrender  to  the  Valley  Bank  of  these  cotton  re- 
ceipts and  the  payment  into  the  Valley  Bank,  by 
your  company,  that  is  true,  isn't  if? 

A.  I  am  not  familiar  with  the  exact  procedure 
of  how  they  take  possession  of  cotton  in  Phoenix. 

Q.  Aren't  you  familiar  with  your  company's 
procedure  in  Phoenix? 

A.    Not  in  detail,  no,  sir. 

Q.  Will  you  state  whether  or  not  it  was  a  fact 
that  a  month  before  the  date  of  this  fire,  by  drafts 
drawn  by  Eloy  Gin  Company  upon  the  Eugene  B. 
Smith  &  Company,  Incorporated,  through  the  Val- 
ley National  Bank,  the  payment  for  this  cotton  [18] 
was  made*? 

A.     I  can't  testify  to  that,  I  am  sorry. 

Q.     Can  you,  by  your  books  and  records'? 

A.  The  books  will  disclose  how  the  cotton  was 
paid  for,  yes,  sir. 

Q.  Will  you  go  to  your  books  and  records  and 
ascertain  whether  or  not  one  month  prior  to  the 
fii'e,  that  is,  one  month  prior  to  January  25,  1946, 
a  draft  had  been  dra^\^l  upon  Eugene  B.  Smith  & 
Company  through  the  Valley  National  Bank  in 
accordance  with  contracts  200  and  201? 
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A.  I  will  have  to  obtain  that  from  the  Phoenix 
records.   Unfortunately,  that  is  not  kept  in  Dallas. 

Q.     It  won't  show  in  Dallas? 

A.     No,  sir,  that  won't  show  in  Dallas. 

Q.     But  it  will  show  in  Phoenix? 

A.     It  should  show  on  the  Phoenix  records. 

Q.  Who  has  those  books  and  records  in  Phoenix 
at  this  time? 

A.  The  Eugene  B.  Smith  &  Company  office  in 
Phoenix.  May  I  say  this? 

Q.    Wait  a  second.  Okay. 

A.  Only  the  general  books  are  kept  in  Dallas 
to  reflect  Phoenix  business.  The  detail  purchase 
records  are  kept  in  Phoenix  and  the  Phoenix  office 
pays  for  its  own  cotton  through  Valley  National 
Bank,  and  is  only  reimbursed  by  the  Dallas  [19] 
office  in  big  lots,  so  that  is  w^hy  I  can't  account 
for  each  individual  transaction  here. 

Q.  Well  now,  will  not  the  books  and  records 
in  Phoenix  be  the  books  and  records  of  Eugene 
B.  Smith  &  Company  prior  to  incorporation? 

A.    Yes,  sir,  that  is  correct. 

Q.  And  they  will  be  there  in  Phoenix  just  as 
they  are  here,  that  is,  for  the  proprietorship  as 
well  as  for  the  incorporated  company? 

A.  Well,  yes,  sir.  As  a  matter  of  fact,  there  was 
no  change  in  Phoenix  at  all.  It  is  just  on  the  same 
running  record,  only  the  general  books  were 
changed  when  it  was  incorporated,  and  they  are 
kept  in  Dallas. 

Q.     They  are  kept  in  Dallas,  you  say? 
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A.     Yes,  sir,  the  general  books. 

Q.  But  your  books  and  records  here  will  dis- 
close the  payment  by  the  Royal  Insurance  Com- 
pany, or  the  National  Insurance  Company,  will  it 
not?  A.    Yes,  sir,  it  will. 

Q.  And  that,  you  will  verify  for  me  and  tell 
Mr.  Irby?  A.     I  will. 

Q.  That  is,  the  amount  you  received  from  the 
insurance  company  from  these  identical  40  bales 
of  cotton A.     I  will. 

Q.    And  the  date  of  payment?  [20] 

A.     I  will. 

Q.    And  the  means  of  the  pajnnent? 

A.    Yes,  sir. 

Q.  And  will  you  attach  a  policy,  or  a  photostat 
of  it,  to  this  deposition? 

A.    I  will  be  glad  to  do  that,  yes,  sir. 

Q.     In  place  of  Defendants'  Exhibit  Number  3? 

A.    Yes,  I  will  do  that. 

Q.  And  also  a  photostatic  copy  of  the  loan  re- 
ceipt which  the  company  signed? 

[Attorney  Geo.  Wright  has  possession  I  am 
informed.  S.N.] 

A.  If  I  can  obtain  that  from  the  insurance 
company.  I  would  have  to  ask  the  insurance  com- 
pany for  that. 

Mr.  Grissom:  I  feel  sure  that  is  already  in 
Phoenix.  I  have  an  idea  the  attorneys  out  there 
have  it. 

Q.     (By  Mr.  Johnson)  :     In  any  event,  if  you 
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can  get  it,  you  will  get  it  for  me  *?  A.     Oh,  yes. 

Q.  And  you  will  ask  your  insurance  agent  to 
give  you  a  photostatic  copy  of  that  loan  receipt? 

A.     I  will  do  that,  yes,  sir. 

Q.     What  is  his  name? 

A.     Charles  Williams  is  the  agent. 

Q.    Here?  A.    Yes,  sir. 

Q.    Where  is  his  office?  [21] 

A.     In  the  Cotton  Exchange  Building. 

Q.    And  he  carries  your  insurance 

A.  He  is  an  insurance  broker,  he  places  insur- 
ance. Actually,  the  Cotton  Insurance  Association, 
they  have  their  office  here,  too,  in  charge  of  Mr. 
Williams  and  Dobbs. 

Q.  Did  he  place  this  insurance  covering  this 
cotton  which  was  supposed  to  burn  up  January  25, 
1946?  A.    Did  he  place  it?   Yes,  sir,  he  did. 

Q.    Yes.  A.    Yes,  sir,  he  did. 

Q.     And  he  is  still  handling  your  insurance? 

A.     That  is  correct. 

Q.  Now,  can  you  also  tell  from  your  books  and 
records  when  the  receipts  for  all  of  this  cotton 
were  delivered  and  paid  for? 

A.  The  records  of  the  Dallas  office  will  not  dis- 
close that. 

Q.  And  that  will  be  disclosed  in  the  Phoenix 
office,  too? 

A.  Their  records  should  be  complete  on  that, 
yes,  sir. 

Q.  So  all  you  can  give  me  from  your  books  and 
records  here  is  that  insurance  transaction? 
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A.  Well,  except  that  we  eventually  paid  for  all 
of  the  cotton  here,  but  not  under  any  receipts,  it 
went  out  under  a  bill  of  lading.  If  I  make  myself 
clear,  we  don't  handle  the  receipts  in  this  office, 
they  were  handled  in  Phoenix.  [22] 

Q.  Well,  will  the  bill  of  lading  show  any  of 
that  information? 

A.  I  doubt  it,  the  bill  of  lading  would  not 
identify  that  particular  cotton. 

Q.  Would  you  attach  your  bills  of  lading  to  any 
cotton  bought  from  the  Eloy  Company,  from  No- 
vember 7,  1945,  to  January  25,  1946,  to  the  deposi- 
tion? 

A.  I  am  afraid  I  couldn't  do  that,  because  I 
don't  recall  where  we  shipped  cotton  from  any 
gin  company  to  ourselves.  The  cotton  normally 
moved  to  Galveston,  or  to  the  mills  in  the  eastern 
part  of  the  nation,  and  it  would  be  shipped  in  our 
own  name,  it  would  not  be  identified  with  any  par- 
ticular gin  company. 

Q.  Wouldn't  your  bills  of  lading  indicate  from 
whom  you  purchased  it  ? 

A.  No,  sir,  it  would  not,  it  would  be  probably 
from  several  purchasers.  It  is  classed  out  there 
and  shipped  to  the  mills. 

Q.  So,  your  bill  of  lading  would  not  identify 
any  of  this  cotton  at  all? 

A.  I  doubt  that  it  would.  I  don't  know  of  any 
instance  where  a  bill  of  lading  that  we  would  issue 
here  would  identify  this  cotton,  or  any  similar  pur- 
chase. 
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Q.  Where  was  Jack  Pritzer  located?  Do  you 
know  him? 

A.  I  don't  know  the  man,  I  know  of  him,  but 
I  don't  know  [23]  him. 

Q.    An  employee  of  the  Eloy  Company? 

A.  I  only  know  that  by  w^hat  I  have  heard,  I 
don't  know  him. 

Q,  You  never  insure  any  of  your  cotton,  you 
say,  until  you  have  paid  for  it? 

A.  That  is  the  noiTnal  procedure.  Actually,  that 
is  when  we  report  it.  I  don't  know  the  insurance 
companies'  viewpoint  on  that,  as  to  when  we  are 
insured,  and  when  we  are  not  insured,  but,  from 
a  practical  standpoint,  a  cotton  man  considers  his 
cotton  insured  when  he  has  paid  for  it. 

Q.  So,  if  you  had  paid  for  this  particular  cotton, 
it  would  have  been  insured  as  your  cotton  by  the 
insurance  company,  either  the  Royal,  or  the  Na- 
tional ? 

A.    Yes,  sir,  as  we  paid  for  it,  that  is  correct. 

Q.  And,  if  you  had  already  made  payment  a 
month  before,  then  it  would  have  been  your  cotton, 
and  insui'ed  under  the  fire  insurance  contract  with 
either  the  Eoyal  or  the  National? 

A.  When  we  pay  for  it,  we  automatically  cover 
it  with  insurance,  yes,  sir.  We  don't  know  of  the 
existence  of  the  particular  cotton,  because  we  only 
see  the  receipts,  or  paper  reiDresenting  a  bale  of 
cotton. 

Q.  And  those  receipts  would  have  been  received 
in  your  Phoenix  office  and  not  here  ? 
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A.     That  is  correct. 

Q.  And  if  they  were  received  a  month  prior  to 
this  fire,  [24]  they  were  automatically  covered 
under  either  the  National  or  the  Royal's  policy? 

A.  Under  our  reporting  method,  that  is  cor- 
rect, yes,  sir. 

Q.  But  the  reporting  would  have  been  done  by 
your  Phoenix  office,  by  Mr.  Churchill? 

A.  The  reporting  would  be  done  by  the  Dallas 
office,  based  on  records  furnished  us  by  the  Phoenix 
office. 

Q.  Now,  can  you  give  me  copies  of  those  rec- 
ords as  to  this  particular  cotton,  from  the  Dallas 
office? 

A.  I  presume  I  can  supply  that  record,  Mr. 
Charles  Williams  can  supply  it,  I  don't  handle  the 
reports,  so  I  don't  know  just  what  the  detailed 
procedure  is  on  that.  It  is  a  very  lengthy  report, 
listing  the  purchases  and  location  of  our  cotton. 

Q.  Will  you  give  me  the  report,  if  you  can  get 
it  from  Mr.  Williams,  and  attach  it  to  this  deposi- 
tion? The  report  you  made  to  your  insurance  com- 
pany, either  the  Royal  or  the  National,  as  to  this 
particular  cotton  involved  in  this  particular  law- 
suit? 

A.  If  that  is  available  to  me,  I  will  be  glad  to 
do  that,  yes,  sir. 

Q.    Yes?  A.    I  will  ask  for  it. 

Q.  And,  if  you  will,  a  photostatic  copy,  or  the 
original  of  Number  OC-58587,  National  Fire  In- 
surance Company  policy?  [25]  A.     Yes,  sir. 
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Q.     And  the   reports   which   were  made  to   the 
National  Fire  which  would  indicate  this  cotton  was 
covered  under  that  particular  policy? 

A.  If  I  am  correct,  I  believe  the  reports  are 
made  to  the  Cotton  Insurance  Association.  I  am 
not  positive  any  report  is  made  to  any  particular 
company.  It  is  made  to  the  Association,  which  han- 
dles our  policy.  Unfortunately,  I  am  not  familiar 
with  the  exact  procedure. 

Q.  Let  us  attach  that  report  to  this  deposition, 
too?  A.     Whatever  it  is. 

[Not  available.  S.N.] 

Q.  Whatever  the  report  is,  covering  this  par- 
ticular 1300  bales  of  cotton  under  orders  P-200 
and  P-201,  November  7,  1945,  you  understand  that  ? 

A.    Yes,  sir. 

Mr.  Johnson:     I  believe  that  is  all,  thank  you. 

Redirect  Examination 
By  Mr.  Grissom: 

Q.     Let  me  ask  him  another  question. 

Now,  if  I  understand  your  testimony,  Mr.  Mc- 
Corkle,  the  details  of  the  purchase  of  this  cotton 
and  the  receipt  by  Eugene  B.  Smith  &  Company, 
was  all  handled  by  Mr.  C.  N.  Churchill,  Jr.,  a 
representative  of  Eugene  B.  Smith  &  Company  in 
Phoenix?  [26]  A.     That  is  correct. 

Q.  Yes.  Now,  the  date  of  those  contracts  of 
purchase  there,  what  are  they,  June? 
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A.     November,  I  believe. 

Q.     The  1300  bales? 

Mr.  Johnson:     November  7,  1945. 

Mr.  Grissom:     Yes. 

Q.  (By  Mr.  Grissom) :  Now,  would  Eugene 
Smith  &  Company  have  received  the  receipts  from 
the  Eloy  Gin  Company  in  question  before  or  after 
that  instrument  there  is  dated  November  7th  ? 

A.  Afterward,  that  would  be  the  normal  pro- 
cedure. 

Q.  Now,  those  receipts  carry  with  them  certain 
provisions  ? 

A.  I  have  never  seen  one  of  the  receipts.  A 
receipt  usually  carries  it. 

Q.     They  do,  as  a  rule?  A.    Yes,  sir. 

Q.  What  these  particular  ones  do,  you  don't 
know?  A.     I  don't  know,  no,  sir. 

Q.  As  far  as  you  know,  they  would  be  available 
in  Phoenix?  A.    Yes,  sir,  that  is  correct. 

Q.  Now,  about  this  provision  with  reference 
to 

A.  Pardon  me,  the  receipts  might  not  be  avail- 
able in  our  office,  if  they  have  been  canceled,  they 
would  be  available  to  [27]  the  person  issuing  the 
receipts,  just  like  a  bank  check,  they  go  back  to  the 
person  issuing. 

Q.  At  any  rate,  you  don't  have  them  here,  as 
I  understand?  A.     No,  sir. 

Q.  With  reference  to  the  provision  of  the  in- 
surance at  seller's  risk  until  payment  completed, 
you  don't  know  what  provision  there  was  on  the 
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receipts  from  the  Eloy  Gin  Company? 
A.     No,  sir,  I  don't  know  that. 
Q.    Nor  the  custom  of  Phoenix? 
A.    Well,  the  custom — no,  sir,  I  don't  know  that, 
either. 

Recross-Examination 

By  Mr.  Johnson: 

Q.    What  is  the  custom  in  Dallas? 

A.  I  was  just  about  to  say,  that  that  simply 
means  that  insurance  covered  by  seller  until  paid 
for.  We  usually  say  here  in  Dallas,  covered  by 
seller  until  paid  for,  which  means  we  pick  up  the 
insurance  where  he  leaves  off.  When  he  gets  his 
money,  we  insure  it. 

Q.  Well,  when  he  gets  his  money,  he  is  paid 
then? 

A.  Yes,  sir,  when  he  gets  his  money,  he  is  paid 
for  the  cotton. 

Q.  If  he  is  paid  by  draft  drawn  on  you,  so  far 
as  you  know,  he  has  got  his  money  ? 

A.  That  is  correct.  We  have  paid  for  it,  [28] 
anyway. 

Redirect  Examination 

By  Mr.  Grissom: 

Q.  You  don't  know  what  changes  may  have  been 
wrought  in  the  provisions  of  the  receipt  issued  by 
the  Eloy  Gin  Company? 

A.     No,  sir,  I  am  not  familiar  with  that. 
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Recross-Examination 
By  Mr.  Johnson : 

Q.  But,  this  particular  contract,  on  its  face, 
provides  for  following  the  rules  of  the  Texas  Cotton 
Association,  which  are  printed  on  the  back  and 
referred  to  as  being  on  the  back,  that  is  right, 
isn't  it? 

A.  That  is  what  it  appears.  As  I  said,  I  never 
had  considered  that  that  cotton  was  bought  under 
the  rules  of  the  Texas  Cotton  Association,  it  is 
merely  a  form,  it  is  a  contract  between  two  dealers 
in  cotton,  and  the  rules  applying,  we  very  seldom 
consider  those  rules,  except  in  cases 

Mr.  Johnson:  Wait  a  minute.  Have  you  com- 
pleted your  answer? 

A.  Well,  I  don't  know,  I  merely  said  that  the 
face  of  the  contract  is  the  only  thing  that  means 
anything  to  a  merchant.  The  rules  are  there,  but 
they  have  no  part  in  that  contract,  they  are  simply 
put  there  for  convenience.  The  contract  is  what 
is  written  on  the  face  of  it.  Sometimes  it  is  a  little 
scrap  of  paper.  It  means  the  same  thing.  The 
terms  of  purchase;  [29]  sometimes  there  is  no  con- 
tract at  all,  but  there  is  a  purchase,  nevertheless, 
a  written  contract. 


Redirect  Examination 
By  Mr.  Grissom: 
Q.    You  mean  the  cotton  merchants- 
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A.  We  buy  many  thousands  of  bales  where 
there  is  no  written  contract  ever  executed. 

Q.  You  may  pick  up  one  that  the  rules  existed 
back  years  before'? 

A.  That  is  right,  that  is  a  convenient  form  to 
confirm  the  contract  to  purchase. 

Q.  But  it  is  the  confirmation  itself  shown  on 
the  top  side  of  the  paper  that  you  are  interested  in  ? 

A.  That  is  right,  yes,  sir.  It  never  occurred  to 
me  whether  it  was  a  '41  or  '50. 

Recross-Examination 
By  Mr.  Johnson : 

Q.  Nevertheless,  this  contract  says  on  its  face 
that  you  are  going  to  follow  the  Texas  rules  as 
printed  on  the  back,  doesn't  it? 

A.    That  is  what  it  says. 

Q.  It  also  says  down  at  the  bottom  that  this  is 
the  only  understanding  between  the  parties,  and 
this  is  the  understanding?  [30] 

A.    That  is  what  it  says,  yes,  sir. 

Redirect  Examination 
By  Mr.  Grissom: 

Q.  But  you  say,  as  between  cotton  merchants, 
that  is  the  custom  you  use,  the  form  available? 

A.     That  is  correct. 

Q.  And  you  do  not  consider  yourself  bound  by 
the  rules? 

A.     That  is  right,  the  rules  in  this  case,  I  don't 
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know   as   they   would   apply,    or   not   apply.    The 
Texas   Cotton  Association   rules   are   supposed   to 
apply  against  Texas  cotton  contracts.    This  is  un- 
doubtedly not  a  Texas  cotton  contract. 

Q.  It  shows  on  its  face  there  that  it  was  issued 
in  the  State  of  Arizona?  A.     That  is  correct. 

Q.  And  you  see  Mr.  C.  N.  Churchill,  Jr.,  signed 
as  agent  for  Eugene  B.  Smith  &  Company,  is  he 
the  Eugene  B.  Smith  &  Company  representative 
in  the  State  of  Arizona?  A.     That  is  correct. 

Q.     That  was  Arizona  cotton  ? 

A.    That  is  right,  yes,  sir. 

Recross-Examination 
By  Mr.  Johnson: 

Q.  But,  you  did  have,  at  that  time,  a  contract 
of  [31]  insurance  through  the  Texas  Cotton  Asso- 
ciation whereby  all  of  the  cotton  that  you  had  paid 
for  and  belonged  to  you  was  insured  with  the  under- 
writer, which  is  the  National  Fire  Insurance  Com- 
pany? 

A.  If  you  ask  me  if  we  had  a  contract  with 
the  Texas  Cotton  Association  to  insure,  no,  we 
didn't. 

Q.  No,  I  mean  all  of  the  cotton  you  had  bought 
and  paid  for  at  any  given  date  was  insured  through, 
that  is,  by  means  of  the  Cotton  Insurance  Associa- 
tion? A.    Yes,  sir. 

Q.  In  a  particular  company,  which,  in  this  case, 
was  probably  the  National  Fire  Insurance  Com- 
pany ? 
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A.     Will  you  ask  that  question  again,  please? 

Q.  Well,  at  this  time,  you  did  have  a  policy  of 
insurance  that  you  got  through  the  Texas  Cotton 
Insurance  Association? 

A.     Through  the  Cotton  Insurance  Association. 

Q.     That  is  the  way  you  got  it  ? 

A.  Yes,  sir,  through  the  Cotton  Insurance  As- 
sociation. 

Q.  But  the  actual  insurance  was  by  a  certain 
company,  a  certain  fire  insurance  company? 

A.     That  is  right. 

Q.  And  it  was  probably  the  National  Fire  In- 
surance Company,  in  this  case,  if  it  was  not  the 
Royal?  A.     That  is  correct. 

Q.  You  are  not  certain  which  company  it  was  at 
this  time,  [32]  but  it  was  one  of  the  two? 

A.  It  appears  to  have  been  one  of  the  two,  yes, 
sir. 

Q.  And  whichever  one  was  the  insurer  of  all  of 
your  cotton  that  you  had  paid  for,  and  therefore 
owned,  is  the  policy  that  you  are  going  to  attach 
to  the  deposition?  A.     That  is  correct. 

Q.  Either  the  policy  itself,  or  a  photostatic 
copy,  which  will  include  all  of  the  limits  of  liability 
and  the  riders,  and  everything  else? 

A.     That  is  right. 

Q.    You  will  produce  either  the  original 

A.  I  will  attempt  to  get  that,  I  will  have  to  get 
that  from  the  insurance  people  themselves. 

[Understand  Attorney  Geo.  Wright  has  pos- 
session. S.N.] 
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Q.    A  photostatic  copy  indicating  those  things  *? 
A.     Yes,  sir. 
Mr.  Johnson :     That  is  all. 

(Signature  waived.) 
Admitted  October  27,  1950. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  the  said  Court,  includ- 
ing the  records,  papers  and  files  in  the  case  of 
Eugene  B.  Smith  &  Co.,  Inc.,  Plaintiff,  vs.  Eloy 
Gin  Corporation  and  Home  Insurance  Company, 
Defendants,  numbered  Civ-1135  Phoenix,  on  the 
docket  of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of 
filing  thereon  are  the  original  documents  filed  in 
said  case,  and  that  the  attached  and  foregoing 
copies  of  the  minute  entries  are  true  and  correct 
copies  of  the  originals  thereof  remaining  in  my 
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ofi&ce  in  the  city  of  Phoenix,   State  and  District 
aforesaid. 

I  further  certify  that  said  original  documents, 
and  said  copies  of  the  minute  entries,  constitute 
the  record  on  appeal  in  said  case,  in  accordance 
with  the  Designations  filed  therein  and  made  a 
part  of  the  record  attached  hereto,  and  the  same 
are  as  follows,  to  wit: 

1.  Complaint,  filed  January  12,  1948. 

2.  Defendant's  Answer,  filed  March  9,  1948. 

3.  Plaintiff's  Amended  Complaint,  filed  Septem- 
ber 27,  1950. 

4.  Motion  to  Dismiss  and  Separate  Answer  of 
The  Home  Insurance  Co.,  filed  September  28,  1950. 

5.  Separate  Answer  of  Defendant  Eloy  Gin  Cor- 
poration, filed  September  28,  1950, 

6.  Minute  entry  of  October  23,  1950. 

7.  Motion  to  Dismiss,  Amended  Answer  and 
Cross-Claim  of  Eloy  Gin  Corporation,  filed  October 
25,  1950. 

8.  Plaintiff's  Second  Amended  Complaint,  filed 
October  27,  1950. 

9.  Minute  entry  of  October  27,  1950. 

10.  Plaintiff's  Exhibits  1,  1-A,  1-B,  1-C,  1-D, 
1-E,  1-F  and  1-G,  admitted  and  filed  October  27, 
1950. 

11.  Plaintiff's  Exhibit  2,  Deposition  of  T.  S. 
McCorkle,  admitted  and  filed  October  27,  1950. 

12.  Motion  to  Dismiss  and  Plea  in  Bar,  and 
Answer  of  Defendant  Home  Insurance  Company  to 
Plaintiff's  Second  Cause  of  Action  in  its  Second 
Amended  Complaint,  filed  November  3,  1950. 
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13.  Minute  entry  of  March  30,  1951. 

14.  Findings  of  Fact  and  Conclusions  of  I^aw, 
filed  April  18,  1951. 

15.  Judgment,  filed  and  docketed  April  18,  1951. 

16.  Plaintiff's  Motion  for  New  Trial,  filed  April 
27,  1951. 

17.  Minute  entry  of  June  11,  1951. 

18.  Plaintiff's  Notice  of  Appeal,  Filed  July  9, 
1951. 

19.  Plaintiff's  Bond  for  Costs  on  Appeal,  filed 
July  9,  1951. 

20.  Order  Extending  Plaintiff's  Time  to  File 
Record  on  Appeal  and  Docket  the  Appeal,  filed 
July  20,  1951. 

21.  Reporter's  Transcript,  filed  August  8,  1951. 

22.  Plaintiff's  Designation  of  Contents  of  Rec- 
ord on  Appeal,  filed  August  8,  1951. 

23.  Statement  of  Points  on  which  Plaintiff  In- 
tends to  Rely  upon  its  Appeal,  filed  August  8,  1951. 

24.  Additional  Designation  of  Contents  of  Rec- 
ord on  Appeal  Requested  by  Defendant,  Home  In- 
surance Company,  filed  August  10,  1951. 

I  further  certify  that  the  Clerk's  fee  for  pre- 
paring and  certifying  this  record  on  appeal  amounts 
to  the  sum  of  $4.00  and  that  said  sum  has  been  paid 
by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
11th  day  of  September,  1951. 

[Seal]        /s/  WM.  H.  LOVELESS, 

Clerk. 
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[Endorsed] :  No.  13096.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Eugene  S.  Smith 
&  Co.,  Inc.,  a  Corporation,  Appellant,  vs.  Eloy  Gin 
Corporation,  a  Corporation,  and  Home  Insurance 
Company,  a  Corporation,  Appellees.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Arizona. 

Filed  September  13,  1951. 

/s/  PAUL  P.  O^RIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13096 

EUGENE  B.  SMITH  &  CO.,  INC., 

Appellant, 
vs. 

ELOY  GIN  CORPORATION  and  HOME  IN- 
SURANCE COMPANY, 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD  TO  BE 
PRINTED 

STATEMENT  OF  POINTS 

Appellant  intends  to  rely  upon  its  appeal  herein 
upon  the  points  set  forth  in  its  ''Statement  of 
Points  Upon  Which  Plaintiff  Intends  to  Rely  Upon 
Its  Appeal"  filed  by  it  in  the  United  States  District 
Court  for  the  District  of  Arizona  (to  which  refer- 
ence is  hereby  made)  and  included  in  the  record 
transmitted  by  the  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona  to  the  Clerk 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

Designation  of  Record  to  Be  Printed 

Appellant  designates  for  printing  herein  the  fol- 
lowing portions  of  the  record: 

1.    All  pleadings  except  plaintiff 's  complaint  filed 
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January  12,  1948;  defendants'  Eloy  Gin  Corpora- 
tion and  Home  Insurance  Company  joint  answer 
thereto  filed  March  9,  1948,  and  plaintiff's  amended 
complaint  filed  September  27,  1950,  omitting  memo- 
randa of  authorities  and  notices  of  hearing. 

2.  Reporter's  Transcript  of  evidence. 

3.  Plaintife's  Exhibit  No.  2,  deposition  of  T.  S. 
McCorkle,  omitting  therefrom  the  cover  page  and 
pages  1,  2,  3  and  34  of  the  deposition. 

4.  Plaintiff's  Exhibit  1,  Stipulation  of  Facts 
dated  October  24,  1950. 

5.  Plaintiff's  Exhibit  1-A,  contract  No.  P-200 
dated  November  7,  1945,  for  the  purchase  by 
Eugene  B.  Smith  &  Co.  from  Eloy  Gin  Corporation 
of  three  hundred  bales  of  cotton. 

6.  One  (1)  gin  yard  receipt  contained  in  plain- 
tiff's Exhibit  1-C  followed  by  a  note  in  the  follow- 
ing words: 

"All  of  the  38  other  gin  yard  receipts  in  this 
exhibit  are  the  same  as  the  foregoing,  except 
for  the  number,  the  gross  weight  shown,  the 
day  of  month  and  the  name  of  the  person  fol- 
lowing the  direction  'To  Eloy  Gin  Corp.'  " 

7.  Plaintiff's  Exhibit  1-D  Home  Insurance  Com- 
pany fire  insurance  policy  No.  6857. 

8.  Plaintiff's  Exhibit  1-E  National  Fire  Insur- 
ance Company  marine  fire  insurance  policy  No. 
OC-58587. 
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9.  Plaintiff's  Exhibit  1-F  loan  draft  issued  by 
National  Fire  Insurance  Company. 

10.  Plaintiff's  Exhibit  1-G  loan  agreement  exe- 
cuted by  Eugene  B.  Smith  &  Co. 

11.  Findings  of  Fact  and  Conclusions  of  Law 
filed  April  18,  1951. 

12.  Judgment  filed  and  docketed  July  18,  1951. 

13.  Plaintiff's  Motion  for  New  Trial  filed  April 
27,  1951,  and  the  Order  denying  the  motion. 

14.  Minute  entries  of  October  27,  1950,  except 
entry  showing  filing  of  subpoena. 

15.  Plaintiff's  Notice  of  Appeal  filed  July  9, 
1951. 

16.  Plaintiff's   Bond  on  Appeal  filed   July   9, 
1951. 

17.  Order  extending  time  to  file  record  on  appeal 
filed  July  20,  1951. 

18.  Statement  of  points  upon  which  plaintiff  in- 
tends to  rely  upon  its  appeal  filed  August  8,  1951. 

19.  Plaintiff's  designation  of  contents  of  record 
on  appeal  filed  August  8,  1951. 

20.  This  statement  of  points  and  designation. 

21.  Stipulation  attached  hereto. 

FENNEMOEE,  CRAIG, 
ALLEN  &  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 
Attorneys  for  Appellant. 
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On  the  15th  day  of  September,  1951,  I  mailed 
a  true  and  correct  copy  of  the  foregoing  document 
to  counsel  for  appellees,  viz.  one  copy  thereof  to 
Messrs.  Theodore  G.  McKesson  and  Robert  H. 
Renaud,  403  Luhrs  Tower,  Phoenix,  Arizona,  and 
one  copy  to  Messrs.  Evans,  Hull,  Kitchel  and 
Jenckes,  807  Title  and  Trust  Building,  Phoenix, 
Arizona. 

/s/  RICHARD  PENNEMORE. 

[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  between  appellant  and 
appellees  that  in  printing  the  record  in  the  above- 
entitled  matter  there  may  be  included  one  (1)  gin 
yard  receipt  of  the  thirty-nine  (39)  in  plaintiff's 
Exhibit  1-C  followed  by  a  note  in  the  following 
words : 

''All  of  the  38  other  gin  yard  receipts  in 
this  exhibit  are  the  same  as  the  foregoing,  ex- 
cept for  the  number,  the  gross  weight  shown, 
the  day  of  month  and  the  name  of  the  person 
following  the  direction  'To  Eloy  Gin  Corp.'  " 

This  stipulation  is  without  prejudice  to  the  right 
of  appellees  to  designate  additional  portions  of  the 
record  for  printing  as  provided  by  the  Federal 
Rules  of  Civil  Procedure. 
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Dated  September  14,  1951. 

FENNEMORE,  CRAIG, 
ALLEN  &  BLEDSOE, 

By  /s/  RICHARD  FENNEMORE, 
Attorneys  for  Appellant, 
Eugene  B.  Smith  &  Co.,  Inc. 

THEODORE  G.  McKESSON, 

ROBERT  H.  RENAUD, 

By  /s/  THEODORE  G.  McKESSON, 
Attorneys  for  Appellee, 
Home  Insurance  Company. 

EVANS,  HULL,  KITCHEL  & 
JENCKES, 

By  /s/  JOS.  JENCKES,  JR., 

Attorneys  for  Appellee, 
Eloy  Gin  Corp. 

[Endorsed] :    Filed  September  17, 1951. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  JURISDICTION 

Eugene  B.  Smith  and  Co.,  Inc.,  a  corporation, 
plaintiff  below,  hereinafter  referred  to  as  ''Smith 
Corporation"  is  a  corporation  organized  under  the 
laws  of  the  State  of  Texas.  Defendant  Eloy  Gin  Cor- 
poration, a  corporation,  hereinafter  referred  to  as 
''Eloy"  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Arizona.  Defendant  Home 
Insurance  Company,  a  corporation,  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  New  York.  (T.  R.  34,  35,  69) 

The  amount  in  controversy  is  in  excess  of  three 
thousand  dollars  ($3,000.00).  (T.  R.  36,  38,  69) 


The  District  Court  had  jurisdiction  under  the  pro- 
visions of  Title  28,  U.S.C.A.,  Section  1332,  page  257. 
Judgment  adverse  to  appellant  Smith  Corporation  was 
rendered  by  the  United  States  District  Court  for  th^ 
District  of  Arizona  (T.  R.  54)  and  this  Court  has 
jurisdiction  upon  this  appeal  to  review  the  said  judg- 
ment under  the  provisions  of  Title  28,  U.  S.  C.  A., 
Section  1291,  page  230. 

STATEMENT  OF  THE  CASE 

On  November  7,  1945,  Eloy  as  seller  and  Eugene 
B.  Smith,  hereinafter  called  ''Smith",  an  individual 
doing  business  as  Eugene  B.  Smith  and  Co.,  as  buyer 
entered  into  two  written  contracts  by  which  Smith 
agreed  to  buy  and  Eloy  to  sell  a  total  of  thirteen  hun- 
dred (1300)  bales  of  cotton,  upon  the  terms  set  forth 
in  said  contracts.  (T.  R.  74)  Each  of  said  written  con- 
tracts contained  the  following  provision : 

''INSURANCE  at  sellers  risk  until  payment  com- 
pleted. 

REIMBURSEMENT  Sight  Draft,  gin-yard  re- 
ceipts attached,  also  Smith/Doxey  cards.  Draw  on 
Eugene  B.  Smith  &  Co.,  care  Valley  National  Bank, 
Phoenix."  (T.  R.  70) 

Each  of  said  contracts  was  completed  in  full  accord- 
ance with  its  terms.  As  cotton  w^as  ginned  and  baled, 
the  bales  were  marked  and  gin  yard  receipts  issued 
for  each  bale,  the  gin  yard  receipts  being  issued  by 
Eloy  to  Eloy  and  thereafter,  sight  drafts  were  drawn 
on  Smith  care  Valley  National  Bank,  Phoenix.  The 
gin  yard  receipts  were  endorsed  in  blank  by  Eloy, 
attached  to  the  sight  drafts  and  as  the  drafts  were 


paid,  the  gin  yard  receipts  were  delivered  by  the  Val- 
ley National  Bank  to  Smith.  The  bales  of  cotton  re- 
mained in  the  possession  of  Eloy  until  removed  from 
its  possession  by  surrender  of  the  gin  yard  receipts 
and  delivery  of  the  cotton  to  the  one  presenting  the 
receipts.  All  of  said  cotton  was  paid  for  in  accordance 
with  the  terms  of  said  agreements  and  all  delivered 
and  the  gin  yard  receipts  surrendered  with  the  excep- 
tion of  forty  (40)  bales. 

On  January  25,  1946,  a  fire  occurred  at  the  gin 
yard  of  Eloy  and  of  the  forty  (40)  bales  of  cotton  for 
which  Smith  had  gin  yard  receipts  and  on  which  de- 
livery had  not  been  taken  and  the  receipts  surrendered, 
thirty-nine  (39)  were  destroyed  in  the  fire.  (T.  R. 
70-71) 

Each  of  the  gin  yard  receipts  so  held  by  Smith  con- 
tained the  following  provision : 

''THIRD :  That  said  bale  of  cotton  has  been  insured, 
while  stored  as  aforesaid  under  this  receipt  against 
direct  loss  and/or  damage  by  fire  except  as  limited 
and  provided  in  insurance  policy  covering  same". 

On  August  1,  1945,  Eloy  had  secured  a  policy  of 
insurance  from  The  Home  Insurance  Company  (T.  R. 
79)  covering 

"merchandise  held  in  trust  *  *  *  *  or  left  for  stor- 
age *  *  *  *  but  loss  shall  be  adjusted  with  and  pay- 
able to  the  insured"  (Eloy) 

and  which  also  provided  that 

"This  policy  insures  Eloy  Gin  Corporation.  Loss,  if 


any  to  be  adjusted  with  the  insured  named  here- 
in and  payable  to  insured."  (T.  R.  83) 

which  policy  was  in  full  force  and  effect  on  the  date 
of  the  fire,  January  25,  1946.  (T.  R.  72) 

As  of  August  1,  1944,  Smith  effected  a  policy  of 
fire  insurance  with  National  Fire  Insurance  Company 
of  Hartford,  Connecticut  (T.R.  104)  covering,  except 
as  otherwise  provided  in  the  policy, 

"The  risks  of  loss  or  damage  to  all  cotton  in  bales 

*  *  *  *  while  owned  by  the  assured  *  *  *  *  by  fire 

*  *  *  *"  (T.R.  92) 

Said  policy  further  provided : 

"This  policy  does  not  cover  the  following  *  *  *  * 

(c)  Cotton  for  which  the  Assured  is  liable  as  ware- 
houseman or  other  bailee,  or  for  which  the  Assured 
is  liable  to  any  person,  firm  or  corporation.  This 
insurance  shall  never  inure  to  the  benefit  of  any 
carrier,  bailee  or  any  person,  firm  or  corporation 
other  than  the  Assured,  except  that  pajmients  may 
be  made  as  provided  for  in  Section  9  above. 

(d)  Cotton  for  which  any  carrier  or  other  bailee 
is  liable,  or  cotton  under  bills  of  lading  or  storage 
receipts  that  give  the  carrier,  warehouseman  or 
other  bailee  the  benefit  of  any  insurance  thereon, 
or  cotton  on  which  any  carrier  or  other  bailee  has 
insurance  w^hich  would  attach  if  this  policy  had  not 
been  issued,  or  insurance  which  would,  under  any 
circumstances,  inure  to  the  benefit  of  the  Assured 
hereunder."  (T.  R.  98) 


Said  policy  further  provided  in  paragraph  8  of  the 
provisions  relating  to  payments  or  advances  in  case 
of  loss  that: 

"After  presentation  of  proofs  of  loss  or  damage  to 
cotton  described  in  Section  1  of  this  form  (and  not 
excluded  hereunder)  while  in  possession  of  any  car- 
rier or  other  bailee,  this  Company,  provided  the 
provisions  of  this  policy  have  been  complied  with, 
will  advance  as  a  loan  to  the  Assured  the  amount 
of  such  loss  or  damage,  repayable  only  to  the  extent 
of  any  recovery  from  such  carrier  or  bailee." 

Said  policy  was  on  the  date  of  the  fire,  January  25, 
1946,  in  full  force  and  effect.  (T.R.  72) 

After  the  fire  Eloy  failed  to  make  any  proof  of  loss 
to  The  Home  Insurance  Company  covering  the  thirty- 
nine  (39)  bales  of  cotton,  relying  upon  the  advice  of 
the  adjuster  representing  The  Home  Insurance  Com- 
pany in  adjusting  the  loss  that  the  cotton  was  not  cov- 
ered by  the  policy.  (T.R.  140) 

After  the  cotton  was  destroyed  by  fire.  National 
Fire  Insurance  Company  advanced  to  Smith  the  sum 
of  four  thousand  eight  hundred  sixty-seven  and  43/100 
dollars  ($4,867.43)  by  its  loan  draft,  which  stated 
that  said 

"sum  is  advanced  as  a  loan  repayable  only  to  the 
extent  of  any  net  collection  we  may  make  from  any 
carrier,  bailee  or  others  on  account  of  loss  to  forty 
(40)  bales  of  cotton  due  to  fire  at  Eloy,  Arizona  on 
or  about  Januai^^  25,  1946".  (T.R.  72,  120) 


and  in  consideration  of  said  advance  Smith  executed 
under  date  of  February  18,  1946,  a  receipt  which  con- 
tained the  following  provision : 

''Received  from  National  Fire  Insurance  Co.  the 
sum  of  Four  Thousand  Eight  Hundred  Sixty-Seven 
and  43/100  Dollars  as  a  loan  and  repayable  only  to 
the  extent  of  any  net  recovery  we  may  make  from 
any  carrier,  bailee,  or  others,  on  account  of  loss  or 
damage  to  cotton  in  bales,  our  property,  due  to  fire 
at  Eloy,  Arizona,  on  or  about  the  25th  day  of  Janu- 
ary, 1946,  or  from  any  insurance  effected  by  any 
carrier,  or  bailee,  or  others,  on  said  property."  (T.  R. 
122) 

Thereafter,  as  of  July  1,  1946,  Smith  transferred 
his  cotton  business  to  appellant,  which  took  over  the 
assets,  liabilities  and  contracts  of  Smith  in  connection 
with  his  cotton  business.  (T.  R.  172-173) 

Thereafter,  appellant  brought  this  action  for  the 
recovery  of  the  value  of  the  cotton  destroyed  in  the 
fire.  During  the  trial  the  plaintiff  offered  to  show 
the  custom  of  the  trade  with  respect  to  payment  of 
insurance  charges  after  the  first  twenty  (20)  days 
(T.  R.  133-134)  the  gin  receipts  (T.  R.  77)  being  silent 
as  to  this,  but  the  Court  refused  to  admit  the  testi- 
mony upon  defendants'  objection.  After  adverse  judg- 
ment (T.  R.  54)  and  denial  of  motion  for  new  trial 
(T.  R.  57)  appellant  gave  notice  of  appeal  to  this  Court 
(T.  R.  58),  filed  its  appeal  bond  (T.  R.  58)  and  thus 
the  case  comes  before  this  Court  on  appeal. 

The  Court  below  entered  its  judgment  (T.  R.  54) 
based  upon  Findings  of  Fact  and  Conclusions  of  Law 


which  denied  appellant  recovery  against  Eloy  upon 
two  grounds: 

First,  that  Smith  suffered  no  loss  in  that  he  was 
reimbursed  and  indemiiified  by  loan  receipts  by 
.   National  Fire  Insurance   Company    (Finding   IV 
T.R.  51), 

Second,  that  by  his  contracts  of  purchase  with  Eloy 
covering  cotton  hereinvolved,  together  with  othen 
cotton,  he  had  relieved  Eloy  from  liability  for  cot- 
ton paid  for  in  the  event  of  fire  (Finding  IV,  V, 
T.  R.  51  and  Conclusion  of  Law  (5)  T.  R.  53-5 J^). 

SPECIFICATIONS  OF  ERROR 

POINT  I 

The  Court  below  was  in  error  in  finding  that  Smith 
suffered  no  loss  as  he  was  reimbursed  in  that  payment 
under  the  loan  receipt  reimbursed  and  indemnified 
him. 

POINT  II 

The  Court  below  was  in  error  in  holding  that  by  his 
contracts  of  purchase  with  Eloy  covering  the  cotton 
hereinvolved,  he  had  relieved  Eloy  from  liability  for 
cotton  paid  for  in  the  event  of  fire. 

POINT  III 

The  evidence  being  uncontradicted,  the  Court  be- 
low was  in  error  in  not  finding  that  by  the  delivery  of 
warehouse  receipts  covering  the  cotton  in  question, 
Eloy  became  a  warehouseman  as  to  Smith  and  by  the 
terms  of  the  warehouse  receipts  was  obligated  to  in- 
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sure  the  cotton  and  was  therefore  liable  to  appellant 
either  because  the  insurance  which  Eloy  obtained  did 
not  cover  the  cotton,  or  if  it  did  cover  the  cotton,  then 
because  of  its  failure  to  make  the  necessary  steps  to 
collect  the  insurance. 

POINT  IV 

The  Court  below  was  in  error  in  refusing  to  admit 
testimony  as  to  the  custom  of  the  trade  with  respect 
to  billing  for  insurance  charges  after  the  first  twenty 
(20)  days. 

ARGUMENT 

POINT  I 

The  Court  was  in  error  in  finding  that  the  payment 
to  appellant  by  National  Fire  Insurance  Company  was 
reimbursement  and  indemnification  which  would  pre- 
vent the  maintenance  of  an  action  against  Eloy.  The 
payment  was  admittedly  made  under  a  loan  receipt 
as  a  loan  to  be  repaid  only  to  the  extent  of  recovery 
from  any  bailee  or  others  on  account  of  the  loss  by  fire. 
The  leading  case  establishing  the  right  to  maintain  an 
action  against  the  bailee  or  others  where  payment  is 
made  by  an  insurer  under  such  an  agreement  is  Luck- 
enbach  vs.  W.  J.  McCahan  Stigar  Refining  Company, 
248  U.S.  139,  39  Supreme  Court  53.  In  that  case  a  ship- 
ment had  been  lost  at  sea  while  on  a  common  carrier 
under  a  bill  of  lading  providing  that  the  carrier  should, 
to  the  extent  of  its  liability,  have  the  full  benefit  of 
any  insurance  that  may  have  been  effected  on  the 
goods.  Shipper  had  full  insurance  under  a  policy  which, 
however,  provided  that  the  assured  w^arranted  the 
insurer  free  from  any  liability  for  merchandise  in 
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the  possession  of  a  carrier  liable  for  any  loss  or  dam- 
age thereto  and  for  merchandise  shipped  under  a  bill 
of  lading  containing  a  stipulation  that  the  carrier 
might  have  the  benefit  of  any  insurance  thereon. 
Notwithstanding  this  provision,  the  insurance  com- 
pany advanced  the  shipper  the  amount  of  the  loss 
under  a  loan  agreement  in  substance  the  same  as 
the  one  involved  here  and  the  shipper  thereupon 
brought  suit  against  the  carrier.  The  Supreme  Court, 
in  holding  the  shipper  was  not  barred  from  maintain- 
ing the  action,  cites  as  follows: 

"Upon  delivery  of  this  and  similar  agreements,  the 
shipper  received  from  the  insurance  companies, 
promptly  after  the  adjustment  of  the  loss,  amounts 
aggregating  *  *  *  *  the  loss;  and  this  libel  was 
filed  in  the  name  of  the  shipper,  but  for  the  sole 
benefit  of  the  insurers,  through  their  proctors  and 
counsel,  and  wholly  at  their  expense.  If,  and  to  the 
extent  (less  expenses)  that,  recovery  is  had,  the  in- 
surers will  receive  payment  or  be  reimbursed  for 
their  so-called  loans  to  the  shipper.  If  nothing  i& 
recovered  from  the  carrier,  the  shipper  will  retain 
the  money  received  by  it  without  being  under  obliga- 
tion to  make  any  repayment  of  the  amounts  ad- 
vanced. In  other  words,  if  there  is  no  recovery  here, 
the  amounts  advanced  will  operate  as  absolute  pay- 
ment under  the  policies. 

Agreements  of  this  nature  have  been  a  common  prac- 
tice in  business  for  many  years.  Pemisylvania  Rail- 
road Co.  vs.  Burr,  130  Fed.  847,  65  CCA.  331; 
Bradley  vs.  Lehigh  Valley  Railroad  Co.,  153  Fed. 
350,  82  CCA.  426.  It  is  clear  that  if  valid  and  en- 
forced according  to  their  terms,  they  accomplish 
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the  desired  purpose.  They  supply  the  shipper  prompt- 
ly with  money  to  the  full  extent  of  the  indemnity  or 
compensation  to  which  he  is  entitled  on  account  of 
the  loss;  and  they  preserve  to  the  insurers  the  claim 
against  the  carrier  to  which  by  the  general  law  of 
insurance,  independently  of  special  agreement,  they 
would  become  subrogated  upon  payment  by  them  of 
the  loss.  The  carrier  insists  that  the  transaction, 
while  in  terms  a  loan,  is  in  substance  a  payment  of 
insurance;  that  to  treat  it  as  if  it  were  a  loan,  is 
to  follow  the  letter  of  the  agreement  and  to  disregard 
the  actual  facts ;  and  that  to  give  it  effect  as  a  loan 
is  to  sanction  fiction  and  subterfuge.  But  no  good 
reason  appears  either  for  questioning  its  legality 
or  for  denying  its  effect.  The  shipper  is  under  no 
obligation  to  the  carrier  to  take  out  insurance  on 
the  cargo ;  and  the  freight  rate  is  the  same  whether 
he  does  or  does  not  insure.  The  general  law  does  not 
give  the  carrier,   upon  payment  of  the  shipper's 
claim,  a  right  by  subrogation  against  the  insurers. 
The  insurer  has,  on  the  other  hand,  by  the  general 
law,  a  right  of  subrogation  against  the  carrier.  Such 
claims,  like  tangible  *"  *   *  salvage,  are  elements 
which  enter  into  the  calculations  of  actuaries  in  fix- 
ing insurance  rates ;  and,  at  least  in  the  mutual  com- 
panies, the  insured  gets  some  benefit  from  amounts 
realized  therefrom.  It  is  essential  to  the  performance 
of  the  insurer's  service,  that  the  insured  be  promptly 
put  in  funds,  so  that  his  business  may  be  continued 
without  embarrassment.  Unless  this  is  provided  for, 
credits  which  are  commonly  issued  against  drafts 
or  notes  with  bills  of  lading  attached,  would  not  be 
granted.  Whether  the  transfer  of  money  or  other 
thing  shall  operate  as  a  payment,  is  ordinarily  a 
matter  which  is  determined  by  the  intention  of  the 
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parties  to  the  transaction.  Compare  The  Kimball,  3 
Wall.  37  44,  18  L.  Ed.  50.  The  insurer  could  not  have 
been  obliged  to  pay  until  the  condition  of  their  lia- 
bility— i.  e.,  nonliability  of  the  carrier — had  been 
established.  The  shipper  could  not  have  been  obliged 
to  surrender  to  the  insurers  the  conduct  of  the  litiga- 
tion against  the  carrier,  until  the  insurers  had  been 
paid.  In  consideration  of  securing  then  the  right  to 
conduct  the  litigation,  the  insurers  made  the  ad- 
vances. It  is  creditable  to  the  ingenuity  of  business 
men  that  an  arrangement  should  have  been  devised 
which  is  consonant  both  with  the  needs  of  commerce 
and  the  demands  of  justice." 

To  the  same  effect  is  Dixey  vs.  Federal  Compress  and 
Warehouse  Compamj  (CCA.  8)  132  Fed.  (2)  275. 

We  submit  that  the  Court  below  was  clearly  in  error 
on  the  authority  of  these  cases  in  holding  that  payment 
by  the  National  Fire  Insurance  Company  under  the 
loan  agreement  was  in  anywise  a  bar  to  an  action  by 
appellant  against  Eloy. 

POINT  II 

The  Court  below  was  in  error  in  holding  that  Smith 
by  his  contracts  of  purchase  assumed  liability  for  the 
destruction  of  the  cotton  by  fire  after  payment  there- 
for. The  purchase  contracts  (T.  R.  74)  provide 

''INSURANCE  at  seller's  risk  until  payment  com- 
pleted" 

but  contain  no  provision  with  respect  to  insurance  after 
payment  is  completed. 
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Had  there  been  no  further  contracts  between  the 
parties  the  conclusions  reached  by  the  Court  below 
might  be  justified  by  implication,  or  by  the  rule  that 
in  the  absence  of  anything  to  the  contrary,  buyer 
stands  risk  or  loss  after  passage  of  title,  but  the  con- 
tracts (T.  R.  74)  also  provide  for 

^^REIMBURSEMENT   Sight   Draft,   gin-yard  re- 
ceipts attached''  (Emphasis  supplied) 

At  the  time  of  the  fire  Smith  had  paid  for  the  cotton 
involved  here  and  held  the  receipts  therefor.  (T.R. 
71-72).  These  receipts  (T.  R.  77-78)  were  negotiable 
warehouse  receipts,  each  covering  one  (1)  bale  of  cot- 
ton, which  was  deliverable  by  the  terms  thereof  to  Eloy 
or  order  and  were  endorsed  in  blank  by  Eloy  and  de- 
livered to  Smith.  (T.  R.  70-71) 

Section  52-831,  Arizona  Code  of  1939,  provides  in 
part: 


'*A  negotiable  receipt  may  be  negotiated  by  delivery; 
*  *  *  *  whereby  the  terms  of  the  receipt  the  ware- 
housman  undertakes  to  deliver  the  goods  to  the  order 
of  a  specified  person  and  such  person  *  *  *  *  has 
endorsed  it  (the  receipt)  in  blank". 

Section  52-834,  Arizona  Code  of  1939,  provides  in 
part: 

"A  person  to  whom  a  negotiable  receipt  has  been 
duly  negotiated  acquires  thereby  *"  *  *  *  the  direct 
obligation  of  the  warehouseman  to  hold  possession 
of  the  goods  for  him  according  to  the  terms  of  the 
receipt  as  fully  as  if  the  warehouseman  had  con- 
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traded  directly  with  him".  (Emphasis  supplied) 
The  delivery  of  the  gin  receipts  to  Smith  constitute 
therefore,  negotiation  to  him  and  thereby  he  acquired 
the  obligation  of  Eloy  to  hold  the  cotton  for  him  accord- 
ing to  the  termis  of  the  receipt,  as  fully  as  if  Eloy  had 
contracted  directly  with  him. 

The  purchase  contract  (T.  R.  74)  was  executed  in 
November  and  the  gin  receipts  (T.  R.  77-78)  were 
executed  in  December  following.  Even  if  the  purchase 
contracts  (T.  R.  74)  should  have  contained  an  express 
provision,  which  they  did  not,  that  insurance  was  at 
buyer's  risk  after  payment  completed,  the  later  con- 
tracts evidenced  by  the  negotiated  gin  receipts  would 
have  been  controlling. 

First  Mortgage  Bond  Homestead  Ass^n.  vs.  Nelson, 
151  Md.  181,  135  A.  139,  in  which  case  the  Court 
cites  and  applies  the  general  rule  as  follows : 

"Where  there  are  several  contracts  in  the  same  mat- 
ter of  different  dates  or  when  one  is  plainly  intended 
to  supersede  the  other,  the  latter  will  control.  So 
if  there  is  a  plain  repugnancy  between  the  provi- 
sions of  an  original  contract  and  those  of  a  supple- 
mental one  between  the  same  parties  and  relating 
to  the  same  subject-matter,  the  earlier  contract  must 
yield  to  the  later  as  far  as  the  repugnancy  extends. 
13  C.  J.  529". 

POINT  III 

On  the  uncontradicted  evidence  the  Court  below 
should  have  found  that  by  the  delivery  of  warehouse 
receipts  covering  the  cotton  in  question,  Eloy  became 
a  warehouseman  as  to  Smith  and  by  the  terms  of  the 
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warehouse  receipts  was  obligated  to  insure  the  cotton 
and  was  therefore,  liable  to  appellant  either  because 
the  insurance  which  it  obtained  did  not  cover  the  cot- 
ton, or  if  it  did  cover  the  cotton,  then  because  of  its 
failure  to  take  the  necessary  steps  to  collect  the  insur- 
ance. 

We  therefore,  submit  that  Smith  is  entitled  to  the 
contractural  obligation  of  Eloy  to  insure  the  cotton  con- 
tained in  paragraph  THIRD  of  the  gin  receipts.  (T.  R. 
77-78) 

Under  the  facts  of  this  case  Eloy,  having  contracted 
with  Smith  to  insure  the  stored  cotton,  is  liable  for 
the  loss  whether  it  did  or  did  not  in  fact  secure  the 
insurance  thereon.  If  it  did  not  secure  the  insurance 
covering  the  cotton,  it  is  liable  for  breach  of  the  con- 
tract contained  in  the  warehouse  receipts.  The  rule  is 
thus  stated  in  67  C.  J.  512,  paragraph  116: 

"A  warehouseman's  contract  to  procure  fire  insur- 
ance covering  stored  goods  is  enforceable,  and  he  will 
be  held  liable  for  damages  flowing  from  its  breach, 
and  the  fact  that  the  warehouseman  was  guilty  of 
no  negligence  with  respect  to  the  fire  damage  will 
not  exonerate  him  from  liability  for  the  burning  of 
uninsured  goods  *  *  *" 

In  the  case  of  Gay  vs.  Davidson,  216  Ky  424  287 
S.  W.  931,  the  Court,  speaking  with  reference  to  a  con- 
tract to  insure  by  a  warehouseman,  states  the  rule 
to  be : 

"It  is  well  settled  that  a  contract  of  this  character 
is  enforceable  and  where  such  contract  exists,  if  no 
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insurance  is  taken  out  by  the  warehouseman  and  the 
property  stored  is  destroyed  by  fire,  the  builder 
(bailor?)  may  have  an  action  for  its  value." 

To  the  same  effect, 

Rochelle  Gin  and  Cotton  Co.  vs.  Fisher  13  Ga.  App. 
621,  79  S.  E.  584 

Farmers  Ginnery  ami  Manufacturing  Co.  vs. 
Thrashers  144  Ga.  598,  87  S.  E.  804 

Keller  vs.  Smith  59  Minn.  203,  60  N.  W.  1102 

On  the  other  hand,  if  the  Home  Insurance  policy  did 
cover  the  cotton  hereinvolved,  then  Eloy  is  liable  for 
the  loss  because  of  its  admitted  failure  to  take  steps 
to  collect  the  insurance. 

In  the  case  of  Farney  vs.  Hauser,  109  Kans.  75,  198 
Pac.  178,  the  Court  states  the  rule  in  the  following  lan- 
guage at  page  181 : 

"Defendants'  final  contention  is  that  they  should  not 
be  charged  with  their  failure  to  collect  insurance  on 
plaintiff's  wheat.  They  do  not  appear  to  question 
the  general  rule  that  where  a  warehouseman  takes 
out  a  policy  of  insurance  to  protect  his  own  interest 
in  property  and  that  held  in  trust  by  him,  or  con- 
cerning which  he  may  have  a  liability,  it  is  his  duty 
to  claim  and  collect  such  insurance  not  only  for  a 
fire  loss  on  his  own  property  but  also  for  the  loss  sus- 
tained by  the  owner  of  the  property  intrusted  or 
bailed  to  him.  Such,  of  course,  is  the  general  rule. 
Home  Ins.  Co.  vs.  Baltimore  Warehouse  Co.  93  U.  S. 
527,  23  L.  Ed  868  and  Rose's  notes  thereto  at  page 
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442  et  seq.  And  it  is  also  settled  that  the  failure  of 
the  warehouseman  to  collect  such  insurance  renders 
him  personally  liable  therefor  to  his  customer  or 
bailee.  Southern  Cold  Storage,  etc.  Co.  v.  A.F.  Dech- 
rmn  &  Co.  (Tex.  Civ.  App.  1903)  73  S.  W.  545 ;  John^ 
ston  vs.  Charles  Abresch  Co.  123  Wis.  130, 101  N.W. 
395,  68  L.  R.  A.  934,  107  Am.  St.  Rep.  995,  See  also 
27  R.  C.  L.  955-958". 

Similarly,  in  67  C.  J.  514,  paragraph  118,  the  rule 
is  stated  as  follows: 

**A  warehouseman  insuring  stored  goods  which  are 
subsequently  burned  is  under  a  duty  to  make  the 
necessary  claim  and  proof  of  loss  to  the  insurance 
company,  and  is  liable  to  the  depositor  for  failure 
to  collect  insurance  due  to  default  of  the  warehouse- 
man, and,  where  a  warehouseman  takes  out  insur- 
ance sufficient  to  cover  both  its  interest  and  that  of 
the  depositor,  and  unnecessarily  settles  for  less,  it 
will  be  responsible  to  the  depositor." 

POINT  IV 

Testimony  as  to  the  custom  of  the  trade  with  respect 
to  billing  for  insurance  charges  should  have  been  ad- 
mitted. The  proffered  testimony  would  have  shown  that 
it  was  the  custom  to  bill  for  insurance  charges  after 
the  first  twenty  (20)  days  at  the  warehouseman's  con- 
venience, and  to  the  extent  that  defendants  may  claim 
either  lack  or  failure  of  consideration  for  the  agree- 
ment to  insure  the  proffered  testimony  should  have 
been  admitted. 

Jones  vs.  Chaffin  102  Ala.  382,  15  S.  143 
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Planters'  Gin  and  Warehouse  Company  vs.  Pitts 
Banking  Co.  24  Ga.  App.  731,  102  S.  E.  183 

We  therefore  submit  that  it  is  immaterial  whether 
the  Home  Insurance  policy  covered  this  cotton  or  not. 
In  either  case,  Eloy  Gin  Corporation  would  be  liable 
for  the  loss. 

Respectfully  submitted, 

FENNEMORE,  CRAIG,  ALLEN  &  BLEDSOE 

By  RICHARD  FENNEMORE 

404  Phoenix  Natonal  Bank  Building 
Phoenix,  Arizona 

THOMPSON,  KNIGHT,  WRIGHT, 
WEISBERG  &  SIMMONS 

Attorneys  at  Law 
Republic  Bank  Building 
Dallas  1,  Texas 

OF  COUNSEL 
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STATEMENT  OF  THE  CASE 

The  original  complaint  in  this  action  was  filed  Jan- 
uary 12,  1948,  the  Amended  Complaint  September, 
1950  and  the  Second  Amended  Complaint  filed  at  the 
time  of  trial  at  the  request  of  the  appellant  with  the 
Court's  permission. 

The  only  complaint  before  the  Court  is  the  Second 
Amended  Complaint  (T.R.  34). 

The  appellee's  Home  Insurance  Company,  Motion 
to  Dismiss,  plea  in  bar  and  answer  of  cross  defendant 
to  cross  claim  to  appellant's  two  causes  of  action  of  the 


Second  Amended  Complaint,  is  the  one  in  which  we 
are  concerned  in  this  appeal  fT.R.  43). 

This  action  originally  and  at  all  times,  has  been  an 
action  on  a  contract  and  not  in  tort.  Originally  judg- 
ment was  sought  against  Eloy  Gin  Corporation  and 
Home  Insurance  Company.  After  the  amended  com- 
plaint was  filed,  issues  were  changed  and  counsel  for 
the  Home  Insurance  Company  advised  the  Eloy  Gin 
Corporation  of  the  diversity  of  interests.  Separate 
pleadings  were  filed  and  the  Eloy  Gin  Corporation 
sought  and  employed  separate  counsel  that  represented 
the  Eloy  Gin  Corporation  at  the  trial. 

After  the  appellant  had  introduced  the  stipulation 
of  facts  and  the  Exhibits  thereto  attached  (T.R.  69) 
the  Home  Insurance  Company,  appellee  was  entitled 
to  Judgment  in  its  favor  on  the  first  amended  com- 
plaint and  the  cross  complaint  of  Eloy  Gin  Corporation. 

However,  the  appellant  sought  to  inject  into  the 
issues,  extraneous  matter  pertaining  to  custom  of  the 
trade  on  insurance  premiums  and  then  asked  leave  of 
Court  to  file  a  Second  Amended  Complaint  to  conform 
to  the  evidence-  which  was  granted  and  the  second 
amended  complaint  was  filed  and  thereupon  the  Ap- 
pellee, Home  Insurance  Company  filed  its  motion  to 
dismiss,  pleas  in  bar  and  answer  to  the  second  amended 
complaint. 

The  issues  are  simple.  The  Eloy  Gin  Corporation  was 
engaged  in  several  lines  of  business  during  the  times 
mentioned  in  said  complaints,  as  follows: 

A.  Planting,  growing  and  harvesting  of  cotton. 

B.  Financing  farmers  to  secure  business  for  the 
gin. 


C,  Buying  and  selling  cotton  for  its  own  account. 

D.  Ginning  cotton  and  issuing  bale  receipts. 

During  the  times  mentioned,  while  it  was  so  engaged 
in  these  various  enterprises,  the  appellant's  predeces- 
sor, bought  1300  bales  of  cotton  from  the  Eloy  Gin 
Corporation  upon  the  terms  and  conditions  set  forth  in 
plaintiffs  Exhibit  No.  lA,  (T.R.  74). 

The  Court  at  the  time  of  trial,  did  not  limit  his  find- 
ings of  fact  and  conclusions  of  law  to  the  two  items  set 
forth  in  appellant's  opening  brief,  Page  7. 

The  Court  did  not  find  that  it  was  illegal  to  recover 
on  loan  receipts  but  on  the  contrary  held  that  in  this 
case  the  appellant,  Eugene  B.  Smith  Company  had  a 
policy  of  fire  insurance  on  its  cotton  with  the  National 
Fire  Insurance  Company  and  was  not  entitled  to  re- 
cover for  and  in  behalf  of  itself  or  the  National  Fire 
Insurance  Company  for  the  reason  that  the  appellant 
Eugene  B.  Smith  and  Company,  on  the  contract  above 
referred  to  had  relieved  Eloy  Gin  Corporation  from 
liability  in  event  of  fire  on  cotton  which  Eugene  B. 
Smith  had  paid  for  prior  to  fire.  (Findings  3,  4,  5,  6,  7, 
T.R.  50-51). 

SPECIFICATIONS  OF  ERROR 

(Assigned  by  Appellant) 

POINT  I 

The  Court  below  was  in  error  in  finding  that  Smith 
suffered  no  loss  as  he  was  reimbursed  in  that  payment 
under  the  loan  receipt  reimbursed  and  indemnified 
him. 


POINT  II 

The  Court  below  was  in  error  in  holding  that  by  his 
contracts  of  purchase  with  Eloy  covering  the  cotton 
here  involved,  he  had  relieved  Eloy  from  liability  for 
cotton  paid  for  in  the  event  of  fire. 

POINT  III 

The  evidence  being  uncontradicted,  the  Court  below 
was  in  error  in  not  finding  that  by  the  delivery  of 
warehouse  receipts  covering  the  cotton  in  question, 
Eloy  became  a  warehouseman  as  to  Smith  and  by  the 
terms  of  the  warehouse  receipts  was  obligated  to  insure 
the  cotton  and  was  therefore  liable  to  appellant  either 
because  the  insurance  which  Eloy  obtained  did  not 
cover  the  cotton,  or  if  it  did  cover  the  cotton,  then 
because  of  its  failure  to  make  the  necessary  steps  to 
collect  the  insurance. 

POINT  IV 

The  Court  below  was  in  error  in  refusing  to  admit 
testimony  as  to  the  custom  of  the  trade  with  respect 
to  billing  for  insurance  charges  after  the  first  twenty 
(20)  days. 

ARGUMENT 

POINT  I 

The  Court  did  not  find  that  Smith  suffered  no  loss 
as  he  was  reimbursed  in  that  payment  on  the  loan  re- 
ceipt as  the  Court's  finding  of  fact  No.  4  (T.R.  51)  is 
as  follows: 

"Eugene  B.  Smith  &  Co.,  Inc.,  suffered  no  loss  by 
reason  of  the  destruction  of  said  39  bales  of  cotton 


by  fire,  as  it  was  reimbursed  and  indemnified  by 
loan  receipts  for  said  loss  by  its  insurance  carrier, 
National  Fire  Insurance  Company,  and  had  by  its 
written  agreeTYient  relieved  Eloy  Gin  Corporation 
from  any  liability  for  any  cotton  on  Eloy  Gin  Cor- 
poration's gin  yard  that  had  been  paid  for  in  the 
event  of  fire. 

In  other  words,  the  Court  in  effect  held  that  by  virtue 
of  a  special  agreement  that  the  appellant  Smith  had 
with  Eloy,  he  had  relieved  Eloy  from  any  responsibility 
to  the  appellant  for  cotton  that  it  had  bought  and  paid 
for  prior  to  a  fire,  in  accordance  with  Exhibit  No.  lA 
(T.R.  74) 

Therefore,  the  citations  cited  by  the  appellant  under 
this  point,  although  good  law,  are  not  applicable  as 
the  appellant  or  the  National  Fire  Insurance  Company 
cannot  recover  for  something  that  the  appellant  had 
relieved  Eloy  from  insuring  the  cotton  against  loss  by 
fire  where  the  cotton  had  been  paid  for  prior  to  fire. 

The  Court  in  Findings  of  Fact  No.  5  (T.R.  51)  recog- 
nizes the  legality  of  the  loan  receipt  and  the  right  to 
recover  on  tort  and  contract  actions  in  the  name  of  the 
appellant  or  National  Fire  Insurance  Company  but  not 
where  the  appellant  has  made  contracts  contrary  there- 
to. 

We  submit  therefore,  that  appellant  is  clearly  in 
error  in  attempting  to  seek  any  reversal  based  upon 
any  decisions  cited  by  it  in  the  opening  brief. 

POINT  II 

The  Court  below  was  not  in  error  in  holding  that 
the  appellant  Smith  had  by  his  contracts  of  purchase, 
assumed  liability  for  the  destruction  of  cotton  by  fire 


after  payment  therefor.  The  purchase  contracts  (T.R. 
74)  provide  for  "insurance  at  seller's  risk  until  pay- 
ment completed." 

We  do  not  follow  the  appellant's  argument  in  stating 
that  the  Court's  findings  of  fact  and  conclusions  of  law 
were  correct  except  that  there  was  another  deal  or 
contract  entered  into  subsequent  to  the  original  con- 
tracts referred  to  (T.R.  74). 

The  citations  and  the  laws  of  Arizona  employed  by 
appellant  in  the  opening  brief,  Page  12-13,  under  Point 
II,  are  clearly  not  in  point  and  not  applicable  to  this 
situation. 

We  refer  the  Court  briefly  to  the  deposition  of  T.  S. 
McCorkle,  one  of  Smith's  officers,  a  portion  of  which 
is  as  follows : 

"Q.  Well,  I  call  your  attention  to  the  fact  that  there 
is  nothing  on  the  face,  the  front  page  of  that  ex- 
hibit, which  conflicts  with  the  rules  on  the  back,  is 
there  ? 

A.     I  don't  know  of  anything,  no,  sir. 

Q.  I  call  your  attention  to,  insurance  at  seller's 
risk  until  payment  completed,  that  is  proper,  isn't 
it? 

A.  Let's  see,  '*at  seller's  risk  until  payment  com- 
pleted." that  is  what  it  says. 

Q.     And  that  is  proper? 

A.     That  is  the  custom,  yes,  sir. 

Q.  When  the  payment  is  completed,  then  it  is  no 
longer  at  seller's  risk? 

A.     That  is  correct.  (T.R.  177) 


and  again  in  the  deposition  of  Mr.  McCorkle, 

''Q.  You  never  insure  any  of  your  cotton,  you  say, 
until  you  have  paid  for  it? 

A.  That  is  the  normal  procedure.  Actually,  that  is 
when  we  report  it.  I  don't  know  the  insurance  com- 
panies' viewpoint  on  that,  as  to  when  we  are  insured, 
and  when  we  are  not  insured,  but,  from  a  practical 
standpoint,  a  cotton  man  considers  his  cotton  insured 
when  he  has  paid  for  it. 

Q.  So,  if  you  had  paid  for  this  particular  cotton, 
it  would  have  been  insured  as  your  cotton  by  the 
insurance,  company,  either  the  Royal  or  the  Na- 
tional? 

A.     Yes,  sir,  as  we  paid  for  it,  that  is  correct. 

Q.  And,  if  you  had  already  made  payment  a  month 
before,  then  it  would  have  been  your  cotton,  and 
insured  under  the  fire  insurance  contract  with  either 
the  Royal  or  the  National? 

A.  When  we  pay  for  it,  we  automatically  cover  it 
with  insurance,  yes,  sir.  We  don't  know  of  the  ex- 
istence of  the  particular  cotton,  because  we  only  see 
the  receipts,  or  paper  representing  a  bale  of  cotton." 
(T.R.  186). 

POINT  III 

Appellant's  third  point  is  chiefly  pointed  at  the  li- 
ability of  Eloy  Gin  Corporation.  We  wish  to  point  out 
that  the  plaintiff's  second  amended  complaint  covers 
two  causes  of  action,  the  first  against  the  Eloy  Gin 
Corporation  only;  the  second  cause  of  action  against 
both  the  Eloy  Gin  Corporation  and  the  defendant  Home 
Insurance  Company  in  the  alternative,  attempting  to 
show  a  waiver  of  failure  of  Eloy  Gin  Corporation  to 
make  proof  of  loss  and  bring  suit  within  one  year  as 
provided  in  said  policy  of  insurance.  (T.R.  79). 
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In  fact  the  appellant's  final  contention  on  the  second 
amended  complaint  was  to  seek  recovery  against  the 
Eloy  Gin  Corporation  for  failure  to  collect  and  recover 
insurance  from  the  Home  Insurance  Company  within 
the  time  provided  by  law  by  reason  of  the  fact  that 
there  were  39  bales  of  cotton  on  the  Eloy  Gin  Corpora- 
tion's yard  that  had  not  been  picked  up  by  the  appellant 
prior  to  the  fire,  (being  a  part  of  the  1300  bales)  and 
all  paid  for  several  months  prior  to  the  fire. 

We  wish  to  further  point  out  that  the  gin  yard  re- 
ceipt following  the  agreement  that  it  had  made  with 
the  appellant  corporation  in  selling  the  1300  bales, 
issued  the  gin  receipts  to  itself  on  itself  and  then  had 
delivered  them  together  with  grade  cards  to  the  Valley 
National  Bank  with  sight  draft  attached,  in  accordance 
with  Exhibit  No.  lA  (T.R.  74). 

We  maintain  that  the  Eloy  Gin  Corporation  under 
no  circumstances  could  be  held  liable  to  the  appellant 
where  such  contracts  had  been  made. 

The  gin  yard  receipt  further  showed  that  some 
agi'eement  other  than  a  warehouse  contract  was  in  ex- 
istence between  the  appellant,  Smith,  and  the  Eloy  Gin 
Corporation,  for  the  amount  of  money  to  be  paid  for 
storage  insurance  were  left  blank  on  all  gin  receipts 
and  there  was  no  insurance  paid  by  the  appellant  Smith 
or  any  other  person. 

POINT  IV 

Pertaining  to  testimony  of  custom  of  the  trade  on 
insurance,  the  gin  yard  receipts  referred  to  (T.R.  77) 
show  no  insurance  was  charged  appellant  Smith  and 
the  testimonv  of  Churchill  shows  no  such  custom  as 


contended  for  in  Point  IV  and  the  evidence  was  not 
admissible  to  prove  that  by  virtue  of  the  fact  that  some 
blank  should  have  been  filled  in,  in  the  gin  receipt  or 
that  there  v^as  a  nev^  agreement  made  between  Smith 
and  Eloy  contrary  to  the  one  set  forth  in  (T.R.  74). 

Appellant,  in  Paragraph  12  of  the  second  amended 
complaint  (T.R.  39)  is  pointed  chiefly  at  the  Eloy  Gin 
Corporation  but  in  the  alternative  judgment  is  sought 
against  the  Home  Insurance  Company  by  a  waiver  of 
the  failure  of  the  defendant  Eloy  Gin  Corporation  to 
make  proof  of  loss  or  bring  suit  within  one  year  as  pro- 
vided in  said  policy  of  insurance. 

The  appellant,  Smith,  in  said  second  cause  of  action 
of  the  Second  amended  complaint  (T.R.  39)  failed  to 
plead  necessary  facts  that  set  forth  a  waiver  as  pro- 
vided by  the  rules  of  the  Court. 

In  addition  thereto,  appellant  introduced  no  evidence 
of  any  waiver  on  the  part  of  the  Home  Insurance  Com- 
pany or  any  of  its  agents. 

As  a  matter  of  fact,  the  appellant,  in  the  opening 
brief,  presented  no  law  or  facts  why  the  Judgment  of 
the  Court  should  be  reversed  as  to  the  Home  Insurance 
Company. 

As  has  been  pointed  out,  appellee's.  Home  Insurance 
Company,  policy  did  not  inure  to  the  benefit  of  Smith. 
As  the  second  amended  complaint  failed  to  state  a  cause 
of  action  and  no  evidence  was  introduced  or  offered 
to  prove  any  liability  of  the  Home  Insurance  Company 
to  the  appellant,  the  Court  properly  made  the  findings 
of  fact  and  conclusions  of  law  as  set  forth  (T.R.  49-53). 
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We  therefore  submit  that  the  appellant  has  prose- 
cuted a  frivolous  appeal  and  has  caused  the  Home 
Insurance  Company  to  incur  attorneys  fees  and  costs 
in  this  appeal  and  therefore  prays  that  the  Court  af- 
firm the  decision  of  the  Judgment  of  the  lower  Court 
(T.R.  54)  and  order  the  appellant  to  pay  the  appellee, 
Home  Insurance  Company,  damages  for  a  frivolous 
appeal  in  such  amount  as  the  Court  may  deem  fit  and 
proper  under  the  circumstances. 

Respectfully  submitted, 

THEODORE  G.  McKESSON 

ROBrar  H.  renapC 


Theodore  G.  McKesson 
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STATEMENT  OF  THE  CASE 

The  ''Statement  of  the  Case"  contained  in  Appel- 
lant's brief  appears  to  be  fair.  Any  additional  facts 
which  we  deem  pertinent  will  be  adverted  to  in  our 
argmnent.  We  will  deal  with  each  specification  of  error 
submitted  by  appellant  but  not  in  the  order  presented. 
Our  purpose  will  be  to  show  in  logical  order  why,  under 
any  view  of  the  facts,  the  trial  court  would  not  have 
been  warranted  in  entering  judgment  against  Eloy  Gin 
Corj^oration.  As  did  counsel  for  appellant,  we  will,  for 
purposes  of  convenience,  refer  to  appellant  Eugene  B. 


Smith  &  Co.,  Inc.,  as  '* Smith",  to  its  insurance  carrier, 
National  Fire  Insurance  Company  as  ''National",  to 
appellee  Eloy  Gin  Corporation  as  "Eloy",  and  to  ap- 
pellee Home  Insurance  Company  as  ''Home". 

SUMMARY  OF  ARGUMENT 

I. 

Eloy  was  not  obligated  to  maintain  fire  insurance 
on  Smith's  cotton  at  the  time  the  same  was  destroyed 
by  fire.  (Appellant's  points  2  and  3.) 

II. 

Smith  has  no  right  of  action  against  Eloy  to  the 
benefits  of  which  National  is  entitled  upon  the  theory 
of  subrogation.  (Appellant's  point  1.) 

III. 

Smith,  for  itself  or  National,  has  no  right  of  action 
against  Eloy  growing  out  of  Eloy's  failure  to  collect 
and  remit  proceeds  of  the  Home  policy.  (Appellant's 
points  1  and  3.) 

IV. 

The  custom  of  the  trade  with  respect  to  gin  charges 
for  storage  or  insurance  is  immaterial  and  irrelevant. 
(Appellant's  point  4.) 

ARGUMENT 

I.      ELOY  NOT  OBLIGATED  TO  INSURE. 
(Appellant's  points  2  and  3) 

Comisel  for  Smith  tactily  concede  that  under  the 
terms  of  the  purchase  contract  between  Smith  and 
Eloy — "Insurance  at  seller's  risk  imtil  jiayment  com- 
pleted."— Eloy  assmned  no  obligation  to  insure  the 


cotton  after  payment.  Counsel  argue  that  the  gin  re- 
ceipts issued  by  Eloy  constituted  new  agreements 
between  the  parties  which  changed  Eloy's  obligation 
in  this  respect. 

The  court  will  bear  in  mind  that  the  relationship 
between  Eloy  and  Smith  was  that  of  vendor  and  pur- 
chaser. To  facilitate  the  sale  it  was  agreed  that  pajonent 
for  the  cotton  would  be  made  by  "sight  draft,  gin-yard 
receipts  attached."  (T.R.  74)  As  cotton  was  ginned 
Eloy  issued  to  itself  yard  receipts  (T.R.  77).  This,  of 
course,  created  no  obligation  to  anyone  and  was  not  so 
intended.  It  was  merely  a  convenient  method  of 
identifying  each  bale  of  cotton.  Obviously,  Eloy  had 
no  intention  of  charging  itself  for  storage  and  insur- 
ance and  therefore  the  receipts  were  not  completed 
with  respect  thereto.  As  Smith  paid  for  the  cotton,  Eloy 
delivered  the  receipts  to  him  pursuant  to  the  original 
agreement.  Presumably  Smith  was  taking  delivery  ''in 
lots  of  not  less  than  100  B/C,  as  fast  as  ginned  and 
cards  obtained."  (T.R.  74).  Between  the  time  any  re- 
ceipt was  delivered  to  Smith  and  the  time  that  he  sur- 
rendered the  same  upon  receiving  the  bale  of  cotton 
identified  by  such  receipt,  Eloy  was  acting  (as  would 
any  other  vendor  imder  like  circumstances)  as  a  gratui- 
tous bailee.  The  reference  to  insurance  in  the  receipts 
could  not  be  deemed  to  impose  upon  Eloy  a  duty  to 
insure  or  keep  the  cotton  insured  for  any  period  of 
time  subsequent  to  payment  for  the  reasons:  (a)  the 
original  agreement  between  the  parties  was  to  the  con- 
trary; (b)  the  receipts  were  not  completed  as  to  stor- 
age and  insurance  charges;  (c)  there  was  no  intent  to 
vary  the  terms  of  the  original  agreement;  and  (d)  there 
was  no  consideration  for  any  commitment  by  Eloy  to 
insure. 


Had  the  parties  intended  that  Eloy  would,  for  a  con- 
sideration, act  as  a  warehouseman  of  Smith's  cotton 
and  assume  all  obligations  implicit  in  its  warehouse 
receipts,  Eloy  would  have  issued  and  Smith  would  have 
accepted  receipts  requiring  Smith  to  pay  storage  and 
insurance  charges.  The  circumstances  of  this  case  lead 
only  to  the  conclusion  that  Eloy  was,  as  a  vendor,  hold- 
ing cotton  (the  title  to  which  had  passed  to  Smith) 
pending  delivery  pursuant  to  the  agreement  of  pur- 
chase and  sale.  The  rights  of  the  parties  must  be  deter- 
mined in  the  light  of  that  agreement.  It  cannot  be  rea- 
sonably contended  that  such  agreement  imposed  any 
obligation  upon  Eloy  to  maintain  insurance  on  the  cot- 
ton after  receipt  of  payment. 

II.     NO  RIGHT  OF  SUBROGATION. 

(Appellant's  point  1) 

If  we  assume  that  Eloy  was  obligated  to  insure 
Smith's  cotton  and  failed  so  to  do,  it  is  nevertheless 
undisputed  that  Smith  did  so  himself.  Smith  is  in 
exactly  the  same  position  as  the  intervener,  W.  D. 
Striplin,  in  the  case  of  Hartvood-Yancey  Co.  v.  Law- 
rencehurg  WareJiouse  Co.,  167  Tenn.  14,  65  S.W.  2d 
192;  cert.  den.  292  U.S.  645,  78  L.  ed.  1496;  54  S.Ct.  779. 
The  court  said: 

**  After  the  destruction  of  his  cotton  aforesaid, 
W.  D.  Striplin  received  a  sum  of  money  equivalent 
to  its  value  from  his  general  insurer.  This  sum  of 
money  was  paid  to  W.  D.  Striplin  in  pursuance  of 
a  written  obligation  on  his  part  to  treat  said  sum 
as  a  loan  to  be  repaid,  however,  only  upon  the  col- 
lection by  him  of  damages  for  the  loss  of  his  cot- 
ton from  defendant.  This  paper  writing  also  con- 
tamed  an  assignment  to  his  insurer  of  the  inter- 
vener's claim  against  defendant  and  agreement  on 
intervener's  part  to  make  claim  against  defendant 
for  the  loss  of  the  cotton  and,  in  the  event  of 
failure  to  promptly  collect  to  enter  suit  for  said 


claim  against  said  defendant  and  to  conduct  said 
suit  under  the  direction  and  advice  of  the  insurer. 

''We  think  the  Court  of  Appeals  properly  dis- 
missed the  intervening  petition  of  W.  D.  Striplin 
upon  authority  of  Lancaster  Mills  v.  Merchants' 
Cotton-Press  Co.,  89  Tenn.  1,  14  S.W.  317,  331,  24 
Am.  St.  Rep.  586,  and  Deming  &  Co.  v.  Merchants ' 
Cotton-Press  Co.,  90  Tenn.  306,  17  S.W.  89,  13 
L.  R.  A.  518. 

"The  situation  presented  in  those  cases  was  this : 
The  defendant  had  midertaken  to  keep  the  cotton 
fully  insured.  This  agreement  was  breached.  The 
cotton  was  destroyed  by  fire.  The  owTiers  of  the  cot- 
ton, carrying  general  policies  on  all  their  cotton, 
received  from  their  insurers  amomits  equivalent 
to  their  losses ;  these  sums  being  received  under  the 
guise  or  form  of  loans  as  here.  This  court  treated 
the  loans  as  payments  by  the  owners'  general  in- 
surers and  pointed  out  that  the  defendants  in  those 
cases  were  not  liable  primarily  for  the  destruction 
of  the  cotton  but  were  only  liable  for  a  breach  of 
their  contract  to  insure  the  cotton.  It  was  said : 

"  'As  the  assured  did  for  itself  just  what  the 
compress  company  agreed  to  do  for  it,  and  having 
no  right  of  action  save  for  premimns,  its  insurer, 
who  has  paid  the  loss,  has  none.'  Lancaster  Mills 
V.  Merchants'  Motton-Press  Co.,  supra. 

A  like  conclusion  was  reached  in  Deming  v. 
Merchants'  Cotton-Press  Co.,  supra. 

"While  the  court  in  those  cases  treated  the  so- 
called  loans  by  the  owners'  insurers  as  payments, 
it  does  not  seem  to  be  material  whether  the  action 
of  the  intervener's  insurer  here  in  placing  in  the 
owmers'  hands  a  sum  of  money  equivalent  to  the 
loss  be  treated  as  a  payment  or  as  a  loan.  There  was 
to  be  no  repayment  by  the  owner  to  the  insurer 
unless  there  was  recovery  from  the  warehouse  com- 
pany. The  intervener  had  no  right  of  action  agamst 
the  warehouse  company  for  the  value  of  the  goods. 


6 

His  right  of  action  was  for  a  breach  of  contract 
on  the  part  of  the  latter  to  insure  the  cotton.  For 
such  breacli  the  warehouse  comj)any  was  liable  for 
damage  sustained  by  the  intervener.  He  has  sus- 
tained no  damage  except  the  cost  of  the  premium 
on  the  policy  issued  by  his  general  insurer.  As  long 
as  he  retains  the  sum  of  money  received  from  his 
insurer,  the  intervener  has  no  right  of  action 
against  the  w^arehouse  company  for  lack  of  insur- 
ance. There  is  then,  as  said  in  the  pre\4ous  de- 
cisions, no  right  of  action  to  which  the  intervener's 
insurer  could  be  subrogated,  save  a  suit  for  the 
amount  of  the  premium  aforesaid. 

''We  do  not  regard  Luckenbach  v.  McCahan 
Sugar  Refining  Co.,  248  U.S.  139,  39  S.  Ct.  53,  54, 
63  L.  Ed.  170, 1  A.L.R.  1522,  as  in  conflict  with  the 
former  decisions  of  this  court.  In  that  case  there 
was  a  primary  liability  on  the  part  of  the  carrier 
for  the  value  of  goods  lost  through  its  negli- 
gence. *  *  *  " 

As  pointed  out  by  the  Supreme  Court  of  Tennessee, 
the  case  of  Luckeiihach  v.  W.  J.  McCahan  Sugar  Befin- 
ing  Co.,  248  U.S.  139,  63  L.  Ed.  170,  39  S.  Ct.  53,  1 
A.L.R.  1522,  relied  upon  by  appellant,  is  authority  only 
for  the  proposition  that  an  insurer  who  has  paid  a 
claim  may  be  subrogated  to  the  rights  of  the  insured 
against  a  person  who  is  primarily  responsible  for  the 
loss.  Here  Eloy  is  not  charged  with  liability  for  a  loss 
growing  out  of  its  negligence.  It  is  merely  charged  with 
breach  of  contract  w^hich  resulted  in  no  damage  to 
Smith. 

III.     NO  CAUSE  OF  ACTION  FOR  FAILURE  TO  COLLECT  INSURANCE  PRO- 
CEEDS. 
(Appellant's  point  3) 

If  we  further  assiune  that  Eloy  was  obligated  to 
insiu'e  and  that  the  Home  insurance  policy  covered 
Smith's  cotton,  then  comisel  for  appellant  contend 
that  Smith  has  a  cause  of  action  against  Eloy  because 


of  its  failure  to  collect  the  proceeds  and  remit  to  Smith, 
It  seems  obvious  that  if  Smith  has  no  cause  of  action 
for  Eloy's  alleged  failure  to  obtain  insurance,  then  a 
fortiori  no  cause  of  action  could  arise  out  of  Eloy's 
obtaining  the  insurance.  In  each  case  the  answer  is  that 
Smith  has  suif  ered  no  loss.  Smith  has  been  indenmified 
by  National  (whether  as  a  loan  or  payment  is  im- 
material), and  no  right  of  subrogation  exists  in  the 
absence  of  Eloy's  liability  for  the  loss  arising  from 
negligence. 

In  the  case  of  Friedman  v.  Woods  Motor  Vehicle  Co. 
(CCA  7)  123  Fed.  413,  the  Seventh  Circuit  held  that: 

**The  ow^ier  of  goods,  destroyed  by  fire  while  in 
storage  with  other  goods  owned  by  the  warehouse- 
man, is  not  entitled  to  recover  a  portion  of  the  in- 
surance collected  by  the  warehouseman  on  general 
policies  covering  all  goods  for  which  he  was  liable, 
without  showing  that  he  has  not  been  indemnified 
for  the  loss  by  other  insurance. ' ' 

In  the  case  at  bar  it  is  undisputed  that  plaintiff  has 
been  indeimiified  by  National.  Under  the  circumstances 
it  cannot  recover  herein  for  the  reason — as  stated  by 
the  Seventh  Circuit:  "The  absence  of  other  insurance 
is  a  condition  upon  which  alone  relief  could  be 
granted. ' ' 

Comisel  for  appellant  rely  upon  Dixey  v.  Federal 
Compi^ess  &  Warehouse  Co.  (CCA  8)  132  F.  2d  275. 

In  that  case  the  warehouse  company  had  insured  the 
owner's  cotton.  Regulations  issued  by  the  Secretary  of 
Agriculture  imposed  upon  the  warehouseman  the  duty 
of  collecting  the  insurance  proceeds,  in  the  event  of  loss, 
and  paying  over  the  same  to  the  owners.  The  ware- 
houseman failed  to  do  so  and  the  action  was  instituted 
by  the  owner  after  its  insurance  carrier  had  paid  for 
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the  loss  under  a  loan  receipt  similar  to  that  involved 
in  the  case  at  bar.  The  court  took  the  view  that  the 
owner  had  not  received  payment  for  his  cotton  and 
that  the  action  would  lie.  The  decision  resulted  from  a 
misunderstanding  of  the  scope  and  effect  of  the  Lucken- 
hach  case.  As  pointed  out  by  the  Supreme  Court  of 
Tennessee  in  the  Harwood-Y ancey  case,  supra: 

*'In  Luckenbach  v.  McCahan  Sugar  Refining 
Co.,  the  carrier,  under  a  primary  obligation  for  the 
loss  of  the  goods,  sought  to  escape  that  primary 
obligation  by  the  device  of  inserting  into  its  bill 
of  lading  a  i)rovision  that  it  should  have  the  benefit 
of  any  insurance  effected.  To  meet  this  effort  of  the 
carrier,  to  keep  the  primary  liability  where  the 
law  placed  it,  the  insurer  adopted  the  loan  device 
approved  by  the  court.  The  decision  of  the  Su- 
preme Court  sanctioned  this  effort  of  the  insurer 
and  the  decision  seems  to  rest  largely  on  gromids 
of  policy. 

*'As  heretofore  pointed  out,  the  situation  of  the 
parties  in  the  case  before  us  and  the  nature  and 
order  of  their  liabilities  are  altogether  different. ' ' 
(65  S.W.  2d  196) 

The  Dixey  decision  did  not  result  in  a  judgment 
against  the  warehouse  company.  Upon  demand  its  in- 
surer was  named  a  party  defendant  and  the  court  ap- 
portioned the  loss  equally  between  the  two  insurance 
companies.  In  the  second  opinion  (Dixey  v.  Federal 
Compress  d  Warehouse  Co.  (CCA  8)  140  F.  2d  820, 
822)  the  court  stated  with  respect  to  plaintiff's  conten- 
tion that  he  should  have  had  judgment  against  the  ware- 
house company: 

"It  is  true  that  on  the  first  appeal  to  this  court 
we  held  that  the  plaintiffs  had  sufficiently  pleaded 
a  cause  of  action  against  the  warehouse  company 
for  that  company's  refusal  to  take  proper  steps  to 


collect  from  its  insurer.  But  after  the  remand  that 
insurer  was  duly  proceeded  against  and  was  com- 
pelled to  respond  to  the  extent  of  its  liability. 
Therefore  no  damage  accrued  to  plaintiffs  from 
the  mere  refusal  to  proceed  on  the  part  of  the  ware- 
house company,  originally  relied  on  by  plaintiffs. 
No  negligence  in  respect  to  the  fire  was  charged 
against  the  warehouse  company  and  we  find  no 
merit  in  the  first  point  argued." 

In  the  case  at  bar,  Eloy's  insurer  (Home  Insurance 
Company)  is  a  defendant.  If  Smith's  insurer  (National 
Fire  Insurance  Company)  is  entitled  to  contribution 
from  Home,  the  latter  can  be  compelled  herein  to 
respond  to  the  extent  of  its  liability.  Under  the  circum- 
stances, no  action  lies  against  Eloy. 

Counsel  for  Home  will  contend  that  any  right  of 
action  against  it  has  been  lost  by  reason  of  the  failure 
of  Smith,  National,  or  Eloy  to  file  proofs  of  loss  and 
institute  an  action  within  the  time  limited  by  the  policy 
(T.R.  80).  If  this  contention  be  sustained,  there  is  still 
no  basis  for  imposing  liability  upon  Eloy.  There  is 
nothing  in  the  record  to  support  the  conclusion  that 
Eloy  prevented  Smith  from  filing  proofs  of  loss  or  in- 
stituting an  action  against  Home  within  the  proper 
time. 

It  is  well  settled  that  where  an  insurance  policy 
covers  bailor's  goods,  the  bailor  may,  in  the  event  of 
loss,  sue  the  insurance  company  directly,  particularly 
where  the  bailee  fails  or  refuses  to  collect  the  proceeds 
on  behalf  of  the  bailor  and  even  where  the  policies  are 
payable  to  or  adjustable  with  the  bailee  only. 

Hamhlet  v.  Buffalo  Library  Garage  Co.,  Inc. 
(S.  Ct.  N.Y.)  225  N.Y.S.  716 

Insurance  Co.  of  North  America  v.  U.  S. 
(CCA  4)  159  F.  2d  699. 
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^fillers  National  Ins.  Co.  v.  Bunds, 
158  Kans.  662,  149  P.  2d  350. 

Richartz,  et  al.  v.  Martin,  et  al., 
252  Wis.  108,  31  N.W.  2d  158, 

Anno.  61  A.L.R.  720. 

If  Smith  was  in  a  position  to  institute  an  action 
against  Home,  it  cannot  now  charge  Eloy  with  any  loss 
which  it  may  have  sustained  by  reason  of  the  failure 
of  Eloy  so  to  do.  As  pointed  out  in  the  Restatement  of 
the  Law  of  Contracts:  ''Damages  are  not  recoverable 
for  harm  that  the  plaintiff  should  have  foreseen  and 
coidd  have  avoided  by  reasonable  effort  without  undue 
risk,  expense  or  humiliation"  (A.L.I.,  1  Contracts  535, 
paragrajDh  336).  This  principle  is  illustrated  in  the 
Restatement  by  the  following  exmple: 

"A  contracts  to  obtain  insurance  for  B  against 
liability  for  injuries  caused  by  B's  automobile. 
With  knowledge  that  A  has  broken  his  contract, 
B  drives  his  automobile,  injuries  C,  and  has  to  pay 
heavy  damages  to  C.  B  could  easily  have  obtained 
such  insurance  from  another  agent  before  drivmg 
his  machine.  B  's  recoverable  damages  against  A  do 
not  include  the  damages  paid  to  C."  (ibid.  538). 

In  the  case  at  bar,  Smith  could  easily  have  instituted 
the  action  against  Home  within  the  proper  time  and 
avoided  any  alleged  loss. 

We  submit  that  in  any  event  Home  is  not  in  a  posi- 
tion to  take  advantage  of  the  limitation  contained  in 
its  policy.  The  imdisputed  evidence  is  that  Home's 
agent  (Mr.  George  K.  Bolt  of  the  General  Adjustment 
Bureau),  with  full  knowledge  of  the  facts  —  and  act- 
ing upon  the  advice  of  Home's  attorney  —  prepared 
the  proof  of  loss  which  was  executed  and  presented 
by  Eloy  to  Home  (T.R.  139-141).  Smith's  cotton  was 
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not  included  in  the  proof  of  loss  because  Home  advised 
Eloy  that  it  was  not  covered  by  the  policy.  Home  made 
the  decision  that  it  was  not  liable  for  the  loss  of  Smith 's 
cotton  and  its  attorney  midertook  to  defend  on  behalf 
of  both  Eloy  and  Home  when  this  action  was  instituted 
(T.R.  145-146).  Under  the  circumstances,  Home  waived 
all  conditions  of  the  policy  with  respect  to  presentation 
of  proofs  of  loss  and  institution  of  suit.  It  is  well  settled 
that  a  limitation  in  a  policy  as  to  the  time  when  suit 
must  be  brought  may  be  w^aived  by  the  insi^^^ance  com- 
pany. Such  waiver  may  be  oral ;  it  may  also  be  either 
express  or  implied  or  the  insurer  by  its  conduct  may  be 
estopped  from  asserting  the  limitation.  And  such  a 
waiver  may  be  inferred  from  the  acts  of  the  insurer 
or  its  authorized  representatives  (20  Appleman,  In- 
surance Law  and  Practice  326). 

In  the  case  of  Arlotte  v.  National  Liberty  Insurance 
Company,  312  Pa.  442,  167  Atl.  295,  the  court  held  that 
an  insurer  was  bomid  by  its  agent's  representations 
that  damage  to  an  insured  building  was  not  covered 
by  the  policy  and  precluded  the  insurer  from  setting 
up  as  a  defense  insured's  failure  to  furnish  proof  of 
loss  or  institute  proceedings  until  a  year  after  loss. 
In  reliance  upon  the  representations  of  Home's  agent 
that  Home  was  not  liable  for  the  loss  of  Smith 's  cotton, 
Eloy  failed  to  take  any  further  action  in  the  matter. 
Under  the  circumstances,  Home  is  not  now  in  a  position 
to  rely  upon  the  limitation  contained  in  its  policy. 

IV.     CUSTOM  OF  THE  TRADE. 
(Appellant's  point  4) 

Counsel  for  appellant  argue  that  testimony  as  to  the 
custom  of  the  trade  with  respect  to  billing  for  insur- 
ance charges  should  have  been  admitted.  It  is  ap- 
parently coimsel  's  position  that  by  reason  of  custom  of 
the  trade  Smith  was  obligated  to  pay  Eloy  insurance 
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and  storage  charges  accruing  after  the  first  twenty  days 
of  storage  and  that  such  obligation  constituted  con- 
sideration for  Eloy's  alleged  promise  to  insure. 

The  lower  court  did  not  err  in  refusing  to  admit 
testimony  as  to  the  alleged  custom  of  the  trade  with 
respect  to  billing  for  insurance  charges.  The  testimony 
was  wholly  immaterial  and  irrelevant. 

a  *  *  *  ^  custom  or  usage  will  not  be  admitted 
where  the  evidence  does  not  tend  to  show  any  inten- 
tion on  the  part  of  the  parties  to  contract  with 
reference  thereto  and  nothing  can  be  gathered 
from  the  surromiding  circmnstances  to  lead  to  the 
conclusion  that  they  did  rely  on  it.  *  *  *"  25  C.J.S. 
110,  Sec.  21. 

As  we  have  pointed  out  in  subdivision  I  of  this  brief, 
all  of  the  facts  and  circumstances  surromiding  the 
transaction  between  Smith  and  Eloy  lead  to  the  conclu- 
sion that  there  w^as  no  intent  that  Eloy,  after  payment 
for  the  cotton,  should  act  as  other  than  a  gratuitous 
bailee.  Eloy  did  not  intend  to  charge  Smith  for  storage 
and  insiu-ance  and  as  a  matter  of  fact  made  no  such 
charge.  Any  question  of  custom  and  usage  is  completely 
beside  the  point. 

CONCLUSION 

This  action  was  instituted  solely  and  exclusively  for 
the  benefit  of  National.  A  judgment  for  or  against 
Smith  will  not  change  its  financial  status  one  cent.  It 
is  an  attempt  by  National  to  have  another  insurer 
(Home)  bear  or  share  the  loss.  Eloy  was  injected  into 
the  case  purely  as  a  tactical  move.  We  submit  that 
neither  principles  of  law  nor  legal  gynmastics  require 
that  Eloy  shoulder  a  loss  for  which  it  is  not  alleged 
to  be  responsible  and  for  which  its  vendee  has  been 
indenniified.  Whether  or  not  National  may  be  entitled 
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to  contribution  from  Home  does  not  affect  Eloy.  Eloy 
is  not  guilty  of  any  act  or  omission  which  has  deprived 
National  of  any  such  right.  Furthermore,  it  cannot  be 
reasonably  contended  that  Eloy  was  obligated  at  any 
time  or  in  any  way  to  National. 

The  lower  court  found  that  Eloy  had  no  duty  to  main- 
tain insurance  upon  Smith's  cotton  at  the  time  it  was 
destroyed  and  that  National  has  indemnified  Smith  for 
its  loss.  Such  findings  are  consonant  with  the  evidence 
and  will  not  be  disturbed  by  this  court.  Such  findings 
support  the  judgment  for  Eloy  Gin  Corporation  which 
should  be  affirmed. 

Respectfully  submitted, 

Evans,  Hull,  Kitchel  &  Jenckes 
By:  Joseph  S.  Jenckes,  Jr. 
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Attorneys  for  Appellee, 
Eloy  Gin  Corporation. 
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REPLY  BRIEF  OF  APPELLANT 

Eloy,  in  its  brief,  has  raised  one  point  which  needs 
reply.  Eloy  asserts  that  appellant  was  entitled  to  sue 
upon  the  Home  policy,  although  by  its  terms  the  loss, 
if  any,  was  to  be  adjusted  with  the  named  insured  and 
payable  to  the  insured,  Eloy.  (T.  R.  83) 

To  this  there  are  two  answers.  First,  that  as  noted 
in  the  case  of  Richartz  vs.  Martin,  252  Wise.  108,  31. 
N.W.  (2)  158,  and  the  annotation  61  A.L.R.  720  cited 
by  Eloy  (Brief  10)  the  cases  hold  both  ways,  and 
second,  the  position  simply  adds  up  to  a  plea  that  ap- 
pellant failed  to  take  steps  to  mitigate  the  damages 
and  not  having  affirmatively  pleaded  this  (R.  T.  23- 
26)  the  defense  is  not  available  to  Eloy. 


Federal  Rules  of  Civil  Procedure 
Rule  8  (c) 

25  C.J.S.  780 
Section  142 

Pittman  Construction  Co.  vs.  Ellis  39  Ga.  App.  490 
147  S.E.  420 

McDaniel  Brothers  vs.  Wilson  (Tex.  Civ.  App)  70 
S.W.  (2)  618 

Other  points  raised  by  Eloy  are  covered  by  our 
opening  brief. 

Respectfully  submitted, 

FENNEMORE,  CRAIG,  ALLEN  &  BLEDSOE 

By  RICHARD  FENNEMORE 
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PETITION  FOR  REHEARING  ON  BEHALF  OF 
APPELLANT 

Appellant  respectfully  petitions  the  Court  for  a  re- 
hearing in  the  above  cause  upon  the  ground  that  the 
opinion  of  the  majority  of  the  Court  is  erroneous  both 
in  fact  and  law. 

Because  of  the  very  important  economic  implications 
of  the  majority  opinion,  which  we  will  point  out  in  con- 
clusion, we  have  made  a  more  detailed  analysis  of  the 
majority  opinion  than  is  normally  done  in  a  petition 
for  rehearing  (References  to  the  opinion  are  to  the 
pages  of  the  printed  opinion  furnished  by  the  Clerk  of 
this  Court). 


The  basic  question  before  the  Court  is  whether  or  not 
the  thirty-nine  (39)  gin  yard  receipts,  which  on  their 
faces  purport  to  be  negotiable  warehouse  receipts, 
should  be  enforced  according  to  their  express  terms. 
The  majority  says  not  because  it  concludes  that  they 
were  not  intended  to  be  used  "for  other  than  identifica- 
tion purposes".  (Op.  3),  i.e.  they  were  not  intended  by 
the  parties  to  be  negotiable  contracts  which  they  pur- 
ported to  be.  In  support  of  this  conclusion  the  majority 
gives  the  following  reasons  which  we  follow  with  our 
statement  as  to  why  we  conceive  the  reason  to  be  in 
error.  For  convenience  the  original  contract  will  be 
referred  to  as  "contract"  and  the  gin  yard  receipts  as 
"receipt". 

1  -  "We  think  reference  to  gin-yard  receipts  in  the 

contract  was  in  connection  with  the  technique  of 
reimbursement  adopted  by  the  parties  and  in  that 
connection  only."  (Op.2) 

We  submit  that  the  fact  that  the  reference  to  gin- 
yard  receipts  in  the  contract  was  in  connection  with 
the  technique  of  reimbursement  only,  can  have  but 
little,  if  any,  bearing  upon  the  legal  effect  to  be  given 
to  the  receipts  actually  delivered,  particularly  in  view 
of  the  fact  that  the  receipts,  on  their  faces,  purport  to 
be  negotiable  warehouse  contracts. 

2  -  "Its  use  signifies  a  convenient  means  to  enable 

the  purchaser  to  acquire  possession  and  control  of 
the  cotton."    (Op.2) 


This  is  true,  but  inasmuch  as  the  receipt,  if  con- 
strued as  an  enforceable  negotiable  contract,  would  be 
a  still  more  convenient  means  to  enable  the  purchaser 
to  acquire  possession  and  control,  we  submit  that  its 
use  for  that  purpose  does  not  negative  or  tend  to  nega- 
tive an  intent  that  the  receipt  be  effective  in  accordance 
with  its  terms. 

3  -  "The  receipts  contained  a  space  for  unpaid 
charges  and  following  the  line  which  read  '(1) 
Ginning,  Bagging  and  Ties,  Storage  and  Insur- 
ance for  first  twenty  days  $ '  Eloy  wrote 

Td',  indicating  its  realization  that  the  forms 
were  essentially  being  used  for  a  purpose  that  was 
inappropriate  since  the  depositor  and  receiver  of 
the  cotton  were,  at  the  time  of  issuance  of  the 
receipt,  the  same  entity."     (Op.2-3) 

The  majority  has  here  overlooked  the  following 
evidence  in  the  record : 

"Q.  Now,  each  of  these  documents  show  at  (11) 
the  bottom,  has  a  notation  'Ginning,  Bagging 
and  Ties,  Storage  and  Insurance  for  first  20 
days,'  marked  'paid'.  For  whom  are  they  paid 
and  how? 


A.  The  first  20  days  insurance  is  normally  and 
usually  paid  by  the  producer  or  the  farmer, 
the  customer  of  the  gin. 

Mr.  Fennemore:     That  is  the  custom  of  the  trade? 


A.  That  is  the  custom  of  the  trade  of  all  gins  in 
Arizona  so  far  as  I  know^  (emphasis  sup- 
plied) T.  R.  129 

The  '*pd"  was  placed  in  the  blank  not  as  an  indica- 
tion that  Eloy  realized  the  forms  were  inappropriate 
but  to  evidence  the  actual  fact  that  the  producer,  in 
accordance  with  "the  custom  of  the  trade  of  all  gins  in 
Arizona",  had  paid  the  insurance  for  the  first  20  days. 

4  -  "The  fact  is  that  Eloy  used  a  standard  form  of 

gin-yard  receipt  whose  literal  provisions  were  in- 
applicable to  this  transaction  because  of  the  ex- 
press agreement  as  to  insurance."    (Op.  3) 

We  respectfully  submit  the  Court  is  here  in  error 
because  the  only  express  statement  in  the  contract  was 
"Insurance  at  sellers  risk  until  payment  completed". 
After  payment  the  contract  was  silent.  The  receipt 
says  the  cotton  has  been  insured  while  stored.  If  before 
payment  that  agrees  with  the  express  words  in  the  con- 
tract. If  after  payment  it  is  not  in  conflict  with  any 
express  words  in  the  contract. 

5  -  "If  the  agreement  Smith  contends  for  was  in 

effect,  it  is  difficult  to  understand  why  the  re- 
ceipts were  not  couched  in  terms  of  charges  to  be 
levied  and  insurance  made  effective  from  the 
time  payment  was  made  for  the  cotton,  in  accor- 
dance with  the  terms  of  the  contract  of  sale, 
rather  than  in  terms  of  a  20-day  period."   (Op.  3) 

As  we  have  shown  under  3  above,  the  receipt  con- 
tained the  20  day  "pd"  period  because  the  producer 
had  paid  for  the  first  20  days. 


6  -  ''Smith  made  no  showing  as  to  its  practice  in  the 
use  of  the  receipts,  that  is,  whether  in  selling  the 
cotton  it  purchased  it  would  use  the  mechanism  of 
endorsing  the  receipts  over  to  its  purchaser.  On 
the  contrary,  the  only  suggestion  in  the  record  is 
that  when  the  cotton  purchased  from  Eloy  was 
sold  Smith  sent  it  out  under  bills  of  lading,  which 
negatives  any  intended  use  of  the  receipts  for 
other  than  identification  purposes".    (Op.  3) 

If  we  understand  this  language  correctly  what  the 
majority  is  here  saying  is  that  before  the  holder  of  a 
receipt,  which  on  its  face  purports  to  be  a  negotiable 
contract,  can  enforce  it  according  to  its  terms,  he  must 
first  show  that  it  was  his  practice  to  actually  negotiate 
the  receipts,  and  that  in  default  of  such  showing  it  will 
be  presumed  that  the  receipts  were  only  for  identifica- 
tion— and  not  what  they  purported  to  be — negotiable 
enforceable  contracts.  We  submit  that  this  is  an  en- 
tirely novel  doctrine  in  Anglo-American  jurisprudence 
and  we  further  submit  that  the  unilateral  practice  or 
intent  of  Smith  cannot  determine  whether  the  receipts 
were  or  were  not  contracts. 


II 


The  balance  of  the  opinion  of  the  majority  commen- 
cing at  the  bottom  of  page  3  appears  to  be  directed  to 
corroborating  the  conclusion  previously  reached  that 
these  receipts  were  not  intended  as  negotiable  con- 
tracts in  accordance  with  their  express  terms,  but 
merely  as  "no  risk"  parking  tickets  for  identification 
only. 
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Paraphrased,  these  are  the  points  raised  by  the  ma- 
jority and  the  answers  thereto: 

(A)  The  custom  at  Dallas,  not  controlling  at  Phoe- 
nix, assists  in  determining  Smith's  purpose  in 
limiting  Eloy's  liability  to  time  of  payment. 
(Op.  4) 

A  -  (1)  In  the  field  of  contracts  unilateral  pur- 
pose or  intent  is  immaterial. 

(2)  The  provision  as  to  insurance  did  not 
limit  Eloy's  liability.  If  no  such  pro- 
vision had  been  made  Eloy  would  not 
have  stood  the  risk  of  loss  after  pay- 
ment because  concurrently  with  pay- 
ment the  receipt  was  delivered  to 
Smith  and  the  property  (title)  in  the 
goods  passed.  Under  the  Uniform  Sales 
Act  (Sec.  52-524,  Arizona  Code,  1939) 
the  goods  are  at  buyer's  risk  when  the 
property  therein  is  transferred  to  buy- 
er, whether  delivery  has  been  made  or 
not.  But,  had  Eloy  unconditionally  ap- 
propriated the  bales  of  cotton  to  the 
performance  of  the  contract  before 
payment,  the  property  would  there- 
upon pass  to  Smith.  Uniform  Sales  Act 
(Sec.  52-518,  Arizona  Code,  1939). 
There  was  bound  to  be  a  lapse  of  time 
between  the  unconditional  appropria- 
tion by  endorsing  the  receipt,  making 
out  and  attaching  the  draft,  trans- 
mitting it  to  the  Valley  Bank  at  Phoe- 
nix and  payment  being  made  there. 
Consequently,  the  provision  in  the  con- 
tract did  not  limit  but  extended  Eloy's 
liability. 


(B)  If  Smith  relied  on  Eloy  to  furnish  insurance 
why  is  there  no  evidence  that  Smith  paid  for 
insurance  on  the  other  1260  bales?     (Op.  4) 

A  -  (1)  If  there  was  a  contract  for  insurance 
after  payment  on  these  39  bales  what 
was  or  was  not  done  on  the  other  1260 
bales  is  immaterial.  If  there  was  no 
contract  it  is  still  immaterial. 

(C)  If  Smith's  contention  is  correct,  it  is  reasonable 
to  assume  that  Eloy  would  have  billed  and 
Smith  paid  insurance  costs  at  time  of  delivery. 
(Op.  4) 

A  -  (1)  Appellant  offered  to  prove  (T.R.  133) 
that  insurance  charges  by  the  custom 
of  the  trade  were  billed  at  some  date 
after  delivery  and  that  Smith  and  Eloy 
understood  that  this  practice  would  be 
followed  in  connection  with  these 
transactions  and  had  bills  been  ren- 
dered they  would  have  been  paid. 
The  proffer  was  rejected  (T.R.  134) 
and  the  failure  to  allow  the  evidence 
proffered  was  made  a  point  upon  ap- 
peal (T.R.  62)  and  a  specification  of 
error  (Appellant's  Brief,  p.  8).  In  the 
face  of  this  proffered  evidence  why  is 
it  reasonable  to  assume  something  to 
the  contrary? 

(D)  Why  did  not  Smith  rely  on  gin  receipts  to  pro- 
tect it  against  loss  before  payment?     (Op.  5) 

A  -  ( 1 )  Before  payment  the  gin  receipt  had  not 
been  delivered  to  Smith.  Even  appel- 
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lant  does  not  claim  that  the  receipt, 
negotiable  in  form,  could  give  Smith 
any  rights  until  delivery  to  it. 

(E)  Smith  carried  insurance  which  protected  it 
afterpayment  (Op.6). 

A  -  ( 1 )  As  pointed  out  in  the  dissenting  opin- 
ion (Op.  8)  Smith's  policy  excluded 
"cotton  on  which  any  *  *  *  bailee  has 
insurance  which  would  attach  if  this 
policy  had  not  been  issued  *  *  *"  (T.R. 
98) .  Does  the  majority  opinion  mean  to 
hold  that  the  Home  Insurance  policy 
did  not  cover  this  cotton?  This  point 
was  not  discussed  in  the  briefs  nor 
covered  in  the  oral  argument  and  be- 
fore the  Court  so  holds,  it  should  have 
the  benefit  of  complete  presentation  by 
counsel. 

(F)  Smith  did  not  intend  to  pay  a  double  insurance 
premium  for  insurance  carried  by  Eloy.  (Op. 
6) 

A-  (1)  As  noted  under  (C)  above  Smith  of- 
fered evidence  to  show  that  under  the 
custom  of  the  trade,  in  the  light  of 
which  the  two  parties  contracted,  it 
was  obligated  to  and  would  or  did  pay 
insurance  charges  when  billed  by  Eloy. 
(T.R.  133).  Should  this  Court  approve 
the  rejection  of  the  proffered  evidence 
and  then,  from  the  absence  of  it  in  the 
evidence  admitted  in  the  record,  say 
that  the  contrary  is  true?  We  submit 
that  it  should  not. 
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(G)  The  proffered  evidence  was  immaterial.  (Op. 
6) 

A  -  ( 1 )  The  foregoing  discussion,  we  submit, 
shows  that  it  was  material. 

This  petition  is  overlong  and  for  that  we  apologize, 
but  we  feel  that  the  implications  of  the  majority  opin- 
ion are  of  an  economic  importance  far  beyond  the  loss 
or  gain  of  the  four  thousand  odd  dollars  involved  in  this 
action. 

The  majority  opinion  says  that  some  1300  gin  yard 
receipts  delivered  by  a  warehouseman  Eloy  to  Smith 
purporting  on  their  faces  to  be  negotiable  warehouse 
contracts  are  not  contracts  at  all,  but  merely  "no  risk" 
parking  tickets  because  they  were  issued  pursuant  to  a 
prior  purchase  contract  which  said  "Insurance  at  sell- 
ers risk  till  payment  completed".  As  the  majority  opin- 
ion notes,  Smith  is  a  large  operator  in  the  cotton  field 
and  it  would  be  normal  for  it  to  have  such  receipts  in 
its  possession,  and  if  the  conduct  of  its  business  so 
dictated  to  negotiate  the  same  to  others.  If  the  opinion 
of  the  majority  stands,  it  is  notice  to  all  purchasers  of 
such  receipts  from  Smith  that  before  they  can  safely 
purchase  such  receipts  that  they  must  first  investigate 
the  circumstances  under  which  the  receipts  were  issued. 
This  will  obviously  defeat  the  commercial  purpose  of 
negotiability  in  warehouse  receipts.  Nor  need  its  effects 
be  limited  to  Smith.  It  is  not  unreasonable  to  assume 
that  the  practices  and  routine  contract  forms  in  the 
field  of  the  cotton  industry  are  fairly  well  standardized 
and  therefore,  the  opinion  of  the  majority  may  well 
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cause  at  least,  uncertainty  in  the  commercial  cotton 
field  from  Anderson  Clayton  Company,  the  largest  in 
the  world,  down  to  the  smallest. 

We  respectfully  submit  that  a  rehearing  should  be 
granted. 

FENNEMORE,  CRAIG,  ALLEN  &  BLEDSOE 
By  RICHARD  FENNEMORE 

404  Phoenix  National  Bank  Bldg. 
Phoenix,  Arizona 

Attorneys  for  Appellant 

THOMPSON,  KNIGHT,  WRIGHT, 
WEISBERG  &  SIMMONS 

Republic  Bank  Building 
Dallas  1,  Texas 

Of  Counsel 
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The^  undersigned  attorney^  for  Appellant  hereby 
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Rehearing  on  Behalf  of  Appelant" ;  that-^S^  know^^he 
contents  thereof,  and  that  in  ^^^ilsjudgment  ^aodin-the^ 
jurlgmpTit  nf  paph  nf  tVipm.  the  said  petition  is  well 
founded  and  that  it  is  not  interposed  for  delay. 

FENNEMORE,  CRAIG,  ALLEN  &  BLEDSOE 
By  RICHARD  FENNEMORE 

404  Phoenix  National  Bank  Building 
Phoenix,  Arizona 

Attorneys  for  Appellant 
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